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With reference to the case of Alangamanjori Dahee 
V. Sonamoni Dabee, 9 C. L. R., 121, quoted at pp. 
124, 128, 322, and 375, and to the notes under ss. 99 
and 101 of the Indian Succession Act and s. 3 of the 
Hindu Wills Act, it may be useful to point out that, 
since this book has been passed through the pi’ess, 
Mr, Justice Pontifex, in the case of Kallynath Naug 
Chowdhry v. Cliunder Nath Naug Chowdhry ( which has 
not yet been reported, but which will shortly appear 
in the 8th Volume of the Indian Law Reports, Calcutta 
Series, and in the 10th Volume of the Calcutta Law 
Reports), very strongly expressed his dissent from 
the decision of Mr. Justice Wilson in the former case, 
allowing a bequest to the unborn children of the 
testator’s unmarried daughters. Mr. Justice Pontifex 
said : “1 am unable to agree that the words ‘ create 
any interest ’in s. 3 (of the Hindu Wills Act) can 
be ‘ read in the narrower sense as referring only to 
the estate or interest which can be given without 
reference to the further question to whom it can be 
given.’ ” It is true the remarks of Mr. Justice 
Pontifex were extra-judicial, and the conclusion 
arrived at by Mr. Justice Wilson must be taken for 
the present to be binding in law on tlje Original 
Side of the High Court. An appeal, however, 
from his decision is now pending, and will soon 
be determined. A report of the case on appeal will 
duly appear in the current volumes of the Indian 
Law Reports, Calcutta Series, and Calcutta Law 
Reports. 


High Court, Calcutta ; 
March, 1882. 


G. S. H. 
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THE 


INDIAN SUCCESSION ACT 

BEING 

ACT X OF 1865. 

(Received the asf<ent of Jlic Governor- General on the 

IGth March, 1865.) 

An Act to amend and depne the Law of Intestate and 
Testamentary Succession in British India. 

Whereas it is expedient to amend and define the 

rules of law applicable to Intes- 
Treamb e. j Testamentary Succes- 

sion in British India ; It is enacted as follows: — 

PART I. 

% 

PRELIMINARY. 

1. This Act may be cited 
Short Title. Rs “ The Indian Succession Act, 

1865 ." 

2. Except as provided by this Act or by any 

This Act to consti- other law for the time being 
tute the Jaw of British force, the rules herein con- 

Terta°LVitut 7 taiued shall constitute the law 
Succession. of British India applicable to 

all cases of Intestate or Testamentary Succession. 

The enactment in this section, that this Act shall constitute the law 
of the country applicable to all cases of intestate or testamentary suc- 

1 
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SUCCESSION ACT. 


[Part I. 


cession, operates as a repeal of the previously existing law just as com- 
pletely and ettectually as if it bad been expressly repealed — DeSouza v. 
Secretary of State^ 12 B. L. K., 427, per Macphkeson, J. 

The provisions of this Act are applicable only to cases of intestate or 
testameutary succession — Chand v. Smyth^ 12 B. L. U., 358. 


3. In this Act, unless there be something 
Into r p r e t u t i o n ~ repu^miiit iu the snhjoct or 

clause. context, — 


Words importing* the singular number include 

the plural: words importing the 
plural number include the singu- 
lar ; and words importing the 
male sex include females. 


Number.* 


‘ Person ’ includes any Company or 

or body of persons, 
corporated or not. 


Person.* 


Association, 
whether in- 


‘Year’ and ‘month’ respectively mean a year 
I Year.’ ‘‘'^wd month reckoned according 

‘MontU.’ to the British calendar. 


Similar provisions are contained in the General Clauses Act, I of 
1868, 8. 2. 

‘ Immoveable property ’ includes land, incorporeal 

tenements and things attached to 
the earth, or permanently fasten- 
ed to anything which is attached 

to the earth. 

The word ‘ tenement,* in its ordinary legal sense, includes not only 
land, but rents, commons, and several other rights and interests issuing 
out of or concerning lands — 1 Stephens's Blackstone’s Commentaries, 
p. 169, 8tli Edn, ; Co. Litt. 6n, 20a, 78a. Property not being of a 
visible and tangible nature, is denominated incorporeal. 

Incorporeal tenements are the rights and profits annexed to, or issu- 
ing out of, or exercisable within or over the land. Among incorporeal 
tenements are included rents, rights of way, light, watercourses and 
commons — 1 Stephens’s Blackstone’s Commentaries, p. 646, 8th Edn. 

Under the General Clauses Act, I of 1 868, s. 2, ‘ immoveable property ’ 
shall include land, benefits to arise out of land, and tilings attached to 
the earth or permanently fastened to anything attached to the earth. 


‘ Moveable property ’ means property of every 
Moveable pro- description except immoveable 

property. 
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‘Province’ includes any tlivi- 

‘ Province.’ sion of Briti.sli India having a 

Court of the last resort 

Assam does not come within the definition of a Province, but of a 
District, for the purposes of this Aat —T ha koor Kristo Surma Adhi- 
karee v. Basoodeb Ghotihamee^ 12 W. R., 424. 

‘ British India ’ means the territories which are 

or may become vested in Her 

‘ Ilritish India. mr • / t 1 

Mnjesty or her successors by the 
Statute 21 & 22 Viet., c. 106, other than the 
Settlement of Prince of Wales^ Island, Singapore, 
and Malacca. 


‘ District Judge 

‘District Judge.' 


’ means the Judge of a 
Civil Court of original 
tion. 


principal 

jurisdic- 


Tlie term ‘ District Judge’ is used in this Act in contr.a-distinotion 
to the term ‘ Siilxu’diniite ; see s. 235, infra. As to y)owers of 

the Recorders of Rangoon and Moulmein, see Fackcrooddeen Adam 
Saw, 11 W. R., 413. 


‘ Minor ’ 

* Minor,* 

‘ Minority.’ 


means anv person wlio shall not have 
completed the age of eighteen 
jears, and ‘ minority ^ means the 
status of such person. 


These definitions of ‘miner’ and ‘minority’ do not apply in cases where 
a person enters into a contrnct on his own behalf and not in any re])re- 
sentative (diaracter under this Act — Sultan Chand v. Smyth, 12 B. L. R., 
358; see liol/ov. Sm.?th, 1 B. L R., O. C., 10, and the cases there cited, 
a'liey apply to Himlu.s — Hindu Wills Act, XXI of 1870, s. G. 

By the Indian Miijority Act, IX of 1875, s. 2, it is enacted, that every 
minor of whose person or property a guardian has been or sludl be 
appoitited by any (h)urt of Justice, and every minor under tlie jurisdic- 
tion of any Court of Wards, shall, ii<»twithstajiding anything contained 
in the Succession Act (X of 1 805) or in any other enactment, be 
deemed to have attained liis majority when he sljall have coinf)leted his 
age of 21 years, and not before ; but that, subject as aforesaid, every 
other person domiciled in British India shall be deemed to have attained 
his majority when he shall have completed lii.s age of 18 years, and not 
before. {See Raj Coomar Roy v. Aljuzuddin Ahmed, 8 C. L. R., 419. 

The age of majority under Act XL of 1858 also is 18 years (s. 26). 

Tlie Succession Act is silent as to how tlie age is to be computed. 
In England, in computing the age of a person fur testamentary or other 
purposes, the day of his birth is included; thus, if he were born on tlie 
16th January 1800, he would have attained his majority on the 15th 
J.-mnary 1821 ; and as the law does not recognize fractions of a day, the 
age would be attained at tlie first instant of the latter day — 1 Jarm,, 
45, 4th Edn. So, under the Majority Act, s. 4, in computing the ago of 
any person, the day on which he was born is to be iiicluded as a whole day. 
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‘ Will’ means the legal declaration of the inten- 

tions of the testator with respect 
' ■ to liis property, which he desires 

to he cai'ried into effect after his death. 


The form of a paper does not affect its title to probate as a will, pro- 
vided that it is the intention of the deceased that it should operate after 
his death — Masterman y. Maherlyy 2 Hat^g., 235; In the Goods oj 
Morgan, L. B., 1 P. anti D., 214 ; see jTn the Goods of Wemyss, I. L. K., 
4 Calc., 721 ; see also Williams on Executors, 7th Edn., p. 108. 

Thus, documents in the form of deeds, agreements, letters, bills of 
exchange, powers-of-attorney, or other instruments, may take effect as 
wills, if duly executed, where a testamentary intention can be collected, 
and the dispositions are not to take effect until after the death of the 
})er8ons making them — Robertson v. Smith, L. li., 2 P. and D., 43 ; 
Hahergham v. Vincent, 2 Yes., 204, 231. 

If one part of a document is clearly testamentary in its character, 
the remainder of the lanj^uage, if capable of that construction, may be 
presumed to have been intended also to be testamentary, and the 
document may be admitted to probate as a will — In the matter of 
Komola Kant Biswas, 4 C. L. 11., 401. 

A document may be testamentary only on the happening of a parti- 
cular event, us if the testator bequeath his propei ty to C, if I die of 
this particular sickness, and C survive me"^Kamenee Dossee v. Bis- 
sonath Ghose, 2 Ind. Jur., .N. S., 6; see In the Goods of Mayo, L. K., 

6 P. and D., 17. 

Witli reference to the property comprised in it, a will is said to spenk 
from the death of tlie testator. See s, 77, infra, and the English Wills 
Act, 1 Viet., c. 20, 8. 23. 

A will may be written, or partly written, in pencil — Bateman v. Pen- 
nington, 3 Moore’s P. C., 223. 


‘Codicir means an instrument made in relation 
jp ,..p tea will, and explaining, alter- 

^ ’ ing, or adding to its dispositions. 

It is considered as forming an additional part of 
the will. 


Prior to the English Wills Act (1 Yict, c. 26), it was lield, that a 
codicil was primd facie dependent on the will, and a revocation of the 
will was an implied revocation of the codicil — Grimwood v. Cozens, 2 Sw. 
and Tr., 304 ; In the Goods of Dutton, 3 Sw. and Tr., 60. But uiuler 
8. 20 of that Statute, with which s. 57 of tliis Act corresponds, it has 
been held, that a testamentary paper in the form of a codicil to a will 
is not revoked by the revocation of the will — la the Goods of Savage, 
L. K,. 2 P. and D., 78 ; In the Goods of Turner, L. 11., 2 P. and D., 403 ; 
Black v. Johling, L 11., 1 P. and U., 685. 

If a will republished by a codicil contains language which, if read 
as speaking at the date of the execution of the codicil, would operate 
as an incorporation of an unexecuted document to which it refers, that 
document, although not in existence until after the execution of the 
will, is entitled to probate by force of the codicil— 7/i the Goods of 
Ti'uro, L. R., 1 P. and D., 201. A codicil must be executed or revoked 
in the same mauner as a will. See ss. 50 aud 57, infra. 
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‘Probate’ means the copy of a will certified' 

under the seal of a Court of I 
competent jurisdiction, with a 
grant of administration to the estate of the testator. ' 


Probate.’ 


See notes to s. 256, infra^ 


‘Executor’ means a person to whom the execu- 
tion of the last will of a de- 
ceased person is, by the testa- 
tor’s appointment, confided. 


Executor.’ 


This is the definition to be found in Hlackstonc (2 Blnekstone’s Com- 
mentaries, p. 503) ; see Farrington v. Knightly^ 1 P. Wins,, 548. The 
executor of an executor is not derivative executor of tlie original tes- 
tator — DeSouza v. Secretary <>/ State ^ 12 B. L. Jt , 42.S. ^’lie appoint- 
ment may beeitlier express or by implication, see s. 182, infra. It is 
not necessary that there should be any legacy given by the will, or tlnit 
anything should be appointed to be done by the executor. The bare 
nomination is sufficient — O'Divyer v. Gcare, 1 S\v and Tr., 465; In the 
Goods of fMneasier, 1 Sw. and Tr , 464 ; see Ft the Goods of Jordan., 
L. B., 1 P. and D., 555 ; Williams on Executors, p. 231. 


‘ Administrator’ means a person appointed by 
, , , . . , competent authority to adminis- 

‘Administrator. , i 

ter the estate or a deceased person 
wljen there is no executor. 


liefore the Statute 20 & 21 Viet., c, 77, s. 3, tlie power in England of 
granting administration to the personal estjite of a deceased person 
vested in the Ordinary. Since that Act an administrator has been the 
jierson to whom the Court of Probate has given the mithority to 
administer the personal estate of a deceased person dying intestate ; and 
in eertain cases, as where there was no executor appointed, or the exe- 
cutor appointed predeceased the testator, or lenoiinced, or became inca- 
pable of acting, of a deceased person dying testate. 

After the grant the office and powers of an administrator are, for the 
most part, tlie same as tliose of an executor — Touch, p. 474 ; see 
J3lacJiho?'0'ugh v. Davis., 1 P. W^ms., 43. 


And in every part of British India to which this 
‘ liocal Govern- A.ct shall extend, ‘ Local GrO** 
*«ent.’ vernment’ shall mean the person 

authorized by law to administer Executive Govern- 
^ ,, ment in such part; and ‘ Hioli 

‘H.gh Court. 

civil court of appeal tlierein [and, for the purposes 
of ss. 242, 242a, and 277a, shall include the Court 
of the Recorder of Rangoon]. 

Tlie words within brackets have been added by s. 1 of Act XIII 
ofl875. 
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All words defined in this section shall, unless there be something 
repugnant in the subject or context, be deemed to have the same mean- 
ing under the Hindu Wills Act— Act XXI of 1870, s. 6. 

4. No person shall, by marriage, acquire any 

Interests and powers interest in the property of the 
not acquired, nor lost, person whoin he or she marries, 
by marriage. become incapable of doing 

'any act in respect of his or her own property which 
he or she could have done if unmarried. 


The previous state of the law has been completely altered by this 
section, which prevents any person from acquiring or losing rights in 
respect of pro[)erty by man-iage ; see Prohy v. Proby^ 5 C. L. li., 1; 
(S. 0.) I. L. R., 5 Calc., 357. It does not apply to Hindus, &c., see 
s. 831, infra, and the Hindu Wills Act, XXE of 1870. 

By s. 2 of the Married Woman’s Property Act, III of 1874, it 
is eiiucted, that “ the fourth section of the Indian Succession Act shall 
not apj)ly, and shall be deemed never to have applied, to any marriage, 
one or both of the parties to which professed, at the time of the mar- 
riage, the Hindu, Muhammadan, Buddhist, Sikh, or Jaina religion.” 

In the case of Miller v. Administrator - General, I. L. R., 1 Calc., 412, 
it was held, that this section (4) of the Succession Act did not a[)ply, 
where moveable j>roperty was concerned, where cither of the parties 
had an English domicile, or a domicile which was not Indian, ami the 
marriage took place in India. It declares,” said Mabkbv, eJ., “ the 
general lex loci of India,” while s. 44 lays down a special rule in a 
particular case. 

Where a marriage was contracted after the passing of the Succession 
Act, but before the passing of the Married Woman’s Property Act, HI 
of 1874, it was held, in a suit upon a joint and several promissory note 
executed by the husband and wife, where it was sought to render liable 
property settled on the marriage on the wife to her use without power 
of anticipation, that this section (4) did not prevent the operation of 
the clause in the settlement in restraint of antici[)ati()n — Peters v. 
Manuk, 13 B. L. R., 383 ; (8. C.) 22 W. R., 175. Couch, J., was of 
opinion, on the autluu'ity of Sanger v. 5a?iger, L. R., 11 Eq., 470, 
that, had thfi marriage taken place after Act III of 1874 came into 
operation, there would have been a remedy against the separate pro- 
perty of the wife. See Archery, Watkins, 8 B. L. R., 372, and the cases 
there cited. 

The section (4) is prospective, and leaves rights which had already 
been acquired before the ])assing of the Act unaifccted — Sarkies v. 
Prosonomoyee Dassee, I. L. R., 6 Calc., 794 ; (S. C.) 8 C. L. R., 76. In 
that case it was contended that s. 27, infra, which provides as to what 
property of the husband the widow shall be et\titled in the event of 
Ids dying intestate, impliedly, though not expressly, excluded a widow 
from the inchoate right to dower which she possessed at the date of the 
Act coining into force; but it was held, that this construction was 
excluded by s. 4. 

As the section (4) does not apply to mavvinges contracted before 
January Jst, 1866 (s. 331, infra), it may he well to note some of 
the wore importntit changes in the law effected by this Act in the case 
of persons to whom hitherto the law of England was applicable. 

In the first place, the Act seems to have got rid of the principle, so far 
IS property is concerned, tliat husband and wife are one person in law. 
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In England (prior to the Married Woman’s Property Act, 1870, 38 
and 34 V icti, c. 93), the personal chattels in possession belonging to 
the wife at the date of the marriage became absolutely vested in the 
husband by virtue of the marriage. See Co. Litt., 800. 

The husband further acquired by the marriage the right to reduce 
into possession the wife’s outstanding personal choses in action ; that is 
things to which the wife had a mere right enforceable by action or suit, 
as debts, income of property, and arrears of property {Wilkinson v. 
Charlesworth, 10 Beav., 324), money in the hands of third persons 
appropriated to the use of the wife {Fleet v. Perrins^ L. R., 4 Q. B., 
500), bills and promissory notes — Hart v. StephenSy 6 Q B., 937. 

Moreover, a married woman could not acquire any legal right to 
personal property during her coverture— Chi tty on Contracts, p. 151, 
7th edition. 

Formerly, marriage extinguished all contracts between husband and 
wife — Co. Litt., 204 (5), and was an absolute gift of the goods, chattels, 
and effects, of whicli tlie wife, in her own right, was possessed at the 
time of the marriage — Co. Litt., 351 (5). 

As to real estate, the husband acquired, during the marriage, a free- 
hold interest in his wife’s real e.stute for their joint lives, both being 
seised together in her right by entireties (Litt., 291); hence he might 
have alienated at pleasure without his wire’s co-operation — Macqueen, 
on Husband and Wife, 29. The English ]\Iarried Woman’s Property Act, 
however, mter alia^ provided: (1) the earnings of a married woman 
acquired in any trade, &c., carried on by her separate from her husband, 
are to be deemed settled to her separate use and independent of her hus- 
band’s control; (2) defiosits in the Savings Bank, property in the funds, 
shares or stock in a Joint Stock Company, shares in a friendly society or 
other benefit society, may be held by a married woman to her separate use; 
(3) any woman married since tlie passing of the Act coming into any per- 
sonal property through an intestacy, or any sum not exceeding £200 under 
a deed or will, shall hold such property to her separate use ; (4) the rents 
of any freehold, &c., property which shall descend to a married woman 
married after the ])assing of the Act, shall be for her separate use ; 
(5) a married woman may sue in her own name, ns if she were a 
feme solcy for any wages, earnings, money, &c., which were declared 
to bo her separate property ; or for any property belonging to her 
before marriage, and which her husband shall, by writinj, have agreed 
with her shall belong to her after marriage as her separate property, 
or for any chattels purchased out of her separate property ; (6) the 

husband shall not be liable for any debts contracted by his wife before 
marriage ; but pro})erty belonging to her for her sei)arate use shall 
be liable for such debts. See Macqueen on Husband and Wife. 

Provisions somewhat similar to these have been made by Act III of 
1874. The object of that Act was to extend the protection afforded 
to wives by s, 4 of the Succession Act (so far as regards future 
wages and earnings and policies of insurance) to women married before 
1st January 1866; to declare that a married woman might sue in^ her 
own name for any property which by force of the Succession Actor the 
Act itself, was her separate property; to relieve the husband of a wife 
married after the 31st AJarch 1865 from her antenu[)tial debts ; and to 
declare that any person entering into a contract with a wife otherwise 
than as her husband’s agent, should be entitled to sue her; and to the 
extent of her separate property to recover against her, whatever he 
might have recovered hud she beca uumarried. 
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PART II.* 

OF DOMICILE. 

5. Succession to the immoveable property in 

Law regulating’ sue- Rritisil India of* a person ^de* 
cession to a deceased ceased is reoulated by the law 

and moveable property of liritisli India, wli ere ver he 
respectively. have liad liis domicile at 

the time of his death. Succession to tlie moveable 
])ro{)erty of a person deceased is regulated by the 
law of the country in which he had his domicile at 
[the time of his death. 

Illustrations. 

(«.) Af having his domicile in British India, dies in 
France, leaving moveable j)ro])erfy in France, moveable 
property in E/Jgland, and property, both moveable and 
immoveable, in British India. The succession to the whole 
is regulated by the law of British India. 

(d) A, an Englisiiman having his domicile in France, 
dies in British India, and leaves property, both moveable 
and immoveable, in British India. Tlie succession to the 
moveable jiroperty is regulated by the rules which govern 
in France, the succession to tlie moveable property of an 
Englishman dying domiciled in France, and tl»e succession 
to the immoveable property is regulated by the law of 
British India. 

The first piirt of this section applies the almost universal rule that 
succession to immoveable property is governed hy the /ex loci rei .sitae, 
or the law of the country in wlilch it is actually situate — Birtwhisile v. 
Vardill, 7 Cl. and Fin., 895 ; (tS. C.) 5 B. and C., 438. 

The rule was applied before the passing of this Act — Luchunchunder 
Seal V. liorooitamuneij Do.ssee, 1 Boul., 210. 

'IMie second part of the section applies an equally general rule {Enohin 
V. Wylie, 10 11. of L. Ca., 1) — a rule applicable irrespective of the j)lace 
of birth or death of the deceased or the situation of the property — 
Crespin v. Doglione, 3 Sw. and Tr., 97. 

In Birtwhisile v. Vardill, 2 Cl. and Fin., 571, Abbott, C.J., said : — 

“ Personal property lias no locality. It is not correct to say that the 
law of Fngiand gives way to the law of the foreign country ; but it is 
part of the law of England, that personal property should be distributed 
according to the jus domicilii'^ 

TWs section is applicable in cases of testacy as well as intestacy. 
Accordingly, the place where a will as to immoveable property hap[)ens 
to be made, and the language in which it is written, are wholly unim- 
portant as affecting either its construction or the ceremonial of its 
execution. The locality of the devised property is alone to be con- 
sidered— J5ot;ey V. Smith, 1 Vern., 85; Brodie v. Barry, 2 V. and B., 

* Tliifl Part does not apply to Hindus— Hindu Wills Act, XXI of 1870. 
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131 ; 1 Jarm. 1, 4th E ln. Thus, if a man domiciled in Knfjland make 
a will respecting immoveable property in this country, both its construc- 
tion and tlie ceremonial of its executioTi must be in accordance with 
this Act. So, with regard to moveable jiroperty in tliis country, wills 
adecting it ard regulated by the lex domicilii^ or the law of the domicile 
of the testator — Arnold v. Arnold^ ‘i M. and Cr., 256; see Barlow v. 
Orde, 5 B. L. K. (P. 0.), 1. It having been ottce ascertained who, by 
the law of the domicile, are entitled under a will, the duty of the Court 
of Administration is to be discharged according to the lex loci rei 
sitae — JEnohin v. Wi/lie^ 10 II. L. (J., 19, Loans Cranwouth and 
(’hklmsfokd ; see 1 Jann., p. 2, 4th Ldn. ; and Carron Iron Co. v. 
Afuclareiif 5 II. of L. Ca., p. 456. 

Of course, the l/iw of the counti'y may, in some instances, mean, not the 
general law ap[)licable to the subjects of the particular country, but the 
particular law applicable to foreigners domiciled therein — Collier v. 
Rivaz., 2 (yurt., 855. 

In England, it has been lield in a number of cases, that a will made 
under a power in the jiarticular form re(piircd by the power is good 
without reference to tlie testator’s foreign domicile, because the 
ap[)ointee takes, not under the instrument exercising, but under tlie 
instrument creafing, the ]K)wer. See In the (jooc/s of Halihur ton, L. II , 
1 P. and 1), .90, wheie the cases are (‘olle(ded. in the case just cited, 
a will made in Scotland in the English form, by a maj-ried woman domi- 
ciled in Scotland, pur])orting to be made under a ])ower, and dis])()Hing 
of jiroperty in England, was held to be entitled to probate, altliough 
not valid according to the law of Scotland. See D' Haart v. Har/f 
ness, 34 L. J., Chan,, 311. 

"I’liere seems to be nothing in tliis Act which would prevent a 
similar construction in analogous circumstances. 

Probate will be granted, in Imlia, of a will as to moveable property, 
though the will be not valid according to Indian law, provided it be ^ 
valid a<;cording to the law of the domicile of the testator — Re Maraver, 1 
1 llagg., 498 ; Stanley v. Bernes, 3 Hagg., 373. But a will disposing 
of ])roperty in a toreign camntry only is not entitled to jirobate in 
this country — Jn the. Goods of Coode, L. Jl., 1 P. and I)., 449, — the 
object of grunting probate being to enable the e.veeutor to administer 
property in the country in which it is granted— /57V/, Sir J. P. 
Wii.nn. ^ 

In determining where a man’s domicile is, questions of considerable 
ditliculty may sometimes aiise. Tlie leading principle is, tluit the 
domicile of origin is presumed to be the domicile of the deceased 
{Attorney- General v. Rowe. 1 H. and U., 31 ; see s. 9, infra'), unless there 
is an intention to abandon the old and acupiire a new domicile? {Attorney- 
General V. Count Blncher, 10 Jur., N. S, 1159; Whicker v. Hnme, 
7 11. L. (h, 159; Moorhouse v. Lord, 10 11. L. C., 272) ; ami change of 
lu'sidcnce, however long and cemtinued, is not sutlieient evidence of such 
intention — Pitt v. Pitt, L. K., 4 II. L. C.j 627. 

Two things must concur to constitute domicile ; first, rcsidemce ; and, 
secondly, intention of making it the home of the party. Story’s Conflict 
of Laws, Chap. Ill, § 43. 

Mr. Justice Story lays down a number of practical rules fordeterrmn- 
ing where a person’s domicile is. The more important of these rules are 
the following — 

(1) A person under the power of another is considered to have the 
domicile of the principal party — as a child, of the father ; a wife, of 
the husband (see ss. 7, 8, and 15, infra). 


2 
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(2) There is a presumption in favour of the native country when 
the question lies between that and another domicile ; and in favour of 
the place wliere one lives or has his family, rather than in favour of his 
place of business. 

(3) Free choice is necessary ; hence constrained residence is no 
domicile ; and in case of change, a new domicile begins as soon as 
choice begins to take efiect. 

(4) A floating purpose to leave the soil at some future period does 
not prevent domicile from being acquired, for such purpose does not 
amount to a full and fixed intention. 

In Barloic v. Orde, 5 B. L. R. (P. C.), 1, a case to which this Act 
did not aj)f)ly, the Judicial Committee of the Priv}' Council held, tliat 
where a testiitoi-’s dorni(;iIe can be ascertained, the construction and 
efiect of his will must de[)end on the law of' the domicile ; but that, if 
the domicile could not be ascertained, the will was to be construed accord- 
ing to justice, equity, and good conscience. See now s. 19, infra. 

Wlieie the construction of a will is to be regulated by foreign law, 
in England, the o{)ini()M of an advocate versed in such law is obtained 
for the information and guidance of the Court on which devolves the 
task of construing it; or the (hnirtinay remit a (;ase for the opinion of a 
(>onrt in any other part of the British dominions or of a Court in any 
foreign country with which there is a (jonvention for that purpose. 
But if the point in dis[)nte depend ni)on principles of construction 
common to both countries, the Court will adjiidictate upon the qupstit)n 
aceordiim to its own view of the ease without having recourse to the 
ussistiiJice of a foreign jm i.st — 1 Jai’in., 4th Edn., p. 0 ; Harrison v. 
Harrison, L, R., d Ciiaii., 34d ; Bernal v. Bernal^ 3 iRy. and C., Jjy ; 
see Do^lioni v. Crisjnn, L R., I ii. L. C., 30i. 

It is to be observed, that a person whose opinion may be taken on the 
construction of a wu’ll regulated by foj-eign law, must be one whose 
knowledge has beerj nccpiired in tin* j)articular foi-eigu (a)imtry and imfc 
from having slinlietl the law of that country (dsewhere— v. 
Secquaville, 19 h. J., Ex., 289; Be BonelLi, E. It., I P. and D., 69. 

As to the application of in<iveabl(! property to payment of the 
debts of a person not domiciled in British India, see s. 283, infra. 

6. A jTerson can only have one domicile for the 

One domicile only purpose of SllCCeSSioil tO llis 

affects succession to moveahlc proj)erty. 
moveables. 

It is a settb'd principle, that no man sliall be without a domicile; 
and to secure this end tlu' law attributes to every individual, us soon 
us he is born, the domicile of his father, if tlie child be legitimate, and 
the domicile of his mother if- the child be illegitjimite. Tliis is called 
the domicile of origin, and is involuntary. It is tl )0 creation of law, not 
of the party. It may be extinguished by act of law, as for example, 
by sentence of death or c.xile fi>r life, which puts aii end to the status 
civilis of the criminal, but it canm.t be destroyed by the will and act 
o^the ])arty — Udnif v. Vdmj, L. K., 1 Sc. App., 441, ;>er Lord Wkst- 
ncJiiY ; King V. Foxirell, L K., 3 Chan. Div., 518. Somerville v. 
Somerville, 5 Ves., 786 ; Forhe.<i v. F'oi'be^, 1 Kay, 353. 

Every person born in wedlock acquires by birth tlie domicile of his 
father, and this donii<*ile continues until a new one has been actually 
acquired, facto et anitnO’—Ibid ; Munroe v. Douglas, 5 Madd., 379 ; 
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Bruce v. Bruce, 3 B. and P., 228 ; Bell v. Kennedy, L. R., 1 H. L. 
Sc. App., 323 ; Story’s Conflict of Laws, § 47. See next section. ' ’ 


A domicile of choice is the creation of the party. When such a domi- 
cile is acquired, the domicile of origin is in abeyance ; but is not abso- 
lutely extinguished or obliterated. When a domicile of choice is 
abandoned, the domicile of origin revives, a special intention to revert 
to it being unnecessary — Ibid, see per Lord Chelmsford. 

It is always material, in determining what is a man’s domicile, to 
consider where his wife and children live and have their periinment 
place of residence, and where his establishment is kept u{) — Platt v. At- 
torney- General of N. S. Wales, L. R , 3 App. Cii , 2^^, per Sir Barnes 
Peacock. In that case M. liaving abandoiu'd liis domicile of origin, 
which was in Scotland, acquired a new domicile in that portion of New 
South Wales which, in 1859, was, by proclamation, separated therefrom, 
and became the colony of Queensland. Thereafter lie built in New 
South Wales a house suitable to his fortune. Ills wife and children 
resided there till his death, having removed thereto from Queensland, 
lie himself also resided there except at times when he w!is eiurjored 
upon his business or yiolitical duties in Queensland. He died, however, 
and was buried by his own wish in (Queensland. It was held that, 
whether or not at the moment of sejiaration in 1859, the domicile of JM. 
was transferred to and became a domicile in (Queensland, or continued 
to be a domicile in New South Wales from the time the house 
built therein was finished, and the estahlisliment of M. removed thereto, 
his animus manendi in New South AVules must be inferred, and his 
domicile then determined. 


As an indication of intention acts are more important than declara- 
tions —/Ircro?/ V. Drevon, 10 Jur., N.S., 717. In Doucetv, Geof^^he^an, 
L. R., 9 Chan. Div., 441, the testator was a Frenclirnan, but Jiad 
lived 27 years in England, during the greater part of which time he 
was a partner in an Englisli house of business, paying occasional visits 
to France. He inarriiul .succos.sively, in English Fhurches, two wives, 
who were Englishwomen and Prot<*sfanfs, thongli himself a Roman 
Catholic, and Ids children were brought up in Ej)gland as Protestants. 
He made his will in the finglish form, and left Ids j)ro[)prty in a manner 
inconsistent with French law. In an action to establish a French 
domicile, numerous witnesses deposed that he had ma(h‘ parol declara- 
tions thiit he intended to return to France when he made Ms fortune. 
It was also proved that he always refused to be n;itiirali?.(?d in England, 
and would not take a lease for more tlr.m three yeais of his house. 
It was held by the Court of .appeal that the acts of the testator 
manifested an intention to acquire an ICnglisli domicile; tliathis d(*claia- 
tions of intention to return to Fr.ance when he had made his fortune 
were not sufficient to rebut the conclusion to be derived from the facts 
of his life. 


Officers of the Crown, coming to India in the time of the East India 
Company, did not lose tlieir domicile of origin ; but officers of the East 
India Conqiany (Wi\~~Bruce v. Bruce, 2 B. and P,, 229/l ; Munroe y. 
Douglas, 5 IMadd., 379 ; Forbes v. Forbes, Kay, 341 ; Jopp v. Wood, 
4 DeG. J. and S., 616. These cases were befoie the Sneecssion Act; 
but since that Act it lias been similarly decided by the Court of Session 
in Scotland ( Wauchopc v, Waachope, Court of Session Re[). 4th Series, 
Vol. 4, p. 945; reported also in 2 C. L. R., 497/1.), and by the High 
Court at Calcutta — In the Goods of Flliot, I. L. R., 4 Calc., 106; 
(S. C.) 2 C. L. R , 496. 

In Drevon v. Drevon, 10 Jur., N. S., 71 7, Kinderslry, V. C., observ- 
ed, that “ the decisions that persons going to India in the service of 
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the East India Compnny thereby acquire an An^Io-Indian domicile, are 
excrescences upon, aud anomalous to, the principles of domicile.’’ 

In order to change his domicile of origin a man must voluntarily fix 
his sole or principal residence in a country which is not his country of 
origin, with the intention of re.siding there for a period not limited as to 
time. The domicile so acquired may be put au end to by abandoning it 
without acquiring a new domicile of choice, and in such a case the 
domicile of origin reverts — King v. Foxwell, L. li., 3 Chau. Div., 518. 


7. The domicile of origin of every person of 
r)nmi,.ii„ nf legitimate birth is in t he cou ntry 

of person of legitimate 111 wllicilj <lt tllG tllllG 01 1118 birtlJ, 

his father was (lomicireJ; of, If 
he is a posthumous child, in the counfiy in which 
his father was domiciled at the time of the father’s 
death. 

Illustration, 


At the time of the birth of A, bis father was domiciled 
in Eii^land, A\s tioinicile of origin is iti En^ljind, wJiat- 
ever may he the country in which he was born. 

The first part of this section is in accordamre with the rule of tlie civil 
law, patris ortgiiiem unusqaisque lieqnaiu.r^'' Cod. Lib. iO tit., 31 ; 
anti see Scrimahb'e v. Scrimshire^ 2 Hagg. Cons,, 405-6. 

’'i’he second part of the section declares that tlie last domicile of the 
father shall be the domicile of his posthmnons child, ami not the domi- 
cile of the mother, wherever that may be at the time of the birth. 


8. The domicile of origin of an illegitimate 

Domicile of origin of cliild IS ill the couiitry in which, 
illegitimate child. the time of his birth, his mo- 

ther was domiciled. 

This section is in accordance with the civil law — Ejus qui justum 
patrem non hahet prima origo d maire. Dig. Lib., 50 tit. 1. 

Minors are generally incapable, proprio motu., of changing their domi- 
cile during their minority. — Story’s Oonfiict of Laws, § 47. Their 
domicile follows that of the parent from whom it was derived. See 
the exception to s. 14, infra. 

Domicile is of three sorts : domicile by birth, or domicile of origin, 
domicile by choice, and domicile by operation of law. 


Continuance of do- 
micile of origin. 


9. The domicile of origin pre- 
vails until a new domicile has 
been acquired. 


There must be an intention to abandon the domicile of origin and to 
aequire a new domicile, otherwise the former will continue — Atlorneij^ 
General v, il/wcAcr, 10 Jur., N. S., 1159. Mere change of residence 
however long and continued, is uot sufficient — Moorhouse v. Lord 
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10 H. L. C., 272. The nets, ns already pointed o«t, of the testator or 
intestate are in general a better indication of his intention tlian mere 
declarations— DretJo/i v. Drevon, 10 Jur., N. S., 717; Doucet v. 
Oeoghe^an, L. R,, 9 Chan. Div., 441 ; Platt v. Attoniey- General^ L R 
3 App. Ca., 336. See notes to s. 6, supra. ’ 

A residence may be originally temporary, yet, so soon as a chanjTe of 
purpose, or animus manendi, can be inferred, the fact of domicile is 
established — Haldane v. Echford, L. R., 8 Ihp, 631. In King v. 
Foxwell, L. R., 3 Chan. Div., 518. it was held, that, in order to chance 
the domicile of origin, it was suflicient for a man voluntarily lo fix Ids 
sole or j)rincipal residence in a foreign country with the intention of 
residing there for a period not limited as to time. 

A domi('ile will not be lost by a compulsory residence in a foreiirn 
couJitry, as by flit,dit from civil commotion or revolution — In the 
Goods of the Duchess D' Orleans, 1 Sw. and Tr., 254. See s. 10, 
illustration (/ ), infra. 

Residence in any j)1acG for health’s sake is of dubious import, and 
further manifestation of intention is requisite bolbro such residence can 
be assumed to be ])ermar)ent— 1 Jarm , 4th Cdn., J4, citing Hoskins v. 
Aldtfheius. 8 DeU. M. and (1., 13. Hy the law of all cour I tries it seems 
to have been considered, that a prisomu- ])reservv\s the domicile of his 
country — Phill. Doin., 87. See, however, s. 16, exce])tion, infra. 

I’he burden of proving a change of domicile lies on the person 
asserting it — Aikrnan v. Alkman, 7 Jur., N. S., 1017; Pell v. Kennedy, 
L. R., 1 8c. App., 307, per Loud Chulmsfoud. 

The following circumstances, according to Dr. Phillimoi'e, may be relied 
on as allording evidence of intefition {animus manendi) : — (1) Place of 
birth. (2) Oial and written d(^clarations. (See Drevon v. Dreron, 
10 Jur., N.S., 717; Doucet v. Geoghegau. Ij R., 9 Oian. Div., 441, 
and Phill. Dom., pj). 114, 118, as to the value of such evidence). 
(3) 'I'he f)lace of death — (“a (urciimstance of slight moment” — Phill., 
115, though prinid facie evidence of a faint kind — Burton Fisher, 

1 ]\Iilw. ; 187). (4) The place of residence of wife and family. 

(5) The house of trade. (6) The de}>ository of pa))ers and muni- 
ments. (7) Tb(‘ Mansion house. (8) Descu’iption in legal documents. 
(9) Possession and exercise of political rights and privileges. (10) Pos- 
se.ssion of real estate. (11) Length of residence, and lapse of time. — 
(“Perha])s, ” says Dr. Phillimore, “the most important criterion of 
domicile is the length of time during which residence has continued in 
a parlicular y)lace ” — l^hill. Dom., 140-1. 8ee Hodgson v. Beauchesne, 
12 Moore’s P. C. 285, 325.) 

10. A man acquires a new domicile by taking 

Acquisition of new bis fixed habitation in a coun- 

domicile. try which is not that of his domi- 

cile of origin. 

Evplanation . — A man is not to be considered as 
having taken up his fixed habitation in British 
India merely by reason of his residing there in Her 
Mnjesty’s Civil or Military Service, or in the exer- 
cise of any profession or calling. 
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Illustrations, 

{a,) whose domicile of origin is in England, proceeds 
to British India, where he settles as a Barrister or a Mer- 
chant, intending to reside there during the remainder of 
his life. His domicile is now in British India. 

(b,) A, whose domicile is in England, goes to Austria 
and enters the Austrian service, intending to remain in 
that service. A has acquired a domicile in Austria. 

Phill. Dom., 72 ; Ommaney v. Bingham^ cited in 5 Ves. Rep., 757. 

(c.) A^ whose domicile of origin is in France, comes to 
reside in British India under an engagement with the Bri- 
tish Iiidian Government for a certain number of years. 
It is his intention to return to France at the end of that 
period. He does not acquire a domicile in British India. 

A^ whose domicile is in England, goes to reside in 
British India for the purpose of winding up the affairs 
of a partnership, which has been dissolved, and with the 
intention of returning to England as soon as that purpose 
is accomplished. He does not by such residence acquire 
a domicile in British India, however long the residence 
may last. 

{€,) A, having gone to reside in British India under the 
circumstances mentioned in the last preceding illustration, 
afterwards alters his intention, and takes up his fixed 
liabitation in British India. A has acquired a domicile 
in British India. 

{f.) A, whose domicile is in the French Settlement of 
Chandernagore, is compelled by political events to take 
refuge in Calcutta, and resides in Calcutta for many years 
in the hope of sucli political changes as may enable him 
to return with safety to Chandernagore. He does not by 
such residence acquire a domicile in British India. 

(g.) A, having come to Calcutta under the circumstances 
stated in the last preceding illustration, continues to reside 
there after such political changes have occurred as would 
enable him to return with safety to Chandernagore, and 
he intends that his residence in Calcutta shall be perma- 
nent. A has acquired a domicile in British India. 

W/ietlier the habitation taken up by a man in a country which is 
not that of his domicile of origin, is with the intention of a(;quiring a 
new domicile, must be determined with reference to circumstances. 
The criteria to which reference may be made have been referred to 
in the notes to the preceding sections. 
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'^rhe Explanation to this section is no more than an announcement of 
the settled law on the subject as exemplified in the case of Bruce v. 
B7'uce, 2 B. & P., 229 (n) and other cases referred to in the notes to s 6, 
supra. Officers of the East India Company acquired an An<»lo-Indian 
domicile — Wauchope v. Wauchope^ Court of Sessions Rep. 4th Series, 
Vol. IV, p. 945; (S. C.) 2 0. L. R., 497 ; la the Goods of EUioi, 
I. L. R., 4 Calc., 106 ; (S. C.) 2 C. L. R., 496. 

One who settles as a trader in a foreign country will commonly 
thereby acquire a domicile in that country — 1 Jarin., 4th Edn., 14; 
Cockerell v. Cockerell, 2 Jur., N. S., 727 ; Doucet v. Qeoghegan, L. R., 
9 Chan. Div., 441. See Illustration (a). 


11. Any person may acquire a domicile in Bri- 

Special mode of ac- India by making and depo- 

quiring domicile iu siting in some office in British 
British India. India (to be fixed by the Local 

Government), a declaration in writing under his 
Land of his desire to acquire such domicile, pro- 
vided that he shall have been resident in British 
India for one year immediately preceding the time 
of his making such declaration. 


By an order of the Governor-General in Council, it was directed that, 
in the Province of Oudli, tlie office of the Judicial Commis.sioner at 
Lucknow should, until further orders, be tiie office in which declarations 
made under this section should be depoBitc-H— Gazette of India, July, 
15th, 1865, p. 803. In Biitish Burniali, the office of the CJiief Coiii- 
inissioner of iiritish Burmah at Rangoon is the f)ffice in which such 
declarations are to be deposited — Gazette of India, 29th July, 1865, 
p. 845. 


12. A person wlio is appointed by the Govern- 
ment of one country to l>e its 
ambassador, consul, ok otlier re- 
presentative in another country, 
does not acquire a domicile in 
the latter country by reason only 
of residing there in pursuance of 
his appointment; nor does any 
other person acquire such domicile by reason only 
of residing with him as part of his family or as a 
servant 

The residence of a foreign minister within the jurisdiction of the 
State to which he is accredited, is by a fiction considered as a continu- 
ing residence in his own country ; and tlii.s fictitious situation is applied 
not only to the person of the minister but to his family and suite, 
secretaries of legation and other secretaries, servants, moveable effects, 
and the house in which he resides — Kenr/s International Jurisprudence, 
106 ; Wheaton’s International Law, ss. 98, 224, 235 ; Phill. Dom., 79, 80. 


Domicile not acquir- 
ed by residence in a 
country merely as the 
representative of a 
foreign Government, or 
by residence with him 
as part of his family 
or as a servant. 
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A different rule jrcnernlly npplies to consuls and other commercial 
agents who are presumed to remain in a country for purposes of trade, 
and who, therefore, acquire a domicile where they reside — Story’s 
(Jotiflict of Laws, § 48 ; Maltass v. Maltass, 1 Kob., 79. Phill. Dom., 8.3. 

If, being already domiciled in a foreign country, a man be appointed 
by his ow«» sovereign ambassador or consul in that country, his origin.al 
domicile is not there})y restored, quoad succession to personal j)ro- 
perty — 1 Jarm, 4th Ldn., 14 ; Sharpe v. Crispin^ L. U,, 1 P. and D., 611. 


13. A new domicile continues until the former 
Continuance of new domicile hfis been resumed or 

aiiotlier lias been acquired. 


The section is silent as to the manner in which a former domicile 
may be resumed. 

In Ud?i// V. [/d?iq, L. 11., 1 Sc. App., 457, Lord WnsTnuKV said : — 
“ AVIien another domicile is j)iiton, tlie domicile of origin is, for that pur- 
pose, relinquished, and remains in abeyance during the continuanee of the 
(loniicile ot choice ; hot as the domicile of origin is the creature of law 
and independent of tlie will of the party, it would I)e inconsistent with 
the j)rinciples on which it is by law created and aseribed to sup])ose 
tliat it is capable of being, by the act of the party, entirely obliterated. 
It revives and exists whoJiever there is no domicile, and it does not 
require to be regained or reconstituted animo ot facto in the manner 
whicdi is necessary for the acquisition of a domicile of choice.” (See also 
/viag' V. Fojwell, L. K., .‘1 Chan. J)iv., 518.) Again Lord Westbury says 
(p.458) : — “Domicile of choice, as it is gained animo et facta, so it inav be 
put an end to in the same manner. Expressions are fouml in some books, 
and in one or two eases, that the first or existing domicile remains until 
another is acquired, 'riiis is true if applied to the domicile of origin, 
but cann()t be true if such general words were intended (which is not 
probable) to convey the conclusion tliat a domicile of choice, though 
unequivocally relinquislicd and abandoned, clings, in despite of Ids will 
ajid a(;ts, to the party, until another domicile has, animo et fac.fo, been 
acquired.” 


According to the provisions, however, of this section, it would seem, 
that where a new domicfrle has been acquired, that domicile will con- 
tinue until aiwtlier domicile has been ac(juired animo et facto. 

As b) the evidence of presurn})tion, Kindersley, V (k, in Lord v.Col- 
vin, 4 Drew., 4*22, observes ; — “ There is one ])rinci})le very well establish- 
ed, — namely, that slighter evidence is required to warrant the conclusion 
that a man intends to abandon an acquired domicile and to resume his 
domicile of origin, (ban is necessary to justify tlie conclusion that he 
means to abandon his domicile of origin and acquire a new one.” 

In hi the Goods of Uaffenel, 3 Sw. and 'fr., 49, 7? left Dunkerque, 
where slie had acquired a domicile, witli the intention of residing iir 
England. 8lie got on board the packet at Calais, but before it left the 
harbour, she was, througli illness, obliged to land, and never sufficiently 
recovered to leave Fran(;e. It was held by the Ck)urt, that, there was 
no sufficient act to give effect to the intention to resume the English 
domicile. 


14. The domicile of a minor follows the domicile 

of the parent from whom he de- 

Minor s domicde. . i i • i • *1 o • • 

nved his domicile or origin. 
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Exception — The domicile of a tninoi’ does not 
change with that of his parent, if the minor is 
married oi’C^liohls anv office, or etnplovment in tlie 
iservioe of Uef Mnjesfcy, or Iijir set up with the 
consent of tlie parent in any distinct business. 


A minor is, generally, incapable of clianging his domicile during his 
jnitiority, and, therefore, retains the domit^ile of his latlier during liis 
minority. If the father change liis domicile, that of the infant children 
follows it; and if the father dies, his hi.st domicile is that of the infant 
children — Story's Conflict of Laws, § 4(). In Shai'pe v. Crispin, L, K., 
1 F. and 1)., 611, it was lield, that if a iiuin, at the time he attains his 
majority, is of unsound mind, and remaiiis in that state eontimiously up 
to the date of his death, the incapacity of minority never liaving been 
followed by adult ca[)aeity, will continue to confer upon the father the 
right of choice iti the inatler of domicile for his son, and a change of 
domicile hy the father will usually produce a bimilar change of domicile 
as regards tlic lunatic son. 

In Kngland, it has been made a question, whether infant children, 
wlio, after tlie deatli of their fitlier, remain under the care of ilieir 
mother, follow the domicile which she may, from time to time acquire, 
or retain that ^#11011 their father had at the time of his (b^ath until they 
are capable of gaining one by acts of tiieir own. The weiglit of 

authority in sucli cases seems to be in favour of the mother’s domicile — 

•/ 

1 Jai’in , L5, 4th J^ldn. ; Politi^er v. IVt^hftncm, 3 Mer., 67. 


In this country, it is submitted, in cases to which this Act applies, 
tliat tlie domicile of the father at the time of his death would continue, 
yee s. 9, supra. 

The Exception to this section is based on the principle that a 
married minor must be treated as sui juris in respect of domicile, siiu^e 
on his marriage lie aetually founds an establisliment separate from tlie 
jiarental home — West,, 36. 80, by accepting a benefice or other office 

from wliicli lie is not renioveable, or by entering into a house of com- 
merce with the consent of (hose under whose control he is, a minor 
beiunnes emancipated and capable of uc(]uiring a domicile of his own— 
Fhill. Dorn., 50. ^ 

In the case of the marriage of a minor, according to Fothicr, the 
marriage must have been contracted with the consent of one of his 
parents or guardian; but it can scarcely be doubted, says Dr. 
Fliillirnore, that, in Great Britain, a minor once married, whether, with 
or without the proper consent, would be held capable of choosim^ his 
domicile— Phill. Dom., 50. 




15. By marriage a woman acquires tlie domicile 

Domicile acquired by gF lier liUsbjind, if slie liad llOt 

woman on marriage. Hie saiiiG domicile before. 


This is the maxim of tlie Roman and Continental Civilians — Pliill. 
Doni , 27 ; Dalhatisie v. ]\V Dnuall,! Cl. and' Pin., 817. ^J’he widow 
retains her matrimonial domicile until she has actually clianged it 
aninio et facto — West., 42. Jf slie marry again, her domicile will be 
that of her second husband — Piiill. Dom., 27 ; Dalhousie v. M.' Doualf 
7 Cl. and Fin., 817. 
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The principle upon which this section is based is, that it is the dvtf 
of a wife to remain with her hasbuud, and her will is presumed to 
coincide with that duty. — V*’ est., 47. 

16. The wife’s domicile during the marriage 

Wife’s domicile du- follows the domicile of her hus- 
ring marriage. band. 

Exception. — The wife’s domicile no longer follows 
that of her husband if they be separated by the 
sentence of a competent Court, or if the husband 
is undergoing a sentence of transportation. 

'Phe domicile of the husband is the domicile of tlie wife, and even 
when he has been "uilty of such misconduct as would furnish her with 
a defence to a suit by him for restitution of conjugal rights, she cannot 
on that ground acquire a separate domicile for herself — Yelvertonw, 
YelvertoTii 1 ISw. and Tr., 574. 

Competent Court, — It has been held in England, that the sentence of 
a foreign Court granting a divorce cannot be recognized by an English 
Matrimonial Court ns putting an end to the marriag^bond of domi- 
ciled English subjects — Dolphin v. liohins^ 7 H. of E., 3y0 ; Tollemache 
V. Tollemache^ I Sw. and 'I'r,, 557 ; Ai'gent v. Argent, 34 h. J., P. and 
1)., 133; Shaw v. Attorney • General, L. R., 2 P. and D., 156. 

It is not necessary that the separation should be by actual divorce 
a vinculo. A divorce a mensa el thoro (^Williams v. Dormer, 2 Rob , 505), 
or a judicial separation (see Indian Divorce Act, IV of 1869, s. 22) 
is, it seems, sullicient; see Dolphin v, llohins, 7 H. of L. Ca., 416, 
per Lobj> Cranwobth. 

The domicile of the husband, however, will contituie, where the par- 
ties are living apart under a deed of separation — Warrender v. 
Warrender, 2. Cl. and Fin., 488; and even after the wife (who was living 
apart from her hu.sband by agreement) Imd instituted u suit in the 
Scotch Court for divorce on the ground of her husband’s adultery-— 
Dolphin V. Robins, ubi supra. 

In England it has been held, that where a husband goes away from 
the place of his domicile to avoid bis creditors, leaving his wife bcdiind, 
his domicile is not to be regarded in law us the domicile of his wife, 
either by construction or attraction so as to compel the wife to become 
subject to the jurisdiction of the tribunal of any country in which the 
husband may choose to acquire a domicile — Fitly. Pitt. 10 Jur., N. S. 
785 ; Drowne, Div., p. 8. 


17. Except in the cases above 

Except in cases stat- provided for, a person cannot, 
ed, minor cannot ac- i . ••l 

quire u new Uomicile. during uamonty, acquire a new 

domicile. 

18. An insane person cannot acquire a new 

Lunatic’s acquisition domicile in any other way than 
of new domicile. by his domicile following the do- 

micile of another person. 
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Dr. Pbillimore is of opinion that an adult lunatic would acquire the 
domicile of the committee of his person — Phill. Dom., 55. Mr. West- 
lake, on the other hand, is of opinion, that such a lunatic must retain 
the domicile which he had when he first lost his reason. 

The section does not clearly specify in what manner a lunatic may 
acquire a new domicile, or whose domicile his own domicile must 
follow. 

In the case of a person of unsound mind from the time of minority, 
the domicile follows that of the father — Sharpe v. Crispin, L. H., 
1 P. and D., 611. See s. 14, supra, 

19. If a man dies leaving moveable property in 

British India, in the absence of 
proof of any domicile elsewhere, 
succession to the property is re- 
gulated by the law of British 
India. 

This section throws the onus, in the circumstances mentioned, of 
proving a domicile elsewhere than in India on the persons alleging such 
a domicile. See Beil v. Kennedy, L. U., 1 Sd. App., 307. 


Sncce.ssion to a per- 
son’s moveable proper- 
ty in British India, in 

% n /• / 1 • 


PART III.^ 

OF CONSANGUINITY. 

20. Kindred or consanguinity is the connexion 

or relation of persons descended 

Kindred or consan- f^om the sauie stock or common 
guinity. 

ancestor. 


‘Consangninity,’ or ‘kindred,’ is defined by the writers on these 
subjects to be “ vinculum per sonarum ab eodem stipite the connection 
or relation of persons descended from the same stock or common ances- 
tor, This consanguinity is either lineal or collateral — 2 Blackstone’s 
Commentaries, 203, 19th Edn, 

No person can take as next-of-kin, unless blood-relationship exi.sts 
between him and the intestate. Thus, a mother-in-law, or step-mother, 
or persons similarly connected with him, cannot take — Rutland v. Rut* 
land, 2 P. W., 216. Husband and wife cannot be deemed next-of- 
kin — Watt V. Watt, 3 Ves., 244; Carrick v. Camden, 14 Ves., 376, 
per Lord Eldon. Thus, in England, a limitation ti> next-of-kin sim* 
pliciter, whether it be contained in a will or settlement, is a limitation 
to the nearest in blood to the propositus — per Wood, L. J., in Halton v. 
Foster, L. II., 3 Chan. App., 505. In tliis country, however, it is to be 
observed, that a bequest to the next-of-kin of a particular person shall 
be distributed as if that person had died intestate. ISee s. 80, infra. 


* This Part of the Succession Act does not apply to Parsees 
(Act XXI of 1865, s. 8) ; nor to Hindus, etc. (Act XXI of 1870). 
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21 . Lineal consanguinity is that wliich subsists 
Lineal consangui- between two persons, one of 

whom is descended in a direct 
line from the other, as between a man and his 
father, grandfather, and great grandfather, and so 
upwards in the direct ascending line ; or between a 
man, bis son, grandson, great grandson, and so down- 
wards in the direct descending line. Every gene- 
ration constitutes a dea^ree, either ascendino: or 
descending. A man’s father is related to him in 
the first degree, and so likewise is his son ; his 
grandfather and grandson in the second degree; his 
great grandfather and great grandson in the third. 

7'his section is borrowed from 2 Blackstone^s Commentaries, 202, J9tJ^ 
Edn. 

^ Einenl coiKsan^iiim'fj ’ fulls strictly wiUiin the (?e/irn‘tion of vinculum 
personarum ah eodem atipitc de.sccndratium, since Jineal relations are 
eucli as (Icscend from ofio .nnother and both, of course, from the same 
common ancestor — Ibid, 203; see Williams on Executors, 425. 


22. Collateral consanguinity is tliat which sub- 

Collateral consan- sists between two persous, who 

are descended ’ from tlie same 
stock or ancestor, hut neither of whom is descended 
lin a direct line from the other. For the purpose 
of ascertain! no; in what degree of kiudi-ed anv colla- 
teral relative stands to a |)ersoii deceased, it i^ 
])roper to reckon upwards from the person deceased 
to the common stock, and then downwards to the 
collateral relative, allowing a degree for each 
person, both ascending and descending. 

Sec 2 Blackstone’s Commentaries, 203-4 ; Williams on Executors, 
426-8. 

The method of computing degrees in the collateral line, is that of 
the Civil Law, which has been adopted bj the Enudish Law, — Co. Litt.^ 
23. The rule, in other words, is to take the sum of the degrees in both 
lijies to the common ancestor — Mentney v. Petty, Free, iii Chan., 593 ; 
2 Bluckstone’s Commentaries, 207, note. 


23. For the purpose of succession, there is no 


Persons’ held for 
purpose of succession 
to be similarly related 
to the deceased. 


distinction between those who 
are related to a person deceased 
through his father and those who 
are related to him through his 
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motlier; nor between those who are related to him 
by the full blood, and those who are related to him. 
by the halt blood ; nor between tliose who were 
actually born in his lifetime, and tlmse who at the 
date of his death were only conceived in the womb, 
but who have been subsequent!}' born alive. 

This is accordinj? to tlie Ennrlish Statutes of Distribution, 21 and 2.*^ 
Car. II, c. 10, atid 1 Jnc. II, c. 17, which, however, relate only to 
personal property. 

Ily the Enjjlifih law, tlie half-blood were excluded from inheritinf^ 
real property at one tiiiie for feudal reasons; btit now, by 3 & 4 AVill. 
IV, c. 106, they are entitled to inherit real property, but only after 
kinsmen of the whole blood of the same decree, and after the issue 
of such kinsmen where the common ancestor is a male, and next after 
the common ancestor wlien such common ancestor is a female. Williams’ 
Keal Property, 106 (10th Edn.) 

Under tiiis Act, there is no distinction between the devolution of 
moveable and iininoveahle j)rof)erty. 

The half-blood, therefore, is entitled to administration as well as the 
whole, and the brother of the half-blood will exclude llie uncle of the 
whole blood — Colliv^iwood v. 1 Ventr., 424. So administration 

may be "'’Rioted either to tlie sister of the half, or the brother of the 
whole, blood — Brown v. Wood, Alleyn., 36; Williamson lOxeciitors, 
428 ; see s. 204, infra. And brothers and sisters of the half-blootl of an 
intestate are e(|nally entitled, with brothers and si.sters of the whole 
blood, to share with their mother after the death of the intestate’s 
father, where the intestate dies without wife or children — Jessop v. 
Watson, 1 My. and K., 665. 

The law considers every child en ventre sa mere ns actually boru‘ 
for the f)urp()se of t!ikini>: any benefit to which, if born, it would 
be entitled — Doc v, Clarhe, 2 IT. 131., 399 ; Trower v. Butts, 1 Sim. 
and Stii., 181 ; see also s. 87, infra, 'rims, in Burnet v. Thann, 1 Ves., 
Sen., 156, a postlmmous brother was held to be entitled to a sliare of 
an intestate’ .s estate. See Blasson v. Blasson, 2 De G. J. and S., 665. 

By the Hindu law current in Benjxal, a brother of th» whole blood 
succeeds, in the case of an undivided immoveable estate, in preference 
to a brotlter of tlie half-blood — Uajki.skore JLahuory v. Gohind Chundcr, 
Lahoory, I. L. 11., 1 Calc (F. B.), 27. 

24. In the annexed table of kindred, the degrees, 

are computed as far as the sixth, 

Mode of computing marked by numeral 

decrees ol kinclrea. „ 

n 2 :ures. 

The person whose relatives are to be reckoned, 
and his cousin german, or first cousin, are, as 
shown in the table, related in the fourth degree; 
there being one degree of ascent to the father, and 
another to the common ancestor, the grandfather; 
and from him one of descent to the uncle, and 
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another to the cousin-german ; making in all four 
degrees. 

A grandson of the brother and a son of the 
uncle, i,e.^ a great nephew and a cousin-german, 
are in equal degree, being each four degrees 
removed. 

A grandson of a cousin-german is in the same 
degree as the grandson of a great uncle, for they 
are both in the sixth degree of kindred. 


Table of Consanguinity. 


(4) Great Grand- 
futlier’H P’ather. 


(8) Great Grand- (6) Great Great Unde, 
father. 


(2) Grandfather. (4) Great Uncle, 


(1) Father. (3) Uncle. (5) Great Uncle’s Son, 


The Person (2) Brother. (4) Cousin German. (16) Second Cousin, 
whose 
Relatives 
are to be 
reckoned, o 

I 

(l)Son, (3) Nephew, 


(2) Grandson, 


(8) Great Grandson, 


I [man. 

(5) Son of the Cousin Ger- 


(4) Son of (6) Grandson 
the Nephew, of the Cousin 
or Brother’s German, 
Grandson, 


The words ‘ cousins,* ‘ first cousins,’ or ‘ cousins-german ’ apply 
only to children of brothers or of sisters of the father or mother of 
the person whose ‘ cousins,* * first cousins,’ or * cousins-german ’ are 
spoken of ; see s. 87, infra. 

The words ‘ second cousin ’ apply only to grandchildren of brothers 
or of sisters of the grandfather or grandmother of the person whose 
^second cousins* are spoken of ^ Ibid* 
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The words ‘ first cousins once removed* apply only to children of 
cousins-german or to cousins-german of a parent of the person whose 
first cousins once removed «ire spoken of (/thi),— i. e., great uncle’s 
son and sou of cousin-german in the table given, both of whom are in 
the sixth degree. 

So, a first cousin twice removed, — i.e., grandfather’s cousin, or son 
of great great uncle and a second cousin, — are in the same degree 
as second cousins — Silcox v. Bell.^ 1 Sim. and Stu., 301. 

It is to be observed that kindred are found distant from the propo- 
situs by an equal number of dejrrces, although they are relations of 
very different denominations. Thus a grand-daughter of a sister, — tc., 
a great niece and the daughter of the intestate’s aunt, i, c., a cousin- 
german, are in equal degree, viz.^ in the fourth degree — Williams 
on Executors, 427 ; Thomas v. Ketteriche^ 1 Ves. Sen., 333. 


PART IV.* 

OF INTESTACY. 

25. A man is considered to die intestate in res- 
, , , ^ . pect of all property of which he 

a aeceiisecl person is lias nOt made a testamentary dis- 
considered to have died position which is capable of tak- 
intestate. : tv* . ^ 

Even where an executor is appointed ; see Travers v. Travers, 
L. K., 14 Eq., 275. 

This section is the only section in this Part which applies to Parsees-— 
Act XXI of 1865, s, 8. 'i hat Act contains special jirovisions as to 
intestate succession among Parsees, Parsees having a repugnance to 
treating females as oil an equality with mules, fciee Pai*see SSuccession 
Act, in extenso, post. 

Illustrations, 

{a,) A lias left no will. lie has died iutesfate iu res- 
jiect of the whole of his property. 

{b,) A has left a will, whereby he has appointed B his 
executor, but the will contains no other provisions. A 
has died intestate in respect of the distribution of his 
])roperty. 

Prior to 11 Geo. IV and Will. IV, c. 40, executors were, at law, 
and in general in equity also, entitled beneficially to the residue not 
expressly disposed of or given to them in trust— Pru// v. Sltidden, 
14 Ves., 197 ; Johnstone v. Hamiltonj 11 Jur., N. S , 777, By the first 
section of that Act, the executor of any persoji <lyiug after Ist Sep- 
tember 1830, is to be deemed in equity a trustee for the persons who 
would be entitled under the Statute of Distributions in respect of 


* This Part does not ap[)ly to Hindus, etc. (Act XXI of 1870) ; nor 
does it, with the exception of s.- 25, apply to Parsees (Act XXI of 
1865, 8. 8). 
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fitj‘ rfMiduf, ijiil****^ it by the will or cotlicil that 

the exe< 5 Utor was intefubul to iwke bet>f6< iully. 

Tin* Aot, therefore, ha* eunt on the execiit'^r the Imrden of 
pr(»vii»jf ftruii liie niill a (litttinrt intt'otion that l»c sliould take the rcsi- 
dtii! b«Merieially~./«/rr v, Julrr, '2\> Heiiv,. 37. 

Ti»e nieie rintniiuit I'ot of oo €*x*'eiiior fmlv entitle* the will to pro- 
bate — (yOu'tjrr V. f*Vare, 1 Sw ami I'r., 4(>o, 

(e. ) A liM« lietjueutlnol liin whole property for mi illejxal 
jMirpoHo. A litiM (liod ifite.-itute hi ruMjiect ot tlie di.'jtribu- 
lion of biM property. 

S<*e /)tirn‘ V. I^iifrtrlnon, I Dr. anil S, 182; JuhnsUme T. Hamil^ 
tan, 11 .1 or , N . S , 777 . 

id.) A l>u* lieijiieutlMil .£l.OO() to />, and £l,00(> to the 
eldest Moll of nod loiM made oo olli«*r h(*(|HeHit, and lias 
died leiuinji i1k* muiii ot j£*2.t)00 and iiA other |»roperty. 
C ilied before* A \^ithonl having ever liad a non. A 
died inl(‘MtiUe in r(.‘Hpect ot the ili.-ntribut ion ot .£-l.<HK). 


it) tli(‘ oi'der iiiid acconliiio: to 

O 


26. Sticli property' <l(‘v<dvcs tipoii tlii' wife <yr 

liiisliaiitl, or upon tlioso wbo nrct 

I><.V..lutio,, of .,.,1. ,1,,. I-i,,,!,.,.,] „f ll„. 

properly 

tbo rules liortdii |>r( S<*ril>i‘d. 

Evphnmfinti 'riu* \vi<low is not ontitlod to tlte 
provision licndiv made lor lu*r, if l>v ii valid oon- 
tnu’t inaili‘ Ixdort' luT inarriaixo she has Ixau) ox- 
tdiuhal trom licr distribtit iw sliart* i>f bor liushand's 
fstato. 


In Ko;;lan<f, rUo. » wotow’p litle amler the Sfatntr*- ninv l>e barriMl bv 
H brf’re 4'\« heliioj: ln'f Iruiu bt‘r ilKHtriiiOtivi* iiiliaie 

et' bet biol'tnor.i |iei>o'nal eitnO* ; un<l t-\rM in of a feinule 

intant, Silie Ilia? I)'* hane«i ul bet li^ht to rou h a *»'tfienooit nueie betote 
liiurria;;e wnii llie approbation ot her jiarenl'i or {^n.ndmn^ — \Viiliatn» 
on UxiM utom. I4f4r>. 

’I he Kxpbtnaiion |o tbe *»‘t‘lion Ini’* retertoo'e oiilr to eontrnet* made 
bf fore iimrMa}*e In .V/a/b r v Shtfitr, \ V urol ICmcIi , 28, tiie tpien- 
tion mn<* ntijoal t»ut n«a i!»‘ei<bMt. wliolher. bv a pt'^i-miptiul ^ett lenooit, 
lt»e witlow eoubl )«• it»*pn\ett of her liixlntoitiN e «bi»r<*, tbe n^dit t<' the 
iliwtributive *b}»r»* not lutvin:; t«eeii expre^^lv e:n lude»l b\ tto' settle- 
ment. A pr^oinion in **ie t)) ihe )iu«>b:iiol n» ho wili in litoi of the 
iii*trit»uti ve irh »re. itoe* not loo the vrobov tViou takiim niob'r tin inte:^- 
tney on the Dibire uf lejif^eie^ — (iarfhuhore v, ( htiltr. U> Ve.^., 17-IH ; 


In KneUnd. where a bnitiand ha* rovennnteil /rare, or that bisi 
eeiitor *b«)l pay. to In', widow, a j»inu i>i' monev or part «*f bi» per- 
aonal ratate, mid be die* intestate, that *b*‘ become* entitlAsi to n 
|H>rt4un of bif |H:r»on»l pto|H*rty under tbe r^utute, auch dtatribuUre 
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»hnre sliiill he a pf‘rfoniinnce, or piirt-performance, if lean the 
amount vtt\c\\ni\{e<\—( ("larfhxhor^ v. Chtthr, 10 Vet« , 16;; and slie can- 
not claim both — Blandy v, Widmort^ 1 1*. \Y.. 324. 


has left :i widow uod 
liooul d('s»cendaiitis, or 
u widow and kindrt‘<l 
«uilv\ or a widow and 
no kind! (.‘<1 . 


27. Where the intestate has left a widow, if he 

Where Oip intostato Hncal (leseeii- 

<lants, one-tliird ol his jiropertv 
shall lK*lonu; to his widow, and 
tlie renminiiiLi; two-thirds shall 
go to his lineal deseemlants, 
aeeording to the ruh'S herein eontaiiuMi. If he has 

k ’ 

h'ft no lin(*al deseeiulants, hnt has hdt |M*rsons who 
;ire of kindreil to him, one-hall of his property 
shall belong to his widow, and the otlnn' half* shall 
go to tli<»s(* who are of kindrtal to liini, in tin* or<l(*r 
and according to the rules herein (‘ontained. If 
lie has left none who are of kindrtal to him, the 
wliole of his [)rop(‘rty shall belong to his widow. 


'I’ln* last, provision in llii«4 dcp!ii*f< from tin* liiw in 1 

TlnM'o, ,r un ml <‘-f !»t«* a widnw but nn iifx t -<d-k i n, a lunit* ir 

only «»r tin* prnjnTfv l<> tin* widow, and tin* oilier nioi«*rv j/oih 

to (lit* (’lovrn — Ciinr v, H Sun., 214. Ah to wln» arc ol’ kin- 

died, Ht‘e 8 20, supf'ii. 

Tin* ‘^oefitin, by [nttvi lino wliat |ir<»jM*rtv of (be Imsfiainl (In* wife vl 
b«‘ entilioil toon lii^dvinir ntte'laff. doe*^ not implnaflv deprive « widow 
of any iin li<»ute riL'btx. f* p s of*tb»w«*r, f‘> wbn b hln* inav bavi: been 
entnloil wli'-n tin* Act c.iinc info (oi e**— .SV/; An ^ v. ^ Vo/toMomt/yee 
/*. I K . 6 ( 'aic . 7 b 4 , ( S < ’ H t L K.. 7 b. 

l»v a notifiiMilttM tlattol tlu* .'ll-t Mufcb 1^7.’i, tbo (J ttvernoj'-fJeneral 
in ('toincil w ah plca*«.*<l to iiile tliai tin* efb't'th oj tlleoii hhmIo poiatoijH 
dyin*; int«*hlat**, wbn b b tve nlroadv boconn* ehidn ul^ t<» the (it»vi*rii- 
Tiiciit -inee tin* Indian Sie f’c-^^ioii .Act caiin* inlo operation, hltall, after 
(1c<lin‘ti<*n of the c‘\pense>< incnrietl anti tin* e*.! alilMln'd pionortn»n 
of the ( 'rovMi’h .hbare. be tlihti il>utc<l in eonf'ttrnin v with tiio aforesaid 
oj iudia^ A [nil Jib. Is7.'k Cat t I, [> 3d4. 


28. Wliere the intestate has left no widow, liis 

property shall go to liis lineal 
descendants or to those who are 
of kindred to tiim not l)(*ing 
lineal de.scendants, according to 
the rules herein contained ; and if he has left none 
who are of kindred to him, it shall go to the Crown. 

AVherc an inte.htnfp dies leaving none who are nf kindre<l U* birn, the 
Crown lake8 as ulitmuM haere*^ «iibject to hiK debta — Mfgtt v, JohriMon^ 
4 l)<»ujfl., per Loan JUAKKriKLP. Tli*' ni<>«t U8ual eaae, of eourae, 
of a |K;r*on dvinnj without kindred, is (hat of a baitard dying leaving 
neither wife nor childieu. 


AVlipre tliP into8tntc 
has b'fl no widow, and 
wIhmc he liai left no 
kmdred. 
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PART V.* 

OF THE DISTBIBCnON OF AN INTESTATES PEOPEBTY. 

(a) Where he hwf left lineal descendants. 

29. Tlie rules for tlie distributiou of tlie intes- 
tate’s property after deducting 
tion."**' ”*^ **'**'^'**'** widow’s share (if lie lias left 

a widow) amongst his lineal des- 
cendants, .ire as follows: — 


30. Where the intestate has left surviving him 

Where the iiiiMtete ^ <^*''*‘* children, hut no more 
left n child or rciiiote lineal descendant through 
•on deoeaspil child, the property 

shall hclong to his surviving child, if there he 
only one, or sliall he equally divided among all his 
surviving children. 

An t»» moToaUlo projiM'HT, is rf'jjnljitcxl o<'Cf>r(llngj to the 

Inw nf till* country iti tiliicli the iutestute hud his domicile at tlie time 
of his <h«Hth, — s. 5, inord. *(*hild ' * cltildrcn,’ tiierntore, must refer 

to a (*hild or children ic^itimntc ftcconiin:i; to tfjt* law of the country in 
which the intestnte had hin domicile nt the time of his death — Dory, 

^ ^ ' 1 Crompl. and Jerr., 15G ; 

fVtliiamM on Kxccuturs, 

31. Where the lutestntc has not left surviving 

^\ horf! tho intestate him Un\ chllcly hilt htl8 left ft 
has left no chihi. but a gnuitlchild or graiulcliildren, and 

childirn/* no more remote descendant 

through a deceuvsed grandcliilil, 
the property slmll belong to his surviving gruiid- 
child, if there he only one, or shall he equally 
divided among all his surviving grandchildren. 

The jrttmlchild or grandchildren h^re take in their own ri^ht »er 
r.»r, at the children of the hiteEtnte are all demi, they are the 
neit-of-kiu— WaUk v. H'aUk, 1 Eq. tV Abr., 241), pi. 7. 


lilustrations, 

(«.) A has three children, and no more : John, Marv, 
^nil Henry* They all die before the fullier; «Johti leaviiiff 
two children, Mary three, and Henry four. Afterwards 


♦ Thi* Part ilmw ^ Parwf (Act XXl of 1S6S, •, S) ; not 

t« Hindu*, etc. (Act XXI of ls70). » / * 
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A (lies intestate, leaving tli(»ae nine, gratidcliihlreti a 
IK) descendant of any deceased grandchild. Each of 
grandchildren shall have one-ninth. 

Thi« is the case of Walsh v. WaUky 1 Eq. Ca. Abr., 840, pi. 7 , 
ctletl iu Williatus on Executors, 1503. 

(^.) But if Henry lias died leaving no child, then the 
nrhole is equally divided between the intestate’s five grand- 
children, the children of John and Mary. 

Williams on Executors, 1504. 

(c.) A has two children and no more: John and Mary. 
John dies before his father, leaving liis wile pregiiant 
Tlien A dies, leaving Mary surviving him, and in due time 
a chilli of John is born, A^s ]>roperty is to be C([Uttlly 
divided between Mary and such posthumous child. 

This iliuRtraiioii is hardly appo«iite ti> the present section, which 
deals with cases where tlie iutestiitc has left no chili! ; see s. 33, infra. 
The posthumous child takes by representation. 


32. In like manner, tlie property sliall go to tlie 
Where the intestate survivilig lineal (Icscenilaiits wlio 
has left only ;:reiit nearest in degree to the in- 

cranilchililrcn or Imeal ^ i 

dcsceiiiliuits ill a rcnio* tCStatC, wilCIC tlicy tlFC till III tllC 

ter defrrec. degree of great grandchildren 

to him, or are all in a more remote degree. 

q’his aectitm aj»plic8 only where the lineal descendants are all in th€ 
fame ilejrree, and they take equally, or per Williams on Exe- 

cutors, 1503. 


33. If the intestate has left lineal ile^cemlants 

wlio do not all stand in the same 
degree of kindred to him, and 
the persons through whom the 
more remote are descended from 
him are dead, the property sliall 
be divided into such a number of 
equal shares as may correspond 
of tlie lineal descendants of the 


Where the intestate 
leaves lineal descen- 
dants not all in the 
same degree of kiiulred 
to him, ami those 
through whom the 
more remote descend 
are dead. 

with the number 


intestate who either stood in the nearest degreg of 
kindred to him at his decease, or, liATing been of 
tlie like degree of kindred to him, died t^fore him 
leaving lineal descendants who survived him; and 
one of such shares shall l>e allotted to each of the 
lineal descendants who stood in the nearest degree 
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of kindred to tlie intestate at bis decease ; and one 
sucli share shall be allotted in respect of each of 
such deceased lineal descendants; and the share 
allotted in rcsf)ect of each of such deceased lineal 
descendants shall belong to his surviving child or 
children or more remote lineal descendants, as tlie 
case may be; sucli surviving child or children or 
more remote lineal descendants always taking the 
share which his or their parent or parents would 
have been entitled to respectively if such parent or 
parents had survived the intestate. 

Illustrations, 

(a.) A hud tliroo cliildvrn — John, Mntj^ and [lenrr ; 
dird. Iruviiif^ four (diildron, and Mary died, leaviiM^’ 
one, ainl IlfMiry uIihih survived the futlier. On the death 
of A intestate, one-tiiird is ulhitted to Henry, one-third 
to Jolin’rt tour children, and the reuiainin*^ third to Mary’s 
one citild. 

(/->.) A hdt no (diild, hut left eijjht J^mndehildren, and 
two children o( a (l('(n’as« d grandchild. The property is 
ili\idcd into nine parts, one t>t which is allottiMl to eacdi 
j»ran(hdiild ; ainl the renialninjLr oio'-nim h is equally diviil- 
ed between the two great grandchildren, 

^r.) A lias tliree children — <Tohn, iVIarv, and Henry i 
%rohn dies leaving (bur children, and one of John’s chil- 
dren dies*leaving two «diildren. Mary dies halving one 
child. A atferwurds dies intestate. One-third ot his 
f»M»j»erty is allotted to Henry ; <»iie-thinl to Mary’s child ; 
and one-tliiid is iliviiled into lour par is, one ot which is 
allotteil to each ot John’s three surviving chihlren, and 
the leinainlng part is equally di\ided betweeu John’s two 
gruiidcbildicn. 

The rule in F.njrVmil to ho «riflor<Ma Tlois. in /?»• Trunt 

li.H , tJ l^q., (S ( )41 h J t inui , I, MO, ii Oei'utei}, that where 
in intOMnile h'tt m» chihlrt n, hut knuiohdiiitlren ami jL'rainjchthlrea 

ewdv, itiey take /If r jtfirprjr, i}»e ^hsoes heinjs; eulcniafetl with reference 
to the nuint*er t.f chihlren leiiTiii;: devenitunU ntui iml with reference 
to the nmiiher of jrrsimh hihht n In ihai cum* Wicakss. V. C., •atU : 

If there ire di^^'eiidanta, but no ehihlr\*n living to Klmre the estate 
it ia to he iiit** as iii.'inv shares as there were chihlren who 

have left hvin|f ilescendants, ind the deacemiaiits of each such chihl 
•t* to Uk« la repreacuiijig the child, lud uf course only the child’a 
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(6) Where the Intestate has left no lineal descendayits. 

34. Where an intestate has left no liuenl des- 
cendants, the rules for tlie dis- 
tribution of his )>roperty fafter 
deducting the widow’s share, if he 
has left a widow) are as follows. 

35. If the intestate’s father he 


of distribution 
the intOKtate has 
left 110 lineal desceu- 
daiita. 


sisters are 


property. 

36. If the intestate’s father is dead, hut the in- 

,,,1 • . . , . testate’s mother is Jivitnr and 

jntentntes . miu 

is tJend, but bii tnCrO UW UiSO }>lU)tuOI'3 OV sistors 

brothers, and (jf ijjQ intcstutc aiul tllCrO 

t iivi/iir. . I *1 1 I- • /• 1 

IS no cliilu iiviiiir of anv <itM*ons- 
etl brother or sister, the mother and each living 
In'other or sister shall succeed to the property iii 
equal shares. 

lUuHtration, 

A dies ifitostate, survived by bis inotlier and two bnitbers 
of tlie full blood, Jolm and Iltnii v, and a sistor Mary, 
who is the daughter of his mother, but not «d his father, 
Tlie inotiier fakes one-(*oui f h, eatdi brother takes one- 
fourth, and Mary, the sister of half-blood, takes one- 
fourth. 

37. If the intestate’s bithcr is dead, hut tlie in- 
AV'iipre intestate’ll testutc s mother is living, and if 

any l)rothf?r or sister,* iind the 
child or children of any hrotlier 
or sister wlio may have died in 
the intestate’s life-time are also 
living, then the raotlier and eacdi living brother or 
sister, and the living child or cliildren of each de- 
ceased brotlier or sister, sliall be entitled to tlie pro- 
perty in etjual shares, .such children (if more than 
one) taking in equal shares only the shares which 
their respective parents would have taken if living 
at the intestate’s death. 

Illustration^ 

Ay the intestate, leaves his mother, his brothers tJohn and 
Ueury^ and abo one child of a deceased sister, Marj, aud 


fntiipr IB denii. antf liiti 
motiier, u brother or 
sister, nnil ehildren of 
«ny deceaseii brother 
or sinter arc living. 
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two cliil<lren of George, a cleceaseil brotlier of tlie lialf 
ftiood, who w/w fbe hoo of his father but not of his mother. 
The mother takes one-SfUh and Henry each take 

one-Bfth, the child of Mary takes one-iifth, and the two 
children of George divide the reinaiuiiig one-fi/tJi equally 
between tlieiii. 

In KnfirUmb prior to the Statute I Jac. II, c. 7, the mother enjoyed 
fin e(]uality with the faliier ot‘ an intentntc ax to taking; the whole of’ liifl 
property iti tl«e event of liin dying inteatate without wife and children, 
tinder n, 7 of that Statute, tlie law there ia now ua it has been declared 
by tliia Hectioii. 

The principle upon which the alteration was made was, that it was 
thiMight unreiLHiitnihlc that the mother, hy tiiairying again, inigiit truuM* 
fer all tt» aimtiicr hushund — lilachborough v. Davis, 1 P. Wins., 49, 
fper I^Mi> Holt. 

In Knghtnd nUo, brothers and sihtors of the half-blood share with 
their mother— t. Watson, I M. and K., 6(»5 ; liuniet v. Mann, 

1 Ve». ScMi., 150. 


Where mirmm »' A 
father in dead, and his 
mother ami the t lnldreti 


38. If tliC intestate’s father is dead, hut the 

intestate’s niotlier is livinj;, and 
the brothers and sisters are all 
dead, hut all or any of them 
t children wlio survived the 
intestate, tlie mother and tlie 
child or cliildieu of each deceased hrotlier or sister 
shall he entitled to the property in e(jual shares, 
such children (if more than one) taking in equal 
shares only the share wliich their resjiective parents 
would have taken if living at the intestate’s death. 


Illustration. 


A, the inleatatc, leaves ih> brother or si-»ter, but leaves bis 
mother and one clnhl o- a deceased sister Mary, and two 
citildreii of a deceased brother George. The mother takes 
oiie-tliird, the child of Mary takes one-third, and the 
chihlreii of George divide the reiuaiiiing oiie-thlrd equally 
between 


39. If the intestate’s father is dead, but the 

Where inte*Ute*i illtCStatc’s ITlOthor is living, ftlld 

thei‘e is neither brother, nor sister, 
nor child of anv brother or sister 
oi the intestnte, the proj)erty 
belong to the moUier. 


d«er i« dead, hut hit 
muilKW it living and 
Iherv U WM brottivr, nor 
•titer, uar uephew. 



Sec. 41.] DISTRIBUTION OF INTESTATE S PROPEBTY. 31 


Th*t 18, representfttion ift not to be carrietl be.Tooc) brother'll ami 
sister'a children. The J«ir ia Bimilar in Kiigland. See Stanlty r. 
Stanley t 1 Atk., 455^ per Lord Hamdwicrm. 

40 . Where the intestate has left neither lineal des- 

Wherc I.a, ^or lather, iior mother, 

left neither liHcni dt«- tile property IS divided equally 
eondant, nor lather, nor between liis brothers and 

and the child or children of such 
of them as may have died before him, such children 
(if more than one) takin<i^ in equal shares only the 
share which their respective* parents would have 
taken if livin<r at the intestate’s death. 

Cj 

Here, n*» in Enjrhmd, brothers nn<l Misters, tlioiiyh in the smno decree, 
»re oreferred to onuntparentH — Wtneheisfa v. Norvitff^ 1 Vern., 403; 
JSvelyn v, Evelyn^ 3 Atk,, 762. 


41. If the intestate left neither lineal descendant, 


wi ipre iiifestatp )ia« 
left neiilier lineal des- 


nor parent, nor brother, nor sister, 
Ids property shall be divided 


Cendant, nor purent, 
nor brother, nor sister. 


equally uinong those of his rela- 
tives who are iu the nearest Ue- 


j 


gree of kindred to him. 


lllustration$, 

(a.) A, tlie inteatiite, lias left a grimd father and a 
prandinother, and no otlier relative Htandin^ in the name 
or a nearer decree of kindred to him. They, heinj' in the 
second deforce, will he entitled to the property in ecjiial 
pliares, excluhive of any uncle or aunt of the, inlcBtate, 
uncles and uiiiits being only in tlie lliird degree. 

(h.) Ay the intestate, htis left a great grandfather or 
great graiidniother, and uncles and aunts, and no other 
relative standing in the same or a nearer degree of kin- 
dred to him. All of these being in the third degree, shall 
take equal shares. 

(c.) Ay the intestate, left a great grandfather, an uncle, 
an<l a ne[>hew, hut no relative stmiding in a nearer degree 
of kindred to liim. All of these being in the third degree, 
shall take equal shares. 

(f/ ) Ten children of one brother or sister of the in- 
testate, and one child of aiiotlier brother or sister of the 
intestate, c<mstitute the class of relatives of the nearest 
degree of kindred to Itiui. They shall each take one* 
eleventh of the property. 
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42. Where a distributive share in the property 

a.ildren'. ..Uancr- f 

ii> t>e brutiglii tiltC BllAll bc CUlllllCU by ft cllllu, 

into hatcitpot. (Jesceiulftiit of ft cbiid of 

aucb person, no money or other {iro|)erty which the 

intestate may, during his life, have paid, given, or 

settl(fd to or for the advancement ot the cliild by 

whom or bv whose descemlant the (daim is made, 

^ ' 

sitall he taken into account in estimating such dis* 
trihutive sliare. 

I’hin lia of ICngiiah rule tlmt such rlifldreu afi liavc 

any Ijv oi* who shall have been nilvanfed hy ll»e 

iiitc'iiliite iit hiM lih-tiiiu* hy pecuniary ikoImuih, must hriop the amount 
<»f their mivatitTment info iiotchpot, im mn to make the estate of ail the 
ehthlteli l4» he <»<|Ual as Henri v ii« oun be eslimiileil. 

ion this suhjeet the ( 'oimniH*4ioner« in ilieir Jleport say ; — *‘ We pro- 

to omit the rule ot l’hu;l>sh law. by which, in cases of total inres- 

tney, anythiot; which a ciiihl umy have receivcil from the father in his 

lilelinie hv way of uilvnnceinent, i** tiedueted from his hliure of his tatlier's 

eslute. 'l1iis I iile, t tioiij’h founded upon a <le»ire to ennulize, as far as pos- 

itihle, th«* henefit deiiM-d hv ehihlieii from their fatrier’s prop»*rtv, often 

fails to eU'ect that obj»M’|, and |m«»vi*s pr<»dnelive id coosidcrahle iiu'oii* 

venivnees. It tenils to eneoiirajre nnnute and iliHienlt invest tout ioiiH of 

tiintters of family account, uinl it fietpietilly inleiferes with the maiiace- 

ments of a fatiicr, who has jjiveii prop**rty to n idiild by wav of advance* 

liient and vet has not seen fit to make niiv alteration in his testuuieo- 
» # 

tary ilisposition, and these evils, whiidi are •dlen felt in ICnjLliand, would 
be still more felt ui Indut *’ — (iazrile of Intha, duly Isl. lHt>4, p. 53. 

The Ihi^lish ruU* <»nlv applied in the case t>f intestate falhers— 
Holt V. Fmltrti'k^ *1 I*. Wins., 35t». 

Moneys ndvancetl by a mother were never rtupiired to be brought 
into hotchpot'- //in/. 

'rins section does not apply to Tarsees — I'arsf'i” Stircession Act (XXI 
of I Ml »5), s. 8 Accordin^jly the rule provnieil hv s. 5 tif the Statute of 
Disti ihutiotiif (*i‘i and C’ar. II, c. HM iloes not apply to the !*Hrsee 
community See DhunjiUhai liomanji iiu^rut v. Aurtu/iuj, I. L. U., 
2 liomh , 7d. 


r.AUT VI.* 

OF THE EFFECT OF WAURI.Cr.E AND MARRIAGE SETTLE- 

ME.NT.S ON IMtOl’ERTY. 

43. Tlic huslmiui survivins; liis wife has the 

Uiiriiu of wi.iowor same rights in respect of lier pro- 
•miwWowtwiwvuTcU. perty, if she die intestate, as the 

widow has in respect of her husband’s property, if 
he die intestate. 

Thb iMWMitm dtve* not upply to rar««^s ( Act XXI of 1865, 

* TbU Furl doeii mu apply lu llindiis, etc. (Hindu Act, XXI 

of 1870). With Uic tjtccpliuo of t. 43, it applies to Fsrsees (Act XXI 

oflSeA, i. 8). 
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Sec. 46.] 

^ 44. If a person whose domicile is not in British 
-- . , India m:irries in British India a 

No riplits to pr(»- 
pfTtj not eomprisfil in 
tilt ante-nuptial settle- 
ment, acquired by mar* 
riajte between a (lerson 
duiiiieiied and a person 

: -M -1 


. 1 .. 


person whose doinicib is in Bri- 
tish India, neither |»arty acquires, 
l)y the marriage, any rights in 
resi)ect of any property of the 
other partv not comprised in a 
settlement made previous to juar* 
riage, whitdi he or she woiihl not ac(|uire thereby if 
both tvere domiciled in Britislt India at the tiim? o( 
the marriage. 

It liHH been held, tlint «. 4 of tins Act. wbicli <!cclnrc8 tbiil no perion 
idndl bv mariin^re ai<|uire any intercj^t in the ppi»pcrty ol the peison 
wiioin be or she inanieH, di»ei» nut apply in reupccl ol the moveable pro- 
perty of jiersonw not luivinj; an Indian (buiiieile — MtlUr V. Ailtfunxxlraiof*^ 
(lencral 1. L K, 1 thdc . 412. Hy this n.-etlun, where eillicr ef the 
partiea has an Indian d<»inieile, and the inarriaye takes place in India, 
the Lejrislature has subinitled the njrhtN (»f the parlies bmh aa to nn»ve- 
fililes ami iiiun<»veable*4 t<» the t«*rritoiiul law ol India. Itmt. '* 1 ti tiiut 
extent," says Markiit, J., “the jn» gnitium, or cuuinioii law of nmi«u»*, 
ba-M been set aside or iinxliheil. Fiom this p«»int of view it is en\V to 
see why s. 4 and s. 44 an* kej>t apart. 1 he two seetioiis deal with 
(lilferent subj(*cts. ^I’he loriin'i* ileelares the tjeneral /rx of liniia; 
the second lays down a special rule in a jiarticular fuse." 

45. Tlie proiierty oC a luiiior iiiiiy lio settled in 
„ , r . contemiilatiim of Hiarriaite. pro- 

property in etmtempla- Vlllcd th(* St'ttuMlKMl t OC m»t(Jc hy 

tion ol nmnia^e. the minor with the ap|irol)ation 

of the minor's father, or il he l)e (lead or absent 
from British India, with the approbation of the 
lli*>h Court. 

n 


PART VII.* 

OF WILLS AND CODICILS. 

46. Everv person of sound mind and not i\ miiiorj 
jVr«m, c«!..i.ic of »'i*v disjiose of liis property by; 

making wills. \ 

Evefy perton. — In Enginml, formerly, alien friends, or such as were at 
p«ace wiih England, miglit iiinke wills to disp<tse of their fKirsonal 
estate; but alien enemies, unless they lia*l the King’s license, express or 

• Of Ibi* Fart, m. 445, 4K, and 4» apply to the wills of Iliiiaus Siklrs, 

and Buddhists in the l>*wer Provinees of Beagal, and in lh« towns ol ilsaras 
a&d Bombay, uod«r Act XXI of IVTO. 
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J 

•mjilietl, to rtmum in RnptaiMl, were incnpublc of mnking any tenfamea-^ 
Uirj diipMiitiofi of ibeir property — Williiinii on Executors, 13. Now, bj 
s. a of the Niitiirsli'xntioii Act, 1870. an alien bns p«.wer to take, acquire, 
hold, and 4 liap<»ae of both real and personnl property in the same man- 
ner in all renjKfCta as u natural born liritiali subject. 

Under this sertion it would seem that aliens, whether friends or 
enemies, it not disrpialifted by reason of mental capacity or minority, 
way diiif»ofe<*f f>roperty of every ilescription by will— A/o^or of Lyons v. 
E. /. Co., 1 M(Kire« l\ C., 175. 

In En^rlnnd, tlie fiersonni property of of eh tie xe was forfeited to the 
Crown; Init now f4»ifeiture is abolished by .33 & .34 Viet., c. 23, 
except in ease (»f outlawry. Under tliH sectioii not only ojelodete 
but a convicfe<l « ritniiiui may make a will ; see In the Goods of Bailey, 
91 L. J., Proh., 178. 


Sound mind , — A lunatic, nsiinlly mad, bnt havio}; intervals of reason, 
cannot, tluritt^ the tiiio; of his itixuiiity, make a will (Williamson Exe- 
cutors, IP); hutdiiriii}; the iolcrvals ofreason In' may make a testament 
Appointing exceutoiM ami di.spo».iiio of Iii.s oi.ixh at pleasine — Williams 
on ExeiMilors, *Jl ; ('ariwnghi v. ('nritrrighf, 1 Philliin., ICO; Waring 
y, Wnring, (J Mo«»re'» 1‘. (),, .341 ; Ntchtds v Ihnns, 1 S\v. and Tr., 2.39. 

An idiot, tlml is n had <»r madman from Ids nativity, who never has 
any Im id inteivuls, is incapable of making a will — Williams on 
Executo s, 17. 

If a person impeach the valitlity of a will on nc(Mmnt f»f the .sup- 
posed inoapucity o( mind in tlie testnttn*. it will be inemn!»ent on such 
persitn to eslablisli smdi Ineap.ndtv by the clearest and most satisfac- 
tory proofs. 'I'he Imnlen tif proof n‘sts upon tin* person atteinptiiii; to 
invnhifnto tfhnf on m /a«'e pm ports to he a l(*;ra/ ;n f. S.iiiitr must he 
/rresnined till the cnnltur y l.s n — Gf tfont v. 7h(/m/ix, 2 434 ; 

Smerf. Smre, L. U., .5 U. I)., 84; Hanks v (uHnlfrl/(,u\ L. li., 5 Q. If,, 
litU; Jenkins v. Monts, L. R , 14 Uh. f>. h’74 ; Wi/liam.s on Ex ecu to IS, 
20. Where tlieie is no evi<leiM*e <d insanity at tlie time of exeeu- 
timi, tin* commission <‘f suicide three days after will not invulnl.ito 
the instrument by raising an inference of previous iler:}n;:cmeiit— 
Burrows y. But rows, 1 llaj:p , 109. 

The preslimptitm, however, that every man i.s sane until the con- 
trary is proveil, is not a piesmnpti<*n ot law. bnt n presnmpiion of fact, 
or at the iito|t a inixetl prestimpli^m of hut and fart, — that is, an infer- 
ence to be innile by » Jury fioin the ubsenee of evitleio'e to slow that 
« party d oes tmt enjoy (bat somoluess id mind which exjrerienee prove.s 
to lie thcjjeneral condition of do* Intmnn mind • • • 

a will is set n|i as n valid will, u jmy ouohl not to pronounce it he 
to. unless they are e«mvineed ot the utfii unit ive ~ .VH/foM v. Sadler, 

3 t;. II., X Sv, 9r>. (’avsswKi I., .1., delin‘» ino the judjini'iit ot the 
Court (( ’rcsswfil, \\ illiams, i*r»-wder, and Willes, JJ.); see ('artwrtgkl 
T. Cartwright, I rhiliiiii., 100. 

8« where, after execinint! a will, a testatrix snhsequcntly heenmo 
in*ane, and shortly iH'fore lier death the will was found to he iniitilatcd, 
it was hcUl, that the nuns was upon those who ailejied a revocation 
•liow that, at the time of the inutilatiuu. the testatrix wa.s sane— //urrtj 
T. Bsrrml, I 8w. and Tr,, l%53. 

At to pr**of of lucid intervals Six Jonx XirHoLi. said It is 
•eareely piwsible to W !*>o tlronjily imprcsseil with the ureat dc^rree of 
caution necessary to be obaerTcit in exaiiiininj' the proof of a iiickl 
interral **— HAir# v. Dnwer, \ Philiim., 88. 


In aom# caas«a. where the aei was not only done and coinplete<) by the 
tcaiator biuiseU, hmi the will was ptvptr ami natmat, the Court hua 
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treaty the will at made in a lucid interval; tee Vurtmriekt ▼. Car#. 
wright, 1 Plidliii^ do ; Seinthg v. Forti^am, I Add., 90. 

If a teatator make hit will while not eompof^ and afierwardt recover 
bit undcrttaiKlinjf, the will d<K*i not lliereby <ihuiii any fmee or 
8treii|i:th ; but if he thniihl. iifler Iniviiij; rep[uitied a tuund ttnte «»f miiul, 
refnibli!»h the will, ii would, doubtleat, become a valid will — >YiIliiiiiift 
oil hxtH-'Utort, 2‘29. 

itmx. — A man moviMl by capricious, frivoUms, mean or even bad 
motives, may <]i'4titt;;iiiHh wholly or puriiully hit chihlreti, and leave liit 
j>ro|),*rty to ttrun^ets. lie itiiiy take an unduly hartli view of the 
chunicter nnd conduct of hit children, hut there it u limit beyond which 
It W'dl cease to be a qtiettion t>f bartli uiireatonabie jodg^iiieut, and then 
the repuUion whicit u fuirr-nt exhibits to bit cinh! mutt be bold to prii- 
ceetl IVoui some iiieiital *Ufect -ybiv^A/o« v, Kntghi, h. H., 0 P, and 

1>„ 04. See v, L. 11., 6 1\ !>., 84 ; Jenkint v, Aiorrit, 

L. 11., 14 Cli. D., 074. 

Law. — .Altluoi^h there it no mention in the ancient Hindu 

ol a te-'tiooeiitnry (lisposilioii, yet modern nnthoritiet have 
iieteriuiiUMl tlint u Hindu has testanienlury power which can be exer- 
cised by him jit li^ust within the limits whieli tlte Hindu law pretcrihea 
in the rj»s** of alienation l)v uit'i in^cr riro« — //rer Periab Sahee v. 
Maharajah Uaj^-ndev IVilah Sahrr, 1*2 Mimre’s 1 A., 1. 

A minor, it was he!«l, was incapable of making a will » f W junom/A 
JhiAack V. Hurrosaanilrvf '> Motley’s l)|o., JpH. A inairled woman 
limi power to make a wtll <»f her .v/^ ijnh‘*<s it were iminoveahie 
juoperfy oiveji (<» her by her husbanti — Terncowne Chalterjre v. 

Hath Jitmetjee, d \\\ Jl., 

A<*<‘ordioo tn KxfJartat ion I to (hi« seefiott, in case* where, bv the 
Hindn \\ ilii* Aet, it appli- s, a Hindu murrieil woman will still he incti- 
pahl(“ of inalJii^r a valid testaineiitiiiy disj^o'.itii ti of pioprriy iiihciilt*d 
Irom her httsiauid. Sec llimlu VViJU Act, X\I of I 870, s. .1. 

IJfider Hindu law minoritv lerminated at i he iiye «»f sixteen; but in 
cases to whicit the Himiti Wills Act is ft}»f»lica}>le a ‘ utiiior* ia one 
who shall luit have completed the ajje of tMo|itt*en year#. 

Aa ti> tlte testarntMtlary power of Hindus, nee iiol« t<» i. 3 of tin* 
Hindu Wills Act, • 

It Was not nece*.«nry that the will slmuhl be in wrlnii^'’, but in ease of 
a nuocupuiive will, th*- strictest proof was r«op)ired — Jierr I*erfah Saher 
V. Maharajah liajendfr Prrtab Saher, 12 M«»orc’a I. A, 1. A legta- 
mentary paper did not rerpurc sijL'nature. if nssenteii to by the tegtator 
•—Tat achaiifi Hotte v. ISohrenrhnndrr Mittet\ 3 W. It., 138; Uttdhabai 
V. (runffth Tatya^ I. h. K , 3 llomb , 7. •'"'O, if n paper eontaiiuMl tlio 
testnmetit ary wi-lies r.f the ileeeaspd, its fotm was immaterial - Mayfic'a 
Hindu I.*aw , § 3.77 ; see Mahomed ShumKOol v. Shntnhram^ L. U., 2 
I. A., 7 ; Hurpurshad r, Sheo Dyal, L. K., 3 I. A., 2 


Explanation 1. — A married woman may dispose 
hy will of any property wliieli she could alienate 
bv her own act during her life. 

w* O 

aids explanation is iu aceordaiice with the civil law, aecorcJinif (to 
which a niarrital womnii was eaf»ablc of bequeathing; aa u feme 
2 DUckatoiie'a (^numeuUriea, 
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In Enghodf m eovgrt in general// incapable of making m will, 

ii oot onl^ incapable of dcfiain/r iairdf (being excepted out of ibe 
htaitifa of Willit 34 It 35 J/cn. V'H/. c. 5)^ but alMo she ii incapable 
of mMkitig a teaUmcnt ol cbatt^^lt without the Itcernte of her buitband ; 
and the Htatiite 1 V'ict., c. 2b, hni rna^lc no alteration in the law 
with reapect t<i the tCMl amen tar)' cttpacity of a feme covert — WUliami 
on Kxecutom, .11. A inarri<*<i woman, however, might make a will na to 
proper ij to which ahe ia fniitlrd in autre droit a« executrix (Williams 
on Kxeciitors, 54> ; ami n will made hv (»ucli a woman in pursuance of an 
txreement made helore marrotge or hy virtue of a power, is valid ; see 
Tucker v. Inman^ 4 AI. and fJr., 1077 ; Williams on Kxecutors, 

might dispfise of j)r<*pi*rtT settled to her separate use — Taylor v. 
Meade, 11 Jiir, N. 8,, Mib ; Vrtdr v Jtuhh, L. U , 7 ('hun., 64. So she 
might tlispoHf of her savings out ol alitnoiiy — iMoore v. liarber, 1 1 
Jur , N. H., 

Where a will is that of a inurrled woman disposing of her tepnraie 
prohate is granted in respect of property of which she as a 
married woman couhl and did dispose of—/« the (rood* of Dr j 
L. It., 1 1*. and 1)., 454; Sobie v. Phelpe, L. U., 2 1*. and 1)., 270. 

As by s. 3 and hy s 2 of the Hindu Wills Act, extending this 
aectioii (40) to Hindus, every person may dl^ifeise by will of that which 
he or she mnv ulienate tuter rtrog, n tpicstion inuy arise ns to whether 
a Hindu wiiiow may not dispose hy will of necuiuulations in her own 
hands at her ilenth. The cjue’^tion did arise in the case of Muexumnt 
liuaebutti Korratn v. fehuri Dot Koer, 4 C. L. U., 511 ; (S. (^) 1. H. 
H., 5 (’ah*., 512, hut was lOit derided. 

A Hindu widow is no more disentithMl to make a will disposincr of 
her projM*rly than any other person — Behan Lull Sundyai v. 

Aiohun f/uisota, 2 (\ 1 j. U., 422. 

Explanation 2. — PersonK wlto are deaf, or thunh, 
or blind, are not tlieivby incaparituted for making a 
will if they are able to know what they do by it. 

In KngUnd, one who is deaf and diimh from his nativity, is, in 
presumption of law. an idi»>t, ami therefore incapable of making a wilt ; 
but the presumptit»n may he rehuttcil — Ih the (goode of Otr$ton, 
2 8w. ami ‘IV., 461 ; Williams on Kxecuiors. 18; /« the Oo<Hh of' 
r, 3 Sw. and iV., 431. A blind perfon may make a will — lu the 
f, I Rob., 278. 

The case of a person born <leaf and dumb, or deaf and dumb axd 
blind, is not contemplated by this section. 


ExfttnnntUm 3. — One who is ordinarily ithsane 
may make a will during an interval in which he is 
of sound mind. 

4. — No person can make a will while 
he is in such a state of mind, whether arising from 
drunkenness, or from illness, or from any other 
cause, that he does uot kuow what he is doing. 
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Old age alone doea not deprive a mini of tbe capacity of makinir a 
teataoieiif {Ex parte Cranmer, 12 Vea., 445) ; nor mere incatiaiMtr 
tf» fiiatiiige liia alTiiirs — Sherteoftrl v. SaederJfon, 19 Vea / 2H5. 
Extreme old age, however, tend® to excite the jealouay and vigilance 
of the Court— A'i«/e«ide v. Hartison, 2 Phill., 462, />er 8ii .Iohn 

If no auspicioii of framl exivta, a will conaiatent with provioiia 
aflectioii and declarationa. and Hup{Kirteti by recognitiona an<l circrnn- 
atuncea showing voliti<Mi and enpacity, ia viili<l, though made in 
and thongh the in**tru<*ti<»iia were conveyed through the party bene- 
fited — Hosm V. (*hexler, 1 llagg., 227. 

In Prinxt>p v. Diice S'ymhre, 10 Miwire’H I*. C., 278, Dr. 

: — “ 111 cusea where no iiiaaidty has either e.xiated or been 
to exist, the einpiity into ilie capucity of n te-^tator in extreme old age, 
or enfeebled by long illne.HM, <ir where ileutii i\ fast approaeiting iaaitnply 
whether the mental f.icultiea retain aulhcient strength fully to coiupre- 
Lend the act to be tlone.’’ 

'IV) ronstitute a sound disposing mind, a testator iinist not only be able 
to understainl that he is by his will giving the whole of his property 
to an object of ids regard, but he iniist also have capacity to compre- 
hend the extent of tlic projierty and the nature of the chums of others, 
whom, by his will, he is ♦■xclinling from participation in the property — 
HarwiHid V. linker, 5 Moor<*’s P i) , 2h2 ; Etiri nf S^f ton v. Ifoptrood^ 
I F. ttinl F., 578; Smith v. Irhhitt, L. K., 1 P. and li., 398, 400. See 
Smee v, Smee^ L. U., 5 P. D., 84. 

'I'lic mere facts, that the testator was addicted to ilrinking and had 
an attack of delirium tr^monM a few days before exeiMiting tin* will, are 
inminterial, if lie was able to understHiid it at the time of executing it 
—-JiandUy v. Stacey^ I F. aiul F., 574. 


Uluntrnt'ufus, 

{(!,) A can perceive what is poiujj on in liift iinmedinte 
neiglibourliood, and can iinswcr lurniliar tjneHtioiiH, hut haa 
not a competent undei’.standing an to the nature ol hi» pro- 
perty, or the jicrhoiift wiio are of kiinlred to him, or iii 
whose favour it would he proper that he almuhl * make his 
will. A cannot make a valiil will. 

JSec Harwood v. Baker ^ 3 Aloore's P. C. , 290, 

(b) A executes an inatniment piirjiortin^ to be his will, 
but he does not undeiHtaiid the nature of the instrument 
or the effect of its provip'ions. This instrument is not a 
valid will. 

^ ^ A being verv feeble and debilitated, but capable of 
exercising a juilgmeiit as to the firoper m<Nle of dis- 
posing of his property, makes his will. This is a valid 

will. 

This Act merely define* « will, sec * S. It does not conUin any 
provifions as to the form or iangtuige of a will, or the materials *■ 
which, or ihc uuuer in which, tt may he wriUen. 
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i« not necffiuiry Unit « will should be in form, 

tDe MmUrman r. Muherltfy^ "i ^48, per ISin Jomii Nicmoll ; 

nor do<» the form of the |»*i}»er its title t<» probate, provided it i« 

the iiileniioii of the teatal^ir that it «li<*uld operate uftor his death — 
Jbul^ Glynn %. lander, *2 4.12 ; Wiiliuiiis on Kxecutors, 105. 

'riiua a deed, p<dl, or an imlentuie v. Monk, 1 Ve«. *Seii , 127), 

n deed td'jjift {Tkorold r. Tkondd, 1 I’hill., I), & bond [Mantermon v. 
Aiaberley, 2 lla*^ 2 ., 2.15), marriti^e *»*ttleiio‘iits {Pa*»mure v. Paxsmore, 

1 l*hdl,, per Sia Jona Niciioi.i.), letters { HahhrrJieUi v. lirowniug, 
4 Ves., 2()0«.), drafts on hunkers { lint iholijtnrw v, Henley, 3 Phitl., 
317 ; in the (rnodit of Murjolrn 1 Sw. and I’r., .542;, the asi^i^'iuient «>f 
a bond by endoixenient (MuM^'rare v. Ihorn, '1'. T., 1784, eiteil in 2, 

247 , pi'oiiiisMoy notes ( Suliinr v Goate, cited in 2 ? 247) 

have been held to he testainentarv. WdlianH on I'ixccuiors, lo5, 106. 

* niu«*t he an intention that the particular doi'iiinent should take 
t^fiect as a Will ; us wliere it is refeired to. or treated mh such, and thd 
dociiiiient must of conise he exeeuleil us a will (see Hobet tion V. Snulht 
1a, H., 2 P. und I) , 41) ; and the di'^posit ions must he to lake * fleet 
after the deulli of the pei^on making them — Uttbers^hoin v. I'iurent, 
*2 V**s , 204, 211 ; //I the (loodn of Morgan, L 11., 1 1*. und 1) . 214 ; 
C\rck V ( '<»oAe, lA , 24 1 . 1’he ilisposiinms must also he revecuhlt* — In 
(he Gmtdi* of Hotnneon, L. it , I I*, utid 1)., .184 ; In the (Joodn of Voles, 
L, It., 2 P. and 1) , 102. 

A will, llnuieh f.inindlv exeented ns sueh, will not he valid if tliere 
be n»» animtin teslondi ; as if it were wittteu in jest or without iiii\ inieii- 
tinii of luukinu: iiu operative w ill — .Vo’Ao/As v. ,\o h<d!s, 2 PmlL. 180; 
Willituiis oil Kxeeufors, 107. Au instiuiuent may oj.etatc as u will if 
shown to have he, u wiitten with u leslannuitury inleuin n If ti>ere is 
proof cithei in the paper ils,'H, or fioiii clear evidem e drhotg, that 
tho writer intended to tamvey the hemdiis hv it whnh WouUl he 
convewd if the paper he considered le.staiiientai y ; and 2/o////, that 
death was the event to yi>c it efli*ct, lln-n, wh:ite\er he the form of the 
instrument, it may he admitted to probate — King's Provtor v. Duinea, 
3 • 221 ; see also p. 211. 

u seems to have been eoiisidereil in Knolund, that a joint will 
WHS Mot valid (see per Lord Mansciilp, 1 (’o\vp., 208); hut It is 

in»w settleil tlnit it is not so A joint wdl ib valid so fur ua rejjartls 

the piopeitv of eaeh testator, and will he entitled to piohute on 

his dcuin ( Al the Goods of ‘^trtn'ey, Deane 6; 1 .Inr., N S., 1177), 
unless it is to take effeet t»n the death i>f all tlie joint tc.^itsilors 

(In (hr Goosli of limne, 1 Sw, and 'I'r. 144, in which ease probate 
will be “*» the ileath of all ; sec In the Goods of Lovegruce, 

2 Sw, and ‘I’r,, 45,1. 

Ill the Ust case two sisters executr'd a will to the eflect that the 
anrvtvor should have all that tetuamed of their propertv at the ileath 
«f the fiist deeettseil ; and tliat, at the ileath of the .snrvivtir, it should 
be divideil atuoip^st certain rehilions. The survivor dieil without huTin;» 
r«voW«Hl or altered the wilt, and the (\mrt 
ibo will annexed as her will and testament. 

In In (he (ItMds of Paine, \ Sw. and 'Pr , 144. it was held, that pro- 
I of a j«»inl Will contninino devises niul lejjueies to take eflect after 
decease t»f l>olh tesuiors, could not be gruutetl tluring the lifetime 
of either of them. 

A mutual will is valid — litHkley v. Simmons, 4 Ves , 160, 

A will may also lie comin^jeni, and will, iu jreneral, uke eflect or not 
according aa the tHWltin>^nley dikes or d«ics not imppeu, at if it la to take 
it the testatiir on a particular journey— /a the Good* 
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Porter^ L. R , 2 P. ami D., 22; In the Goode of Rob ineon^ ih.^ 171 ; untl 
eridence of subwquent a<Uiereiice to the will is inadmissible— 

▼. RoberUy 8 Jur , N. S , 220. 

In In the Ooodx of Mmjd, L. R , 6 V. D., 17, a testntor beinp shout 
to travel mnde his will, wliich contained the following \Ti>rtls : On leav- 

ing this 0 tati<»n for T. and M., in rase <»f my death on the way, know all 
men that this is n !nem<»raiidum of iny lust will and testament.'’ It 
was hel<l, tliut the will was not contingent upon his death before arriv* 
in^; at T. or M. 

There scorns to be this distinction in tljo eonsiileration of papers 
whieh are in their terms <lisp(»siti ve, and tliosi* whiel) are of j»n equivo- 
cal chaniefer, that tlie first will he entithnl to piaibate, unless (as in 
the case of y^trhol/.s' v Nuhnll.t, 2 Pldll , ISO) they are proved n<»t t<* 
have Ihmmi written ammo textundt \ whiKt in the latter, the animux must 
he proved hv tlie partv claiinin «4 utuler it— />e;’ iSta U. Jknnck Fust in 
Gnffin v. Fcrrardy 1 Ourt., 100. 

Incorporation of documents. — A will rnav consi^it of several distinct 
papers or ilocuinents written and datoil at dilfeienl times ; see Afurxh v. 
Afarxh^ 1 Sw. and d'r , .O'JS ; Hitkx v. liirkx, 4 S\v. and 'I'r , 2d. So n 
will may refer to some de'-<I «ir «loeument is no j>!irt of, hut may 

he ineoi porated with, it, if the de<*d m otiu*r <loenment he elearly iden- 
tifie<l — (label ^ham v. I’larra/, 2 Ves , 204 ; In the (loadx of Gitf ji U., 
2 P. and 1) , 6. See further as to this subject tlio tiotes to s, 51, injfa» 

Ax to the manner in irhich a irtU may he It inav he written, 

or pjirlly written, in pencil— - /io/emoa v Penuin^lon, d Mooie's 223. 
Where the part of a will wiitten in pencil appears tfi lie dfdih<‘rative 
only, sneli part must lie mnitled fioni tin* pr»d>ate — /« the (ioodx of 
Half L, il,, 2 I*, and I), 25<» ; ami In the GoodM of Adornty , d67. 
And tlie oeiieral presumption ap}»ears to h«*, that wliere aiteiationa 
ai'c imole in jiencil, lli**v arc d'-lileo atix «♦ ; wiifr • in ink. filial and uhso- 
Iijte — Hawkcn w Hawhes, I IIa^*o., d2l; WMliaiils on Fxeeutnrs, 112. 

A will eon tainlii'i hlank spae- M in fh“ hodv of it. is entitled to pro- 
hate — C’orneht/ v. iJihbonXy 1 Knh., 7u.S ; In the (iotnis of huhyyth.^ 
7C9 

I.anounf^e . — It is imrnatei ial in what lam.oiipe n will is wiitten-— 
Wdliains on I’.xeenloi s. 112; see liet/uoldg v. Kartn^ht^ IH Hear., 
417. As to tlie wiualmo of u will, see s. (>1. infray and notes thereto. 

Ahhoii;ih if a paper Im «nperserile d ‘ Heads of a Will,* he , or * Plan 
of a Will,’ the inferenee would he from chis, that it was a paper front 
which it wits intended tliat a more tot mal will should he drawn out. 
Yet in a case where such an instrument was dateil, signed, and < nd<»rseii 
* intended will,* mid aiteratioiis in it nflerwaMls mnde in n formal 
tnantier, and the d»*een«ed declared upon heino taken ill that he had 
written the liinuis of his will and si^fiied it, and that it w nitd ilo very 
well, the pajier was estahlislied ns a will — Hone v. Spear^ 1 Philh, d.'iO ; 
Williams on Exeeuton*, 110, In onler that instrneiioiiH for a will, or 
memoranda, &c., for a will, iiiny he opeintive as a will its* If, it is esseti* 
tiid that the reijuisites as to sijrninj; and attestiii;^ should have been 
complied with, lii sueh eas»‘8, where the character of the paper is on 
the face of it equi vocal, the case is fipen to the ailiiiission of parol 
evidence of the testator's intention as to whether he meant the instru- 
ment as memoranda for a future ilispo»ition or to execute it as a 
final w ill — Williams on Executors, IH ; »ee Alaiheitx v. 

4 Ves., 186 ; 5 Ves., 23, 
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[Part VII. 


47. A fntlier, wlmtever liis age may be, may, by 

will, a)>|>()ii)t a guanlinn or guar- 

ritv. 

In Ki»i»l»n»^ ft p<»w«*r to upfioint piiftnliaisfi of their iiifftnt chihlren 
by will wftn to iiifftotn hy 1’2 (’Mr. II. c. 24, i*. 8. '1 lial |K)wer 

Wfti| however, repenled, thoti;rii not i*ipreM*‘Iy, hy b 24 of the \\ ills 
Aet, 1 V'icl., e. 2(j. Ap to an lofitnl ft|>j»oiiiting a guarilian by deed, 
•ife Morgan v. Hatchell, 19 Henv., H6. 

In Kitijlfliid, ft tentninentiiry pnurdiiin of minor rliililren is entitled 
to ft praiit of tidiiiiniKtrHtion for their use mid heoidif, prcf«*rfthly to ft 
giiftrditin eleetrd by the children — /« the Guodi of Mon ib, 2 bw. uiid 

Where two or more pemonx ore ftp|K>iiited lestmnentiiry mmrdinns, 
the oiliee survives, iillhou{»lt tloMi' me no expreufi wordn u( siirvivoi ship 
in the eliiiise t»f uppoiutmeiit— v, ShafteMl/nry, 2 1*. Wins., 10*2; 
nee noie« to i. 215, tn/ru. 


48. A will or any part of a will, the niakiiij^ of 
W'.il I,y wliicli li!is Ix'Oii causca l.y rraud 

frnod, eoeicioii, or iui- Of COlTfioil, Ol* l)V Sliell impoi*- 

tunitv as takes away the (ree 

w 

agency ol (lie testator, is void. 


lIlHutnitions. 

(a,) 4^^ faUcIv and kiiowiin^ly represents to the testator 

limt the teHiutor’H only child is dtMid, or tiiat he has done 

Home uiulutitnl act, and therehv iiulnees the testator to 

► 

make a will in his (.'I’a) tavour. Such will has been 
obtained i^y IVaud, and is invalid. 

A hy fraud and deception prevails upon tlie testator 
to bequeath a legacy to hiiu. The he(|Ue«t is void. 

(f ) -4, being ti prisoner hy lawful authority, makes liis 
will, Tlje will is not invalid by reason of ll»e imprisun- 
llient. 

(rf. ) A tlnealens to slioot /?, or to burn his house, or to 
cause Idin to be arrestej on a criminal charge, unless be 
makes a beipiest in taivourof C, in c<iiisec|uence, makes 
a U^quest in favour t»f C\ The bequest is void, the luuk- 
ing of it having been caused by coercion, 

A being of sufficient intellect, if undisturbed by 
the in6uei»cf of others, to make a will, yet, being »o much 
under the control of B, that be is nut a free agent, 
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m will dictated bj D. It appears tliat ha would not 
executed the will but for fear of The will is invalid, 

if,) A being in so feeble a state of health as to he un- 
able to resist importunitv, is pressed by B to make a will 
of a certain purf^ort, and does so merely to purchase 
t>eace, and in submission to B. The will is invalid. 

A being in such a state of health ns to be capable 
of exercising his own judgment and volition, B uses urgent 
intercession and [tersuiisinii with him to induce him to 
make a will of a certain purport, in C(»nseqaeiiCG of 

the iiiten^essioii and persuasion, hut. in tlie free exercise 
of Ins judgment and vidition, makes his will in the man- 
in^r recommended hy /i. The will is not rendered invalid 
by the intercession and persuasion ot B, 

(/i.) A, witli a view to (d)taining a legacy from B, pays 
liitii attention and flatters him, and thereby produces in 
him a cajuicious partiality to A. B, in consequence <tf 
such attenti(»n and flattery, makes his will, hy whitdi he 
leaves a legacy to A, d'lie bequest is not rendered in- 
valid hy tl le attention and flattery of A, 

As to a wil! made under coercion, see Hali v, flally L. 11., 1 P. and 
I)., 481. 

Frftiu! and iinpcmition ujxui weakness is siifTieicnt prouini to set 
ii'.ide a will — per Loan llARnwirKii in tinuefi^nrM 2 V\*8, 

Son., 408 ; see AUen v. Mi' i*hrr*ou^ 1 Jl. of L , 207 and 208. 

It' part of Jl will lius betoi oiitained 1)3^ fraud, it seems, only such 
]nirt is void {Allen v, MvPhmdfn, I 11. of L., 191), and prubute may 
be granted of the other part. 

The iiiflaenee to vitiate an act must amount to force an*! coerrion 
destroy ioo free aprency, nod there must be jinaif that the act was 
obtained hy this coercion — WilUttmft \ Gotide, 1 Ilaj;};., flHi. Actual 
violence is not necessary lo coustiiute conreion. Imajtinary teirors 
may be .‘‘Uflicient for that jitirpose — lioyne v. Htmthorouf^h , 6 II. 
L , 2. “If a wife, by fjilselioo<l, raises prejndi<'es in the mind of 
her husband ajjainsf those who would be the natural objects of his 
bounty, and by coutrivaiice keeps htni from intercourse with hit 
relatives to the end, that these impressi^uis, which she knows he hsd 
thus former!, may never be removed, .hucIj eontrivance may be equiva- 
lent to positive fraud, and may render invalid any will executed under 
faUe imprei^siong thus kept alive*’ — ptr Loro Crahwortti, ib, 

'rhe leailinjr case upon undue influence is (hat of Ituguennin v. 
liaMeUtf (14 Ves., 273 ; 2 While and Tudor’s L. C , 547), where r 
<toi)ation was set aside on the ground of s|iiritiial ascendency and 
undue influence obtained by the defendant over I lie mind of tJie plain- 
liff. The mfist recent ca.se on this subject is that of Lyon v. jHome^ 
L, K., 6 luj., 655. As to undue influence dependent on religious feel- 
ings, see Norton v. Rtlly^ 2 kkJcii., 286. 

A will is not void if made under the influence of acts of attention 
and ktmlneaa-^ Bar/ of SefUm v. U<^wood^ I F. and F., 578; 
illuftration (h) to litis section. 
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scamsiox act. 


[Part viit 


49. A will is liable to l)e revoked or altered by 

the maker of it at any time when 
«r iirT I'f is competent to dispose of his 

Tiropertv l)y will. 


rhnwh tt Iiuiu muko bit. tf «taineut and last will irrevocoble in the 

tfiiUN be may revoke it, becniwe ins 

own Hi’t am! devd ifti.i.ot altt-r the jiidffmeiit of law to make that 

irrevtKubb- wlo< b i.* of it** ♦*wii nuiure revocable- 1 i«mr# c<nre, 

#4 (’o,H*i(o) A will M, tlutefbre, Haid to be ambulatory until the 
Ueatb'of tUv testator'- W illiams on Kxenitors, 126. 

Hvfh j.Mol wills aro liable to bf revoked ; see Williams on 
to^^ 10 and I2<i Ibit in certain cases sm b wills will be enforced 
in eijmty, hm roinpneis , we.- Dujour V. Pereira, I Dick., 419; Walpole 
V. httni (iriortL .‘1 Ves , 40*2, 

So m V. A/oie, :i (litl., .VrJ, the testator, who was in ill-health, 

i-d Ion oiiM-o to rc»i(le with him tts lionsekeepor, on the verbal 
re|»reM»Mjtuiien tli o be would leave her certain ])ro|>erfy by bis will, 
which lie aceoHlioely caused to be juepined and executed; but thw 
will be '»ub"»*'( jurut ly re\ok«*d bv a co^lieil. d be C’ourt bebl, that, 
inn-uimdi as tie- mee.'- bad l•een nnlu<*eil to tender valuable serviceM to 
the te-. tafoi on the laOli of tlie r«‘|>re'Hentation made, the testator bad 

no rijido 0* rvvttke tio' ^dt ; see *f<irtlrti w Ai (oie^ , 5 11. D. iHo , 

Hammr v. J 2 C’l. and Jhin., 45. 


PAItT VI 11. 


OK THK i;.\K('l'T10.\ OK UNI'Kn'II.EGF.D WILLS 


50. K vorv testator, not beinij;a soldier employed 
Execution of unpri- ill uii expedition, or enuatjt'tl in 
^ile-edwiib, actuu! waidaiv, or a mariner at 

sea, must (*xecnte liis will according to the follow- 
ing rules : — 


First . — The tc'Stator shall sign or shall affix his 
mark to the will, or it shall he signed hy some other 
person in his presence ami hy his direction. 


words in the Ko^ditib WdU Act, I Viet., 
C, 26, n. 9, «re, "jiliall be nijriieil at the foot or end thereof by the 
testator, or by <*oiue other pei -on in Id# pro!*eiiee and by hi# direction.” 
tinder that section it wa# bold, that a timtk by the te.'ttator tor % 
|iii;iialure, uitboiiob the name did not appear, was putheient (In (Me 
OtHuls of *2 Curt., .125 ; In the OiUMijt of *2 Kob., 1I6); 

and aUboU)jb the te**t«tor wti.> Idnmdf able to write — In the (Joods oj 
“ *it, 3 t'un., 752. S*, where a wmiijj name was addeii after the 
(, but there wu« no doubt a# to the identity of the testator, the 


• nil* Part apphr^ to ihe wiU* »»l Hindus etc., in the l>i>wer l^rovmces al 

tkugal aud th« towui ol Slaiira* ami IKiwtha) tAct XXI oi 1 $ 70 , a 



Sec. 60.] KXXCimON OF TTNPEmLBOED WILLS, 


43 


exe<}Ution wm held pood— /« the OotnU of Clarke, I Sw. und Tr., , 
In the Goode of Doiete^ 2 Sw. and Tr . 593. Um th<? v«lidity of a 
mark U distinctly recognized ; «ee In the Goode of H ynwr, 13 H. U R ^ 
892. Sealing witliout nigiiing is not siiflieiont — Grotieon x. Atkinmn^ 

2 Vet. Sen., 459, />er Loan Haidwickr; Wright v Wokt/out 17 Vi'w., 
459, />er Lobd Elimjii. Sealing not h sipnature — HVip/»}v. Wahfftl i, 
17 Ve*., 459. A will nuiy be sigiu'd under uii ugionued name (/« tht* 
Goode of Ufdding^ 2 lL»n.. 339), or hy a former iiuou\ as in (lio ru«e * f 
women signing the name of a firmer Itusbund (lu the (f\nnfe uf Glov*t, 
11 Jur., 1022), the aignatiire in such eiine In'ing lre»le<l hs h mark. 

The signature, it was liehl in In the Goodx of Wilson, 2 ('urt., S53, 
must be completed, fn that case, the te.Htjir4ir was nnuide t<i complete 
his signature, and prohate was refu‘‘eii ; hut it is suhmitted that, under 
this Act, sm*h uncompleted signature might l)»» troaled as a mark. A 
signing by initials is sulricient — In the Goods of Savory, 15 Jur., 1042 ; 
In the Goods of Jlmds, 1(3 11(31. 

If a will is written on sev»*iul shei't'.i of paper, one signature is 
sulReient — iroMor v. J*ratt, 2 Hrod. and H., (350; see Marsh v. Marsh, 

1 Sw. and 'I’r , 528. 

AVliere the will is on several pieees of paper, it is not necessary 
that they shouhl all be connecletl togoiher. It is snOit'ient that (hey 
slionid be in the same room when tin* exeeuiion took jiluee, and thev 
will lie presumed to have been together, uiih'ss the contrary improved — 
1 Jnrm. on Wills, p, 79. 

Siftnafure hy some other person \u hts presence and hy hts direction . — 
In liombuy it has been held, tlntt the persfui making the 
on the will for the (<‘sfa(or, is not eoinp**(ent us an utte>(ing 
of Its execution — In the Goodi of Vannhhai Siirahji Arahai v. 
Nanahhai, I I Horn. IL (\ K , 87. ** Some other person ” in llie third of 

the rules (o this section, the C<nirt then* ii»ft*rprefed nn meaning “ soim* 
person other than the attesting’ witnesses.*' 

In England, where the words <d (lo* Statute are the same, it woe 
held, that tli<*re is nothing which prevents an aliesimg Witney'S from 
also signing the will for the testator hv hi" direelion — In the dnnls of 
Hatley, 1 Curt., 914. I'ln- jiernon so signing may ilo so in Ins own 
name — In the (toads of (lark, 2 (.'iiit., 329 In South v. lint its, 

1 Hoh,, 2G2, it was hehl, tliai the dirretom of the t*‘Ht)itor aiiimnns to 
uti acknowledgiuenl, and that direction the witnes- att»‘sis., 

In Jenkins v. (Jntsford, 3 Sw. and 'I'r . 93, two cmliciU, wliiidi were 
stamped with the name of the testator by another person in his prescnc,«j 
ami by bis t!irecti<»n, were held t<» he dulv exeenie<l. In that ea‘*e. it 
appeared that it was the habit of th** testator llius to ntiiui]i with Ins 
name all documents re(}uiring his signature. 

Iti all cases in which the will is signed hy another person, thero inn^t 
be some act or word on tiie part of toe tesf itoi to sli'»w (liat t!»e signa- 
ture was made at his request, — He Marshall, 13 L. T., N. 8., 64 1, nil -d 
in Shelford's Heal Property Statutes. 50(3. 

Second . — The signature or mark of the testnt<}r, ^ 
or the signature of the person signins^ for him, 
shall he so placed, that it shall appear that it was 
intended thereby to give effect to the writintr as a 

will. 

ImUmtiom. to gice effect to will. — ’Vim jiroviiionti uf thU rule arc whier 
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th«t the })rttctice 

Uiwler tbi» Knplinh 
whteli wnn <lr»wn •**» 

ttie OtUl <11 (M <7 n... 

f<)ll<»we<l 

«* aittt mrnji i>xrr(itf 


tte to will* that it 

to 


; and that, «« the seetioii 

»« !o IV here wills are to 


S ami •‘ijjiied hj her* 
id* II iiotitrial minute, wliieii 
tin* 

1 ill <’oni}»li»itu-e with the Statute — 


klieet <»f oe<*u(ueit »<> mm ii njuivr n.-^ 

I'lgHttturef of the te**tulor ami of the witnexuen in the onliimrv form; 
and heneath it were the nigiiaturen ol the two afte^itint; wifnesses • 
ami on tlie rij/ht hand *ti(le of the |»a|Kr, in a hiimk npme hetwieii 
the tHljff and the eodied. the si^^riiifnre of the testator wax written at 
ntfht an^fle#! to the <•od^<•il,— >it wax held, that the eodieil wax didj nijrned. 
Where, hnweter, the textntor aiifiieil the first five i*ltvrtH of a wilf hut 
omitted to aitfti the xixth, whieh wii* the hixt. and Ihealiexiino Hifr/eaxea 

aii;iied all the xi\ nheeta, iio|Mirt of tlie will wax adrijifteil to proliate 

Swuedanti v Swrethmd, I.'t W. K. (Hno ), ^>4^ ^ iI(.d in Slieljurd’n ileal 

*» -*.».« Ki'ittitea. 5 * 17 . 

Where the ai and atfe witnesses were 

previoiislv red to the foot 


an 


the at 


, «videm*< 


no 


, at the 


Where a tentfttor read <»ver an attevtwtion-rlanae containino hia 
name wrilfeu hy himaelf in the prenenee of two w»tnexj»ex* who aub- 
acrit>ed their imttiea, and the testator th u, on the o|i}io{iitt* of 

^ -‘-.beneath wliieli lie addeil, “ Aflexialion^ 

hehl. 


in th 


, after 


hit 


l*ri*hate 




t*« 


L U * 


mul l> 

d from pioUate Mr (imnix of Arthur^ 
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wn« continued in three short Hues to the left of it, the Imit two Une« 
being somewhat below the signature, the sentence wst iitciiKiml in the 
probate —iit ihft Oood» of Aiiut%torik, L, R., 2 p. am] D , 151 ; see /* 
the Good* of Kimptou^ 33 L. J,-, Probi, 153 ; 7« the Goode of WoodUe 
ib,, 134 ; In the Good* of Birt^ L. U., 2 P. ami IX, 214, * 

The rule seems to be, that where, from the obvious se<nience, aiol 
sense of the context, it appears to the stiti^fuction of the Court* tlnil 
the signature of the testator really follows the dispositive purl of a 
testaioentury instrument, though it may occupy tt place on the paper 
literally alnive the dispositive parts or part thereof, such testjuuentary 
instiuriieiit will be entitled t<i probate — //< the Giwd* of Kimoton 
3 Sw. aii<l Tr , 427 ; (S. C.) 3:1 I,. J. 1.13. ’ 

Wills have been held duly executed wltere blank spaces were left 
after the concluding words, 'rbu'*, in JJunl\. Hunt, L. U., I p. and 1)., 
209, where a will emleti in the middle <»f the tliitd pavre of n sliect of 
foolscn]> paper, the lower half <»f the pag,. bcioif left blank, and tlui 
attestulion-cluuse and the hioimture.s being wnticn on ttie to[) of the 
fourth page, the will was held to he duly <‘xc«Mited“ In the GihhU of 
Wotton, L. K., 3 1*. and I)., 159; In the GotKin (\f Archer^ L. K., 2 p. 
and J.)., 252 ; see In the Goode of Gore, 3 Chirt., 758. 

It may be a qiie.stion whether the person signing for the testator 
may sign by a mark. The second danse of this section soetus t*) tlraw 
a distinction between the “ signature or mark ot the lestalbr” ami the 
** signature of the person signing ** for tlie testfitor. 

Third. — The will sJiuU he attested hv two or 

» 

more witnesses, each of whom must have seen the 
testator sitrn or afHx his mark to rlie will, or have 
seen some other person siifii the will in the presence 
and l)v the direction of the restator, or have received 
from the testator a personal ackii<»wled;:ment of his 
siifnature or mark, or of the siixnature of siudi 
other person ; and each of lli(‘ witnesses must, si^u 
tlie will in tli(‘ presence of the testat.(n% hut it shall 
not be necessary tliat more than one witness ho 
present at the same time, and no particular form 
of attestation shall be necessary. 

AUextation, — In Fernandez y. Aloe*, I. L. U., 3 Rond),, 3H2, M, Mfi,- 
VII.L and F. I) Mblvii.l, J.T., hchl. th.^t it wi»h y to the vididiry 

of a will that the actual aignuturc, as diHtingnishc<l Iron* a mere murk, 
of At least two witnesses, slomld ftj>pet4r «ni the lace of the will. 
In In the Gmd* oj Wt/nne, 13 H. L. K , 392. which was rpo^ted in 
arguincnr in that I*«sc, i'ofiTirBX, J. said — “ J am ijidmed to thiiik 
that a Hignalure by mark would be a sulfn ieiit sigioiHirc liy u wiliiesi 
even iiniier the Indian Act, as it would uiidt.ubumly be uiuler the Eng* 
lisb Act/’ 

WllITt, J., in tbe cane of Bintonatk Dindn v. Dot/oram Jona, 5 C. L. 
II.. 5t>5 : H. I. L. R , 6 ('ale , 738, again sngg**sUHl a <Ioubt wlielimr 
it was necessary under tlii« section tiiat tbe attesting witnesses thouid 
aifix their aigiiaUirea as distinguished fn>iu their murks. 

Umlcr tbe Wills Act, where the words are ** shall attest, and shall 
aub«crti>«"' it has been held, that a will it auifieiently attested by a luarlt 
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(HftrrtMtm r, Harrimn, ft Ve*., Ift5 ; Adtiy v. Orix^ ft Ve^., 504), although 
ilia wittiaitiiefi can write {in the HoodM of Amixjr, *i Kob., ami 

atthough a wrong aurnarm* ha*( b*'»*n plnr*e<I <»f>j>oaite the niark (in the 
fioodu of Anhmttre, ft </url,, or l>v ioitmlw-'/n the (Joodn of 

Vhriatinn, *X Unh , 110; in the (ioodn of Marttn, 1 Hol» , 712; Agnew’s 
Btaiuta ol Framln, pp.317-ft. < bo* wirnoMH, it wum hri*), cuiuiMt siibHciilje 

the imme <tf MiiotloT, for lie iiiij;ht hu\e iiifule hi^ mark — in thr Cutodt 
of Vope^ 2 Rob , iillti ; nee ul«o in the of liletvitt, K., 5 P. ami 

116; ami in the Oood.% of Shenrn^ hi) L. J., 1’, ami M . 1.5. 

Rut n wiinean uiiabh* to write may have hi« hand guid<*d by another 
|»eriioti, who may be one of the — Uarrtson v. 3 Q. !{., 

1 17 ; In the (itHoU of Frith. 4 .lur , N. S., ; 27 L. #1., l*n>b., 6. 

Ill In (he (roodiof I^wi», 31 L. •!., I'rob.. 15.3, the nameR of two attest- 
ing witimuReR were written by unotlier piTMon wlnlst they held the top of 
the j»eii, and the will wii« held to be iluly uttewted, 

Wliere it wiltiesR merely deKertbeil liim-^elf as “ servant of S ’* without 
writing his numr, it was lield that there was a Rullicient iittestiitioii — 
in the (iiHitU of Sperltmt, 3 Sw. ami 'fi , 272. 

it ia not Rufiieieiit lor an attesting wilm-sH to tra«‘c «>ver a previous 
iigmiture with a tlry pen on the re-exi-eution id* a will. Sm h an aet 
in u mere nek nowledgiiH'ot of tin* *.ignnfure, which is not snllicienl — 
Pluyne v Sertven, I ilob., 772. The witness mu'.t do an art whieh 
ahull l»e appuient <»n the will - ti* . 775. per .Sia II. .Iinn^u Fi st ; m*o 
In the Itotnijt of I'l evuntou^ 2 Koh , .’HI, vrheie a wilioss, who tnerely 
nddi^l on u re-eXerution of the will the word • ilnstol ’ to hei name 
written on the pii*\ious execution, was held not to liuve properly 
attesteil the re ‘exec ill ion. 

I^esence of trxtator — The witnesses must sign tlie will in the p/r- 
ttenee of the tentotor. Tin* wortl*. • in the presenee of the teslat‘»i,‘ it 
has In-en held, cannot ieeci\e a larger interpretatnm than iniK been 

J uit upon tiieiii in the ICn^^tisii ('ourts nr., that the testator must at 
east he ill such a p»»siiion lliut he might hIl^ c .neen the witnesses 
iubt^eribe their names if he had desireil to do so— v. (tobnel., 
3 All. ll. F. U., 32. In i'nhe v 7V»/o", 1 Uub , 775, at llie tune when 
the witnesses attested the w ill, the l^'statrix lay in hcnl with the eiir- 
tttins eloped and her bai'k t<» the nt testing witiii'sse.s, who deposed to 
ber inability to liave turned hers»df so as to liave ilrawn aside the 
eurtaiiis. 'Fhe will was heh! riot to have heeii signed in tlie presence 
liftlie testatrix; see Seu'toH v t larke^ 2 ('iirt., .*t2b. In the ease of 
In the (giHuhof /*»rrcv, I Hob., 27ji, where ilie testatrix was biimi, it 
was held that, even in that ease it must aopeur that the will was ro 
altcRted that the te.statiix if she hud hei eye.sight, eouUl ha\e neeii the 
witiiefiRet mubiienhe. It the testator eouhl not hy any j»oRsihiiitv have 
aeeii the wilnesfieii Rigu, the will is not piopeily ulte»te\l <- /a the 
(ituHis o/ fV/raria, 3 (’urt., 1 1 ft. 

*l*heri» in a piesumpiion. in the absence of evidence to the crmtrarv, 
where the witnesses do not recollect the fads aitemiant oh the 
I, that the will w.»s duly rx«*euted and utiosti.Ml— Hni^oyne v. 
Uob., 5 ; In the (roods of I*uddephtfity L. U., 2 P. and l>., 97 ; 
V. Stimhm, 2 Jur , N. S., ftftt), 

fact that the testator had exjw'rieurc in the execution of wills 
V, Utd»e'rU, 12 I*. <\, 1581 is strxmg evuieuce in favour of 

s of the Statute having been compiled with. 

Th© teRt«l*»r must be cf»nscit»uR when the witnes 5 t^ wgii — Right w. 

% I DougM **<1^1 J Jenner v. Finch, L. U., 5 P. and 1).. 106. 

FereOiml AchnoitledgmrHt ^->U i» not necessary that the testator 
•liottitl lay in expresa terms ' that is my signatarc/ If it clcarij 
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nppears thnt the aijrnntwre was existent on the will when it wn« pro- 
diiceil to the witneswes at the request of the tesUtor that lliev hh^uhl 
subscribe it (Keifrunn v. Keif:wm, S Curt., 611), or that a sinteiueui 
was nmde tt» the witnesses that the doeuineiit was the tesiatoi’s will 
(/« tAe Goodx of Davix^ ;i Ctirt , 748; Itt the (lomh of Axhmtoe^ 
3 Curt., 756) that will be a suflicient ackn«»w'leiliiineiit. 

In Enirland it was consiclereil a sutheient nrknowUHlument if tho 
witnesses were n.sked to si;Ln» by a third party in tlie presonee luul 
with the assent of the testator {Inglesout v. Itif^lexant. L 11. 3 l\ iiml 
I)., 17*2, eitiujj iuni/r/.t v. Jackson^ 6 Xo. Ca>es. Supp, 1); but hero 
the acknowledgment is a ‘ per.siuml acknowledgment.* 

If the testator pnabices a paper, and innk«‘S the witnes.ses understand 
that it is his will, it has beef» hehl. that that is an aeknowleilgment of 
his signature if the Court is satisfied that his signature was on (he will 
when the witnesses at tested it — Mantrhhhoi v. Jinrutfixfi Homonji^ 
I li. K , 1 Ih)iid> , .047. This seem.s to he in cMiifoi mity with the rtde in 
Eng'land ; see Coojicv V. liiukftt, 4 Monro’s 1*. (\, 411t; (tirtilim v. 
Gwilltm, 3 Sw. ainl Tr., 200 ; Smith v. Smith, L. It., 1 T. and D., 143 ; 
and Beckett v llowe, L. 11. , 2 1*. and I)., 1. 


Where a testator admits executioi> of a will before the Registrar, if 
the witnesse.s attesting that admission sign tl.'oir naim^M in the ]>re- 
sence <*f the testator, tiieir att«*stati»»n will be a sullieient conipliatiee 
with the re(juirenient.s of this soetiun, and will r<uneiiy any dele(M> in 
the original attestatn'U of tlie will Hurra Saantlari J)tthoi v, t'hutf 
dvr Hunt BhatUu'horjeu, 6 C. L. K., 303; (S.(’.) I. L. It.. (> (! de , 17 ; 
see also In the Goods of Roy money Dossee, I. L. K., 1 (Jalc., 150. 


'Fhe Court may judge from the cireuinsfancen and from the appenr- 
nnee of the <b»euinent itself whether the name •»! the testator was or 
was n<it upon it at the time of the iitlesfalion — In the fftnx/s of Hurh^ 
role, L. 11.. I P. ami 1)., 375 ; Gu tiinn v. Gtrilltm, 3 Sw, and Tr., gtX^ ; 
(S. C.) 20 L. ♦!., P, and M,, 31 ; .Smith v. Smith, L. U,, 1 P. and J). , 
143 ; Gaze v. Gaze, 3 ('urt, 451. 

Where a testator protlueed a paper so fr)lded that no wrifing on it 
W'ns \isihle, and informed the witnesses that, in r«»n«(f(jiifiice of hin 
wife’s deatli, it was n<*< ess.»ry to inak** a • hunge in hisaflalis, and asked 
tliein to sign tlieir mimes t<» if. wlm'h tlo'v did, and tin* (est.ator did not 
sign in their [uesem*e. i:or did they see ho* signature. l>o«n \%ck 

lield, that there liad heen a suth<'i<*iil aekm»wledgmenl —• V. 
Jiotre, L. P , 2 P. and !>., 1 ; hut see Hudson v. Rurker, I K(*b,, 14; 
Shaw V. Xertlie, 1 Jur., X S , 408, 

Where, h<»wever, there ia no formal atteMf:ition-ehuj«e, and no iifTirmn- 
(ive evidenee llnit, at the time rd tin* attestation, tin* dec<’a*'ed*s imine 
was on the pap<*r, the mere produeiioii of it to wiliiesses. with a re(pii*si 
that they will sign it as a paper, is not suffieient to jostify the Court 
in drawing the inference thnt it was already signtal hy tlie testator — 
J-'ischer v. Popham, C. K., 3 P. and O., 246. 

It is not necessary, when the witiitsscs have seen the signature, 
th'it they should know tlint the document is a will — Keif^win v. 
Keifrwin, 3 Curt., 607 ; Gaze v. Gaze, 3 Curt., 451 ; see Ilott v. George, 

3 Curt., 176. 

An aekn(>wlfdgmcnt after the attestation is insufficient— 7« the GoodM 
of Oldifig, *2 Curt., 865; Cooper v. liochett, 3 Curt., G4H ; (S. C.) 

4 Moore’s P. C., 419; Hindmarsh v. Charlton, 8 11. of L , 160. 

Accortling to f 9 of tlie English Wills Act, Ufmo which this third ride 
also is based, ** the aignature shall be made or ackuowltalged by ibe 
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Mialor In iht <*( two or wore witiie»*ei pr^nt at the same 

tWtte, and iweh witneaiiei »IhiU attent and ihall *ubi»cnb€ the will iii the 
•if tlie teataUir, but no form of atteftation tball be necessary.” 

i in ike preM^nrtt of two witne $»€$. — Tbe signature must be 
or ack now I edged in the presence of two witnesses. 

, The attesting witnesses must nrtually have seen the testator sign or 
alBx bis mark to the will. In Kiigluiul it was held, that where the 
witnesses had seen the testator write what the Court presumed to be 
‘ bit signature, tiiiliotigh they loul not actually seen the signature, the 
\ utt 4 *statiott Was giMid — Smith v. Smith, L. R., 1 1*. and D., 143. In that 
* case the testator concealed the signature with a piece of blotttiug 
|Hip«r. 

A signature hy the t^'Stator after the attestation hv the witnesses is 
not a ctunpli'ou'e with tin* \vi — Jn the (iootU vf Olding, *2 Curt., S65 ; 
Jh tht^ (fOtuU of Iti/f d, .Hi'urt, 117. it hun heeu held in India in 
the folUusriug euses : -In thr mutter ft f tlnrro Suntiuri Duhta, I. L R., 
6 thde., 17; (S, C )ti C L. R,, 303; liuKounth v. Dtu/unim Jomiy 

1. I*. It,, ^ t’uh*., 73n; (>. ( .) <5 (\ C. R., fft’tu ; Fernu ndrz v. AheXj 
1. L, R , 3 ihuul)., 3h'J, iMunKumnt Khnttun Kouer v. Muxsumul Poona 
Kooer, N\ K , lii tin* fust of tlo'se it whs said tluit the 

reijun eimuits <d tin* section wuuUI have been satisfied if llie testatrix 
hull admitted liei* signatuie before a Regi'^trar of AsHurnuces and bail 
been ideiiiitied before iiiin by one of tlie witnesses to tiie signature, 
and botli (be U(‘ci'«(<Hr and (be tdenlifier bail siened tbeir tiaines to tbe 
.See Jh the (ioodx of Uoymnnrn Dvsxcvy 1, C. R,, I C.'ule., 150. 

A will was held to have heen signed before flu* witnesses subscribed, 
althougli the confusrd recollection of ibc wltncs'^cs raised ii douljt— 
Vin^prr V. liovkrU, .3 I 'art , ♦i4.H ; see JirrHchiry v. Still, '1 Rob., 

Wheie n will wiis »iign(‘t| by tlie tc*'t4itor after the witnesses bad 
sulr-'crdu'd, and they sub'-t'ipjeiitly pbnnnl S'-als onposiie to their 
the will WHS liclii luu to lu* pr»»[»viiy uttested — /a the Goods of 
3 Curt,, 117. 

H'lie testrtt«»r may aeknowledge th<* si«j;nature made by another person 
for biiu — //* the Goods of Ur gnu, 1 Curt., 908. 

'^rho Court must be saticiiei) that the iiatncs of the alleged witnesses 
wer»- subsenlted on it (or tin* purpoM* ot utlestiog the lestalor‘« siguatiii e— 
Jh the Goods of WtUon, L K,, 1 I* and D.. 2b9 ; KrkerMlry v. Platt, ib., 
12HI ; see Gn^tk* v, ($n^(hs, L. R., *i 1*. and !>,, 3tX), where one of the 
witnesses »*igu> <1 oiuhchIu* the word ‘executor* aud the other opposite 
ib« word * I 

other person. — The Rmnbay High ('tmrt has held that these 
refer to some ptTsttn other than the at testing witnesses, and 
bare aceoidiugly diM idetl that an attesting witness is not eotii|K*tetit, 
under the fn»t oi dm mies tt» tins section, to sign a will tor the testat<»r 
by h is dirvH'tiou Jh thr (JtuHis of Wtnabhat Sorabji Acabkm ▼. /Vs- 
lua/i Nunubhiti, 11 lt«*m. ll. C. R., 87. 

Where a will is signed Jor the testator, it is adfisabte that the fact 
•boiihl he tnontioued iu th • attestntioii-clause — In the OtnnU of 
5 No. Cas,, til 8, eitcHi in Agnew's ^^tatutc of Frauds, p. 309. 

Hygmirng hy Ike •ei/aeises.— The witHMses must sign in the presence 
of the l*•slal»*r, but ti is not net*«*»aary that they slnmld sign tti the pre- 
f each oiber. This is ii<»w settled Uw lu England ; tee /« the 
^ Wrkkf 1 Jur., N\ fik, 
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Atte*Uiti<m^clnu»e, — Althniijorh no pnrftrtitftr form of 
cUtise i» iiecea-^urjr (Br^an v. 2 Rob., dJ5; in tht U*}otU of 

Rotfmoney Oosgee^ I, L. R., I Oulc., li>0), it is »tUi!inbl<» to aiU 
one, f<»r the absence of it mnkea a difference in the extriiiHtc evidence, 
which would be required to prove tiuti the witnesses liad seen the testa- 
tor execute the will, and that thej signed with the intention of attest- 
ing it at his request and in his presence, ns clear and satisfactory evi- 
dence must bo given on these points — Roberts v. PhiliipSf 4 E. and H., 
457, per Loan CAMpnaLL. 

The following is the usual form of attestation 

“ Sigiietl hy the above A. B. (the testator) in the presence of tit, present 
at the same time, wlm have hereunto sigrictl <iiir names as witnesncs 
thereto in the presence of cite said A. li. (testator) atnl in the pi-esetice 
of each other. 


Names of witnesses | 

See Act XXV of 1838, s. 7. Theobahl, p. 1 19. 

The direolions in this Part of the Act are irnj>eratlvo 
Gabriel, 3 All il. C. K , 32. 


Rnaiag v. 


51. If a testator, in a will or codicil dniv attest- 
^ ed, refers to anv other doetiiiient 

Tncorporalion of papers ^ •• ‘ ^ 

V)y reierenee. actiinll v Written, jis ex ) »resB- 

ing anv part of his inlentions, 

such document shall he coiisidert d as foriring a part 

of tlie will or codicil in which it is referred to. 


Thi.s section applies to II^lldu^, etc, — Act XXI of Im70, h, 2. 

It follows tlie Knj’lisli rule, that a will or co<li('il, duly exeiMited, 
may Ik* luude to take elleet witli reference to another inMtruiiient which 
is then saiil to he iiicoi poniteil with jt, iis wlierc a testator devises uU 
his hiinis whieii weie conveyed to him hy certuin imifiitures ; sec 
Itahn ^hnm v, Vincrnt, 2 \ ew.. 204 ; prr M. K., in Hurtun v. 

Seu'brry, L JC., 1 (’hull. l)iv , 23H. 'I'lie rule of evicleiice on this sulijcct 
is^ that il tliere is in u will a latent anil>ii;uil> , it iiiuv be explained 
by parol evuleiice or by extiinsio tiucuineiits — Biilohv. /Var/ fs, 4 Rligh. , 
N. S., 3o8,yK'r Lord Ruouoham. 

a'be paper intended to be incorporated must be in * xistence 
(('(mnte.iM Ferrarix Lord Hertford, 3 (’iirt., 4b8 ; in the Goitdx of 
Wathinn, I>. K., 1 1*. ainl I)., 19), and it.s iilentity inunt b.' jjroved — Allen 
V. Maddock, 11 Mooic’m P. C., 427 ; see Smnrl v. i'rujeon, (i Ves , fUio. 

AVbere, however, a doeument was not refiTied t.o as then existing, 
tlietuiurt refusetl, in the case of //i the Goods of I)tlboi, L. R., I P. siid 
I)., isy. to allow juirol evidence to show that the dficiiiucnt wo# writtea 
before the will was signed. 

Statement**, however, of a tettntrix, whether made before or after the 
execution of the will, are admissible to show what papers constitute 
the mxW^Gonld V. taken, L R , (i P. Div., 1 ; Sugden v. St. Leonardn, 
L. R., 1 P. Div , 154. 

The Court lias aliowetl the will of another person {In the Goode of 
Darby, lO.Jur., 104), the revoke<l will of uiiothor person {In the Goitds 
of the Covutene of J }ur ham, S Cart., bl), mleeii {In the Goods of Uickenn, 
3 Curt,, 00}, a Ibtl «»f plate written on the aaiiie sheet aa the will {In the 
Goods of .(4sA, 2 Jur., N. 8., 520), tu be incorporated. See Agnew'a 
Statute of FmmU, p. 340. 

Where the deceased executed a will in luaia, which he deposited iti a 
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bunk tbere, tnA »ttbtec|ue«Uy In KitsUnd ft codicil wbich 

Uic following of wliich will 1 along with the codicil 

tliftrwto, ciccotc ft Citpj aitd hom<»h^ftte ftiid confirm the same iii all 
l^ftriictilara, except ao far an altered or revoked hy thia codicil ; ^ ai»d 
at the time <»f the execution of the c«rtlicil the deceaaed produced a 

D Msr which he informi^^l the witiie»>ei» wan a copy of his will, it was 
<1 that the c<»py pr<Kluc*nl was incorpoiated in the cotlkiil — Jn the 
OmnU of Aletrer^ L. 11., ‘i 1*. and iJi, 91, 

If a teatator describes a dee<i in his will, and tlien proceeds to ‘ ratify 
ftml confirm ' it, the dt'cd will iiicorporaled — Sheldon v. Sheldotiy J 
Hoh., HI* ; Ih the (toode vj JlurrtSy L. K., 2 P. and D , 83. 


Where the terms t)f referenec in a will are not suflSciently precise, 
laind evidence ts a^lmissihle to identify the paper referred to. I'hus, 
to Alleu V. Altiddm'k, II Moore’s P.C., 427, an uinittested will was held to 
be iiicorpoiateil ina duly executed t’Oilicil, which was headed — ** Tiiis is 
a codicil to my Inst will and leHtuinent,*' no other will having been 
found, ^rhrtyum t, however, will not extend tlie principle of incorpora- 
tion us lanl down hy the l*rivv ('ouncil in Allen v. Maddork^ 11 Moore’s 
F. 427 ; In the (JoiMU of O'rctteeM^ 1 Sw. and Tr.,2.'>0. 


Wheie fhei<lentifr of the pufHT cannot be disputed, and the will refers 
to it as in existence, it will he presnined tlait the paper was in t*xislence 
at the time of the execution td the will — Jn the Goods of Ash^ 2 Jur., 

N. a, 


A testatrix, hy her will, reipiestei! her trinicets to b<* dividetl ** ns I 
shall dire4rt in n stinitl ineinomndiitn.” On her deutli. the will and two 
co<lictla, nnd a pnf>er heudod Memorandiim of tniikeis referred to 
in my will ” wcie found folded toj»ether in ii iocke»l portfolio. ’J’liere 
was no evidence to show that liie ineinoi'inniiiin was in exi*4tenee at the 
lime it wav executed, hut there wii** evidence from whndi it inioiit be 
iiderretl timl it was in existence before the ilate of the last codiei), but 
that cmlii'il did not refer to it. Sir (^ (’Ri.j-swru. held, that tin* re- 
execution of the will hy the last co^bcil could not make tinit a part of the 
will, which was no pari <»f it hefore—/ri the Gotnlnof Mathms, 3Sw. and 
'IV., I0(). In In the GihhIm of Lady Truro, L. K.. 1 1* and I) ,201, where 
the authorities on this tjnestion were discus»e<l, Loan Pkkzanck said, 
p. 204 If the proposition laid down hy the li^aiiied dudge in In the 
(Hoode of Afatkias is a v'eiieiul one, that decision cannot be supporteil. 
1 think that the pr4ipnsitioii is nut a general mie, hut must be read in 
rcfarence to the case towliirh it relers and he laid down, that wliere 
the will, if rend us speaking ul the date of tlie codicil, cmituins language 
which wuiihl o|ierale as nii iiicorp<triition of u iliKMiineiit. such (hkciiuieut 
is entiiltMl to probate by force of the ctnlicil although nut in existence 
until after the execution of the will. 

It aeettw ft dticuinent containing the worils “ This is a third ciulicil to 
my will ii not ii»corp<»rate«l in a ctMiicil of a subsetpient <late by the 
wonia ** 'rhU is a fourth cvnlicil to iny will .SfoiAt/ v. f^imrAox, L. It., 

6 F. ftiul 9. 

At while a married woman, made a will, which was invalid. After- 
wurdi when a widow, she cxectit«*<l a diH*uiiient l^eoinuing with the 
woihU ^ *rhi« is ft ctKlicil to the last will and testament of me.” The 
mniteil was written on the same (ntper aa the will, and it was pn»ved that 
•he lefi no other will. It was held that the wiil was incorporate*! in 
Um c«»dici), mihI Udh dt>cumeiits were udoutted to probate — Jm Ike 
“ of HemiJkcotet, I*. H., fi F. and IX, SO. 

In im ike O^s of PtitktlL U 3 P. and D., 1S8, probate waft 
Ilf two instrument** calleit res}>ective}y the ^ last win and teatft- 
Uie iftleir will not caulauiiug a revoftfttory clauae. 



Sec. 52.] 


PRIVILBOED WILLS. 


51 


See netee to t. 46, eele, p. SS, as to form of will. 

A codicil which refers to a wilt of a particular date, and does not 
refer to a suWquent codicil, does not operate as a republieniittti of 
that subsequent codicil /on v. Newhery^ L. IC, I Chan. Div., ^34, 
dissenting from Gordon v. Lord 5 Sim., *274. 

It does not follow that because papers are incorporated in the will, 
they must be included in the probate — Sheithu v. Hkeldon^ It Mmtre's 
P.C., 4*27 ; (S. C.), 1 K<*b., 81, Thus, where the d<K‘iiment referrtnl to 
was a tleed in the hands of trustees, who refuseil fiv protiiice it. probate 
was graiiteil of the will alone — In ike Goode of Stitikorp^ L. H., I P. 
and D., 106. 

Where two diH'uinents are referretl to. hut onlv one is edect 

will be giren to that— v. Sitdo/ph^ 11 (J 11., N. S., 341. 

A testator cannot directly or indi»et*tlv reserve a power to himself 
in a will tiuly execu(e<l to dispose of |>roperty by a KiihsiMpient niiat- 
tested instrument — /y(i/;er/*’Aow v. I’lMrcH/, U Ves., *204 Where, how- 
ever, a disposition <»f property is cotnplrte, the ^ritl will be efTeclual, 
altiumgh it may be necessary ilmt the testator, by some futuie aet, should 
have to tlistinjruisb the legatee — Siuhhn v. Sor^oiiy M. and (',307. 
Tliere the devise was to “ the persiiiiH who sliall be in eopartnemhip 
with me at the time of my decease, or to wltoiu 1 sliall have disposed 
of my business,*’ 

W^here a will and codicil have been in existence, and tiio will has been 
rcvoketl, probate of the codicil will n<»t be graiil^-d, unless the (’ourt Ikj 
fliiti.sfied that it was intemlcHl to <»perale se[>ai»itely - In the Good* of 
GreiCy L. K., 1 P. ami !>., 7*2; see In the UotoU of Sutfogr^ L. U., 2 P, 
aJid D , 78. 


PART IX.^ 


OF PIUVILKGKO WILLS. 


52. Any soldier h(dn<j^ employed in an expedition, 
r» 1 Ml cr enjiraixe^d in netiial warfare, or 

1 nvilegcd will. ^ ‘ i ’ 

any mariner heintr at sea, may, 
if lie lias completed the aj^e of eighteen years, dis- 
pose of his )H'operty hy a will imide as is ineritiori- 
ed in the fi(tv-third section. Sucli wdlls are culled 
privileged wdlls. 

Illustrations. 


(a.) Af the surgeon of a regiment, is actually em- 
ployed in an expedition. He is u soldier iictiiully em- 
ployed in an expetiiiion, and cun make a privileged will. 

(6.) A is at sea in a merchiint ship, of which he is the 
purser. He is u mariner^ aud being at sea^ can make a 
privileged will. 

In tke Goods of Hopes, 2 Curt., 338. 

(c.) A , ik soldier serving in the field against insur- 
gents, is a sohlier engaged in actual warfare, and as such 
can make a privileged will. 


* This r«rt does not apply to Htiidiii, etc. (Act XXI of 1 870, •. 
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(i/,) A, a mariner of a ship in the course of a voyage, 
is temporarily on shore while she is lying in harbour. He 
iSf in the sense of the worrit used in this clause^ a maritier 
at sea^ and can make a privileged will. 


Jn ike Goods of Parker, ‘i Sw. and Tr., 375. 


.) an admiral who commands a naval force, hiit 
who lives on whore, and only occasionally goes on hoard 
his ship, is not considered as at sea, and cannot make a 
privileged will. 

>, Ear I of, V. Lord Hugh Seymour, cited in 2 Curt, 338: 3 

Curt., 530. 

(/*. ) Af a mariner serving on a military expedition, hut, 
not being at sea, is considered as a soldier, and can make 
a privileged will. 


This »»CH*ii<«fi i« hn««*<l upon s. )] of the Kiijrlish Wills A t, which 
enacts, that “ any hemo in ni'tual inililury scrxicc, or any inuri- 

lier or sctiinati licinj; at m'u, inuy diHpo^e cf hi*» personal estate us he 
tJ>i;(ht have done before the iiial.tiio of the Aet/' — that is, wiihont the 
formalities re<piired hy llie A<*t. Tlie term ‘ soldier ’ was held to include 
persons in tin* military service tif tlie Hast India Company — Jn the 
of IhtnaUUon, *1 (Uirt , 3 


Sttldters* lUW/#. — 'I'lie privilejfi, eoiiferre<l hy tills section is confined 
to thos« who are actually en;i;ai;eil on an expf*diiion, or upon iictii d 
warfare. Aecordinulv, an intotmal will id’ a 'Soldier, niinie while living in 
ban leks either in HoLdaod ( Druinmomt v. Punxh, .3 (hu t., 5'J'J), or iri the 
Colonies, cannot be admitted to probate — White v. Hrpton, 3 Curt., 818. 


So nn informal will ma<le at Itanoalore bv u soldier in command of 
iho Mysore division of the army statmnetl tliere, and who died whilst 
on a lour t»f inspection (»f tin* troops, was held not to be privileged — 
Jn the (Joodit if Hill, I Rob., ‘JXfi. Rrobate was ridusetl in the case of 
a will <*f a soldier onleiexl to join an expedition on active service, but 
wln» dicil bebu'c he comincnc**fl to march — Jiowles v. Jackson^ 
I Kce, and Ad , 204, eit»Mi in Aj^new’s Statute of Frauds, 416. But 
where an otlicer was <m his xvuy fioin one regiment to another, 
both regiments hein*; ut (he time on actual service, his will was hehi to 
ho privdegx'xl ~ Jlrrbert v. Herbert . 2 Jur., N S. 24. 

In Jn the (J(hhU of Tu'eedale, Ij. U., 3 P. and D., 204, where the will 
of the testator was sitined wlob* he was employeti as a soldier on actual 
tnilitary service, it was held, tiiat iiiateriui alterations, altout the making 
of which no inrorniation could he obtniticd, were to be prt‘sumed to have 
been made dining the contimiunce of such service, auii the alterations 
were includetl in the prid>ate. 


U was hehl that the will of a soldier made tinder §. II of the Wills 
Act remains ojHTaiive unless expressly revoked, although the maker of 
the will remains in F.ngUnvl several years after the date of tlie will- 
ill ik* GmHis of Ltt Me, 17 Jur., 216, 

A minor is not com|K>tent, under this section, to make an unprivileged 
will. It i* otherwise lit case <d” mituirs subject to the Wills Act— /« 
Me Goods of Fartfukar, 4 No. Cos., 65), cited in Ague w's Statute of 
Frauds, 417. 
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Antf Mariner, t^rm * manner or fieaman* includes the wimie 
nnval prof<t*#ision — Ennton, Earl of^ v. Lord Hugh Seymour^ cited tii 
2 Curt., 338, per Sir \Vm. Wynne It has hceu applied to the puraer of 
a man-of-war {In the Goode of Hayee, 2 Curt., 338), to a unrjrwoi in 
the navy {In the Goods of ^ntnderx, L. K., 1 P mid I). t(*), hihI to 
aeanien in tlie merchant nary {/n the Goods oj Miliegan, 2 Itol) , t08; 
In the Goode of Parker, 2 Sw. and Tr., 375j. See Agnew’s Statute^ot 
Fraud?, p. 418. 

Being at Sea. — A will made on shore by the coinmaiuler-in-chief of 
the Naval Force at dainiiicn, who had an oincial rrsiilence on shore, wai 
held not to be privileged -- F?/'* /on, Earl of v. lAird Hugh Seynwur, 
cited in 3 Curt., 530; ‘ithirt., 338. S<* probate of an iiiforinul will in ide 
by a aailor on the <lay he shirtped while hi» vessel was still in a llritish 
p(*rt, was refu.se<l probate — Jn the Goode of (\frhy, 18 Jur., 634. 

In In the Goode of Lay, 2 ('urt.. 375, the will of a seainnn, who went 
on .shore, hi.s sliip being on an e.xpedition, and there tlied by an ne<'i- 
dent, and who made the will iinuiediately after the neeideiit, was allowed 
to pass as that of a se.Mtnnn ‘ at sea * 'Phat ea.se was distinguished 
from that of Eueton, Karl of, V. Lord Hugh Seymour, on the ground 
that the in the latter case was living on shore and only 

occasionally wet»t on hoard. 

A codicil aigne«l, but not attested, on boartl a Queen's ship in a 
rirer, hv the coininiinder-in-chief aetuuHy engaged in a naval operation, 
was admitted t(» pr(»bate — 7/i the (Lnole of .insten, 2Koh., 611. In 
this ca.se the codicil ineoi porated a co<licil sigrn*d by the testator i»n 
shore, but not attested. And a will made by a seaman on board a inan- 
of-w/ir [jernninenllv statione<l in Portsmouth Hnrhiuir, was held to bo 
privileged - Jn the Go<tde of Me Murdo, L. U., ) P, ami 1>,, 540. 

An informal will of an invalided surgeon, written on board ship while 
on his wav lioine, was admittetl to probate — 7/i the Goode of Sautulere, 
L. K., 1 P. and 1),, 16. 

A tcstainentury paper left by a mniiner, who <lied on shore, headed 
“ Insti nctloiis to be f«*!h*w»'d, if I tlie at sea r)r abroail. ” was refused 
pr<d)atc <»n ll<e grouml that it was n conditional will- Liudeoy v, 
Lindeoy, L U., 2 P. and 1)., 450. As to cojidiiionul wdls, see notes t« 
e. 46, supra, p. 38, 

A letter wiiiten hv a seaman in the merchant service in tlte Margate 
Hoads, unallested and containinir <iispositive words, was admitted to 
probate — Jn the Gottds of Milligan, 2 Koh., 108. a letter by a 

master of a shif* on his arrival at a f»ort. in the course of a voyage 
{In the Giwde of Parker, 2 Sw. ami Tr , 375y, has been admitled to 
probate. 

As to tbe wills of mariners and seamen in the Uoyal Navy, see 28 ami 
29 V'ict,, c. 72 ; and as to wills ofiiiercbmit seamen, see 17 and 18 Viet,, 
c. 104, 8. 200. 

53. Privileged wills may be in writing, or may 
ai t,* A be inatle bv wortl of mouth. I'lio 

Mode of making, and . * r i 

rules for executing, pri- CXeCUtlon of tlieUI Shall Ikj gO- 

viieged Willi. vemed by the following rules: — 

First . — Tlie will mav be written whollv bv the 
testator with his own band. In such case it need 
not be signed, nor attested. 
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Second. — It may be written wholly or in part by 
mother person, and ‘ sijrned by tlie testator. In 
Hicli case it need not l>e attested. 

Third. — If tlie instrument purporting to be a 
wrill is written wliolly or in part by another person, 
and is not signed by tin* testator, it shall be consi- 
dered to be his will if’ it be shown that it was 
W’ritten by the testator’s directions, or that he re- 
cognized it as his will. If it appear on the face of 
the instrument, that the execution of it in the man- 
ner intended by him was not completed, the instru- 
ment shall not, hv reastm of that cir<!Uin.stance, he 
invalid, provideil that his non-execution of it can 

be reasonalilv ascribed to some canse other than 

*■ 

the ulmndonimmt of tlie testamentary intentions 
expressed in the instrument. 

Fourth. — If the sohlier or mariner shall have 
written instructions for the preparation of his will, 
but shall have <lied Indore it conid he pi'epaivd and 
executed, such instructions shall he considered to 
constitute his will. 

Fifth . — If the soldier or mariner shall, in the pre- 
sence of two witness(»s, have given veriml instruc- 
tions for the preparation of his will, and they shall 
have lieen retluced into writing in his lifetime, hut 
lie shall have dieii before the instrument could he 
prepared and executed, such instructions shall lie 
considered to constitute his will, although they 
may not have lK»en reduced into writing in his pre- 
sence, nor read over to him. 

Sixth . — Such soldier or mariner as aforesaid may 
make a will by word of mouth bv declarinc: his 
intentions befoi'e two witnesses present at the same 
time. 

Tb« Slatut® of Frniitli* ihw in the cete of « 

iittXietipetiYe will nr wtU hy uf luuuiii it wsin aliH> neoeiseery 

liDiltfr Oi»t Stiitutr, tbiit the tr4iti»l4»r AhnuUl have upon the wit- 

titm m lo beer wittie«» thet the wmtb 9{mken were hb will, that there 
tthottid have beeu what wei emUeU the ragutio UsUum. 
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The fnctiim of a nuncupative will requires to be pn>ved by evidence 
more strict >tnd stringent tlian that of u written one in every Miiij^le 
part iculur ( Lemoriti V. 1 Add., 389; WilliaiMH on l>iXecutt»rs, 

123) ; and the testamentary capacity of the deceased, and the aaimas 
teatundi at the time of the alleged nuncii(>Htion, nnist appear'in the case 
ofn nuncupative will by the clearest and most indisputable Unttiuiony^ 
Ibid. 

A nuncupative lestainent may be made not only by the proper 
motion of the testator but uIno at the interroontion of auolher- 
Ft. I, s. 12, pi. 6 ; Williams on Executors, 

Seve7ith, — A will made by word of inoutli shall 
he null at the expiration of one inoiitli alter the 
testator shall have ceased to be entitled to make a 
privileged will. 


PART X. 

OF THE ATTESTATION, UEVOCATION, ALTEUATION, AND 

REVIVAL OF WILLS. 

54. A will shall not he considered as insuffi- 

citMilIy attested by reason of any 
benefit tbereliv given, either by wuy 
of lietpiest or liy way of appointment, 
to any person attesting it, or to his or lier wife or 
husl)and : but tlie l)e(jin‘st or appointment shall he 
void so far as <;(>ncerns the per.son so attesting, or 
the wife or husliand of sueh person, or ^ny person \ 
claiming under either of them. 

jExplanatioti , — A legatee under a will d(H\s not 
lose his legacy hv attesting a codicil which cou- 
inns the will. 

a iiis section bfieed ufKin 8. 15 of the \\ ills Act, 1 \ ict , c. 26. S(*c 
JBurton V. iVcicZ/cry, L. It , 1 i'hun. l)iv , *i.’14 II d«'c»» not aj^pl)' to 
lliiiduM, etc.— -Act XXI of 1870 Accoidn»j:ly, u legatee under a »dl j 
of ft Hindu, or other J^er^on whom the Hindu \\ ill* Act ujipliciii, will . 
not lo«e hio leiracv lo atte-Mtinir the will. 

Each witnc88 atte!<t8 only tlie inHtniiiient to which he putt hif* iiftinc — 
v. 'Irmjtesi, 2 K. amt J., 642 ; 7 H M. <L, 470. Ac- 

et>rdinjfly a lM*(|ue8t «d’ a lc;iacv i» not void liecuunc the legatee 
codicil w hich give* him nothing — ifuntey v. tVwrwcy, 3 Drew , 2 
lSt» a rc«id(jftry legatee of ft ^haie of a rewitlue <ioe« not lo8c h»8 title by 
a c<Klictl, which, by revoking legitcie*, imlireetly bcncfilJ* him 

increasing the residue— iAiW »ec (jla*kin v. Hoger$ Ij. U., 2 Eq., 
I'he Ufte of the wor<l ‘ i hereby,’ wluch <K*cur« not only in ihb, but m 
the Will* Act, «utlicieiicly indhaites that it i* only « betiehi given by the 
particular in#‘truiuem attetite«l, whicli ii avowit^—C* V- 
9 l>r«w., 209, per IkKBuaEfLaT, V.C. 
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A gifk to on« witnewi w not remlcriHl iralwl, becftiue without him 
fltere wiw the full tiumWr of witiiwiMes r<*quire<l by }aw-'/)of t. MHU^ 
) Moo, Sc lt.» tlHH. 'riiu«, ill v. iiottlund^ 11 Hare, 157, WtxiD, 

V.C., bcbl, that where the raecution of m will was atte^teil by two 
lUttrkMii**ii, aitil sijiiOHl also by iwo other peraoiis ten witnessei, tlmt the 
aigimture of the two latter must be tleewed to have been atlixed in 
MCteatatfon of the will and not merely m verifying the atteatntiou 
of the miirkmneri, and that n Ivf/ury to the wife ol one of them fulled. 
In Jiandjit'l/i r. HawiJieU, 8 H. of L., 225, however, where a will pro- 
perly ai^'iieit ami attested was written on the first three putres <»f a elieet 
of paper, and there were writ Jen on the lop i»f the fourth page thene words 
— This last will and teMtatnent waa writien iiAtir pre»eiice and in the 
presence of eiieli hy liirii,” wliieh were aioiied hy the witnesses who hud 
atreinly uttesteil, and by (i. Ji., who was ii tleviaee under the will, it was 
held, that this wtis nut stndi an attestution of the will us to ileprive 
O. Ii of hec letfuey. So, in another <*ase, the Court allowed evidence 
to be tliveii to sliow that the signature of a pet son who signed alter 
two persons in w)n»se preseiiee the will was executed, did not sloii 
in order to attest the testator’s signature. In the Good* of Sharnuiu^ 
is, U., 1 P uud i)., (id I . 

If the (hnirt is satisfied that a witness signed with intent to attest, 
thnt will he siilli<Meiit to make him an attesting witnes.s, although he 
signed also in the character of execut<‘r — Gtijffithfi v. Gnjfithu^ lu. 11, 
2 P. and I) , 30U. 

A betjuest to a trustee, uot for his personal beindtt, is not invididnted 
by the tact <»r the will having been attesteii by his wile — Cresswell v. 
/, L. U , t> Cl)., bib 

In the case of Auder*OH v. Auder*on^ L. U., Ill Kq , .‘181, the testatrix 
gave a shate of het residuary estate to 7^, and one of tiie attesting 
witnesses was 11* wife ; uinl substMpiently, liy a coiiieil, whicli was 
attested by other witnesses, she coidinned her will except in eertain 
partieulars iiientioiieil It was held, that the duly attested eodieil had 
the eflect of retuiblishing and iiu'orpot itting the will s(» as to remler 
the gift to Ii vlfid, uotw'itin>landing the ullesLution of the will by Ii*s 
wife. 

TJder ibc Knglisb Wills Act, s. 15, it has been held, that the marriage, 
after attestution of a will, of the tlevisee t(> the atte.'^ling witness does 
not ufieel the varnlity of the devise 4ir becpiest (I'horfw v. liestwick^ 
is U., 6 Q. 15. 1).. 511 1 ; and doubtless it would be so held under this 
Act. 

Ill loMwg Y. Drtnes, 2 I>r. atul Sm , 107, where there was a gift to a 
class IIS joint tenants, one of wli««m attA*sted the will, it was held, that 
tbo gift to the witness tlmugh forleited was not uudis|»o»ed of, but 
aurvivetl to the other j<»iut tenants. 

The explanation to this section foll(»ws the law as laid down tu 
V. C7»raey. 5 Drew., 208; and Temjte»t v. 


66. No person, by 

Wtfnett not disqiialibed by 
temal or by bting executor. 


rejisoa of interest in, or of 
bis Wing an e.\ecutor of, a 
will, is disqualiBeil as a wit* 
to prove tbe executioa 
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r 

of the will or to prove the validity or invalidity 
thereof. 


8?e \\ ills Act, 1 Viet., e. 2f», w. !6 and 17. Tliia section applies lo 
the wills of Hindus, etc. (Act XXI of 1870, s. 2 


56. Every will shall be revoked by tlie iimrrincfe 
„ , of tbe maker, except a will made 

testator's luarria^^^e, CXCrclSC of a pOWCr o( ap- 

poiiitiuent, wlieii the [>roperiv 
over which the power of appointment is e.xercised, 
would not, in default of siicli a|)pointment, pass to 
his or her executor, or administrator, or to the person 
entitled in case of intestacy. 


Exj^laJiation. — Where a man is invested with 

, power to determine the disposi- 

1 ower of af»pointnicnt .. / i • i i • 

defined. t*on ot property of winch he is 

not the owner, he is said to Inivt^ 

power to appoint sueli property. 


This section closely folio ws tljo wording: of s 18 of the Will- Act, 
1 Vict., c. 2d. It il<M*- not apply to llmduH, eto. — Act XXI of Ih 70. 
liy ft. H of thru Act, iujirn;»^o* does not revoke a uill or codicil to which 
that Act applies. 

Formerly, in Kn^jhind, the morhaoe of a testator did not rt’voke his 
will; hilt, under ('♦*rt:iin ci i ruinslainM*s, t liere wra*! an iinpiied revocaf n»n 
by mariijioe and the hirili of i-sue Section 18 of the \\'ill» Act, how- 
ev(*i. enacted that every will should be absolutely revoked by tlie 
inarria^re alone of the te-luior. 

W iiere tl.e niftrriaj.'e is voiil, there is no revoeation. 'I'lius, where a 
testator. sui»jc<*t to the law <tf ICni'laod, mairii'd his d**couse<l 
sister, it wag held the will was not revoked — A/cffe v. 1 Sw. and 

Tr., 416. 

'riic will of a Jew made Hubseijnently to his first rnurriittfe, but fire- 
viou.slv t4» a secmifl marria; 5 e, in the lifetime of his fir.st wife, was held 
under this section to have been revokeii by tlie second riitiiriaj'e — 
Oabriel v. Monhikat, 1. Ij. It., 1 Calc., 148. 'hhe second iiiAi ria;^e in this 
Cu«e was admittedly lawful. 

Tl»e reason for the exception in tins seetion appears to be, that the 
revoration by iiiiirriaee of a will made in exetcise of a |H»wer of 
appointment would not operate to iln* benefit of tli<» family of the testnUir, 
but to the benefit of those wrho would be enlith*<i in default of ap[K>iiJt« 
inent. See In the Go(hU of Fttzroy, I Sw. and Tr,, 13.‘J. 

Keen wher^, iit the event of certain continpencies liappeninp, the pro* 
j>eriy appoinU'd would not, in default of ai jjiointmeni, pass to the 
persims who would have taken in the case of intestacy, a will made in 
exercise of a power of oppoiritment is not revoked by a suhse<|iient 
roarria|ife — /m the Goof/s of Fenwteky L. U., 1 P. and !>., 519. In tJiat 
cage, the persons who would have taken would have done so, not as ujion 
an iiiteatacy under tbe Statute of Distrihutiona, hut tiiwJer a settle- 
ment. Where, however, under a eetUeinent, freehold estates in default 
of appointuieut would hare passed to the heir of the testatrix, it was 

8 
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lieUl that th© will wiw reroked — Vaughan t. Varulerttegen^ 2 Drew., 
165, fee |)« 166. 

* i 

67. No unprivileged will or codicil, nor any part 

, .... thereof, nliall he revoked 

Kevnrftion of unpnviteuod i 

win or codicil. Otherwise than hy inarnaiie, 

r)r hy another will or codi- 
cil, or hy some writing d<‘chiring an intention to re- 
voke tin* same, and execiite<l in llie iimnner in ivhieli 
an unprivileged will is hereinliefore required to he 
executi'd, or hy the hu ruing, tearing, or otherwise 
destroying the same hy tlie testator, or hy some 
person in liis presence and hy his direction, with the 
intention of revoking the s; 


(«.) A IniH inn<](‘ nn unprivileged will ; Jiflcrwurds A 
(‘H auullu r unj>i i vileged wdl, wliicli j>urj)orif4 to revoke 
tile firnt, Till‘d in u i e vocuti(»ii. 

(/». ) A lius nmde an unpi i vlleginl will, Alterwanl.'^ A, 
being entitloil to make a privileged will, makers a jirlvi- 
leged will, wliieli puiporta to re\a>ke hi« unprivileged 
will. This i« a revocation. 

'riiix ?<erlioii foljowi « *J0 <»r the Knijliiih AVill,** .Acl. It Mpcnis also 
to iiu'iiido llic |)rovi«ion!» cnneied by !*. 19 of thul Art, -nr., llmt 
*’ 1)0 will hIiuII hr revoked hy utty preBUioption of an intcnrioo on titu 
gnntnd of an Hltenitinu of i'ironin^ttuiieo#^.” 

lirtitva/tott hy another Will or eodtcil . — Uinlcr tl»e Statute of FirnnN, 

0 will o| realty eould <»nly lie revi»keil l»y a wiili5e(|uent will or eodieil 

hy tlie leHiatrjx in llie jire«enee <d three or hmr wlllle^se'^ (h. tl); 

lile wiIIh of |>er«(Mmlty e«*uld not he revoked hv mere parol, but 
ud^ltl have been levoknl hy writing reiol to and uliowed hv the teMtut«u* 
und proved to he «o hy three witne»»e8 at least (s. 2’J) See Kx porte 
Mur I of lU'he9i9r^l Yen,, 348. 

j Under ttiM Aet, under the Kng'ixh VVilU Act, a revskioj; will or 
^CtxHeil muBl he eseenleil i«« the iv»ni»* manner as any oiher will or eoiliril. 

If a feme »oU niuken her will, and afterwards inariii h, rhe nmrriaoe ia 
ja revocation and vacates (he will; umi Hlthoiigh »)ie DhonUi survive the 

1 liUf^htnu), t\ie will iniule hef<*re iimrriajje will not revive upon lii> deutb 
[without a repuhlt* utioii — Wilhnum on Kxeeiitorp, (13. 

A distinction has hern drawn Ivetwivcn a ‘ will or einlieil ' an<| 

* aoitie writing.* Thus where, at the Itait of Inx wdl the deceasetl 
wfote a nietitorandniu to tlie ellret that * thi» will was eatioeihd thii 
r,‘ and he duly exmnite*! the '■nemorHuduni in the presence of two 
*, it WAX held, that the tiieitiorntiduin was not a will (»r ciKlicii 
but only A writing whict tmuhl not be ndiuitUHi to piohate — /m the 
iU' Frwjwrr, L K , 2 C. otivl D., 40 ; »c« «l»u In the Geods of 

u. u., I r. 

• TUU aiwJ ievtiwia fiticluatre) apply to Hindus, etc., in ih© 

Ijower IVivincea of lleiigal, and tu the luwua of Mailraa ouii itombay 
(Act XXI of “ 
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Bat where the tetUtor, in k letter uddreMed to hi« hmther, whtrh w»» 
hv hitu in tlie preeence «*f two witiirKses, iltrecloil Iiik hr^^Uter to 
obtain hm will anti burn it Without reading it, it w«« heiti, that the 
letter was a writing iluly execiite<l, tlei-lnriug an ititenti<»i\ t«t remke 
the will ; ami ndniiniAtration with the letter tiulr annexecl wnm ^ranletl 
to the i>ext-of*kin of the deceaaeti — In tkt (ittodM of Dumne^^ L ll , 
2 1*. and 1)., 406, 

If M aiibaetjnent toittamontnry paper i« only partly inentmistent with 
one of an eailier «iate, the h4tt«'r imtlrutnent ia only revoKeil as t<« ihojie 
part?* wImmo it i» inc«Mn<i'4ttMit, and l>»»th pnf»ers are entilied t«) probate — 
Lema^e Goodbun^ 1 i*. and I)., 57. 

A gift of prfiperty to one net*«<oii i» 4»f eonrw} revoked by a gift in a 
aobfteipicnt will or codleil of the i‘anie property tx> another- Krrtm*iie 
V. Mite Oontild, L. U , 3 ('haii. Apjn, 5H5 ; Hiichent v. Jhotuft, 3 Moth, 
206. Hilt a will purpiirting to be the last trill, hut intt (rimtaining an 
express cluti^e of rovoeution, does n<»t ne<*e!iNui ilv revoke a piii»r will-~ 
J^emas^p v. (itmilhon, 1*. It., 1 P and 1) , .57 ; see /n (hr (totnU of 
Howard^ L II., I I*, and I) , 6.36; Cutto v. (tdhpft, 0 Moo|«'>» ]*. IHl, 
Wherethore is no expri'ss < lause of t evot'itl ion in a subfuMpient nill, 
the <|itesliot» is whul <lis|it»N»ti4»n <ii4i the t»*'‘tator ititetul — /.rwnigf v. 
Ctoo(ihuH„ L It.. 1 1*. ami I)., 57. Where n subseipient will purports lu 
b * tin* ouhj will of the te*itutor, it inav he rev<H*ntion of n pi ior will <- 
f'rerrnan v. Freeman,, o l)e(j , M. hiuI Ci., 710, per Kmoiit Haneic, V.C. 

Where it win* pro^eil by puroi evidence that a sjihsecpient will, whi<*|| 
could not be fouiul, <*ont:iin**d a idause revoking a former will, wliieh 
was finaiuecd, the ('oiirt held that the will produced wu* i evoked — 
Wood V, irood, L. U , i ami 1)., 300. 

If separate powers of appointnient arc exerrised bv tUM^urnta 
wills at dilbo'ent tiiin's, and tiie ntfiuuni will eontain* a !ev(»kmg <‘hni**e, 
ovidenee is adini*‘sibi»* to «!iow that th»' testator did not intend to 
revoke the uppointiiliMit in tin* flint will /fr Afendifh^ ‘JIO L. ♦)., 
B. ami M., 155. So a seemid wdi leluting only to the t«‘wtaior*» own 
])i*o[iertv will not revoke a %\j 11 ujnb*r which tin* frstafor has exercised 
a power of app 'indiiviit — //ugArt v Turnei , 4 .50 

It is a fuinciple that a will i** not Kiln* vanerl by a sMb*‘etpient 
will or eodicil, except so far as it may be alisolmnly in'cnssarv to give 
eflect to tin* latter — Xorrnau v KrfnaJtfou, .3 1) (i. 1’' ami d.. '2U. ’riiu» 

n S[*eeift4' In'queat will be r**voked by a subse(jU»*Jii i»«npiest ot all por» 
aonuitv. but a g*-n*'nd legaey ehaig**d on lanfl will be uiiuflecttMl — 
Ferintnle v. M<tr Ihtnahf L. It., 3 f'ban., 5K5. 

If there is no inconsistency, efl 'ct will be given b> all the teKtaiiien* 
iary di-^poiiitionH of the testaO»r - Flenty v. If Vn/, 6 1*. If , ‘JOl. 

It l'>eing a maxim (hat in* persfui can die with two where 

there are aeveral tesiamenlAry ifistruments, they »ie idi ndniiLleil to 
pr4»bate an together cofittti»*ing the last will and te«tttiii*>‘iit of the 
testator — Mculerman v, Maberlcy^ ti Hagg., 235. 

If there be tw<» inconsi»t»*nl wills of the aatm* date, neither of which 
can be proved to be the last ex**cuted, ih«‘y are both void for uncertainty 
-^Phippt V. Lftrd Augieeey„ 2 Atk , 57. 

I’be uoiiiinati**n of execut^rrs in a aecond will does not necessaiily 
impart nn intention to revoke previous testamentary ilocuiin'tits -^Stod- 
<i#jrfv. Grant, I Mac’q , il. of 1*, <J«., 17*2 (eited in ^Villmms on Exeru- 
tori, 165-166 , per \.Aimu Tmcbo; and where the aecond will iioininutifti 
•dditi<»nal i»r different executors, probate will be granted to ajl the 
execaUirt if the wills are not inconaUtent— /w the Goode of 
2 ttw. end Tr,, 442 ; Gutvmm ▼. Price^ 3 5w. end Tr., 7i. 
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Where a fir*t will eppointiHl cvecutora, and afterwards the testator, 
by a teoond will, bequeathed all his property to a particular person 
willioui apnoiniinjE; exeruton*, it wua held, that the earlier will was 
--hen/r«g t. Itenfrey^ 2 Curt., 4Gii; atfiruieil 4 M«)ore*ft I*. C., 29. 

Itf vocation by »omt’ other writing. — A writiiijr, by which a testator 
merely refokes u prior diHp(>^itif>fl, will not be adinittetl to ]>n>hate 
(In the (tooiln of Franttr^ { 4 . li., 2 P. mik! I)., 40), unless it bo of n tc»- 
iameiitary character {In the GomU of Durance^ L. U., 2 P. and I)., 406). 

Intention to remike by another will or cmlied or by none writing . — 
^I'htJ itilunlion must jdenrly np|»oar — v, Ilurtrum, 25 Hoav., 107 ; 
(deohiiry v. llrck^tt, 14 Ilouv . 58.'1. 'I'lie rovooatiini «»f a will uiidor an 
erfiineotiM tiSHUtription < 1 !’ (Hi’ts will, in jL^eneral, bo ifioporaiivo, if the 
inistako aj»penrs on the f:H‘e of tin* iustrinnent — ('onipbell v French., 
Z Vos., ri 2 l ; weo ('ronthwottc v. Dean, L. U., 5 Kq., 245. In i'omphell 
V. French, the te.ftiitor j^ave leifu<*ic»i to tin' pandeliildreti ot his histor, 
and ntterwuids ri'voked the b*^jioieM on the oronnd tliat the lo'^atees 
wero dead. It having' been provofi tliat tin* le|rateoH wore iu»f dead, it 
was ln'ld that the lej^uoii'H wer<* not rovokod, Ibit u revoention of a 
will or codii'il will bo coitt|dot«> nitboutrb tho (“odioil will not in law have 
the etlocl llio tefitnt<ir intetnltMl — v. lintlcr, L, K., (> Ivj., 225. 

A will is not r<*voko<l by more itbundonnn'tit ; thoro inu‘»t be «(nne 
nin*(pnvo<*al act ot C'lnoeihition or obliioratiott by llo* testator liimsolf 
nr bv soiuo otlu^r pt*rs(*n in his proueuco, and bv his diieeiimi — Andrew 
V. Motley, 12 C. il.. N, S., 514. 

it is <ibvious that part only of n will may be rovokod bv a aubsoquent 
will <»r oodioil, for tin* A<*t .sa^s, — “no will or any part thereof shall be 
revokeil, Ac." See ('laihe v. Scrippe, 2 Hob., 565, 567, ]ter Sia J. 
l)ot>«oa. S<*e in»to« to the dohuitioti of ‘ codicil,’ p. 4, supra. 

A codicil rorokinjj a will < 1 <h*s mit noi’cssarily revoke a prior codicil— • 
Furrer v. St. (''athertne' a College, L. It., 16 K(|,, 19. 

Itevocalum by act of (lestmction. — All (piestions of rovociition are 
qnoations to some do}»roo of intontion, for every act id' revo('ati<»M is 
•aid to bo equivocal — .SmdA v. Cunmugham, 1 Add., 455 , />er Sia J. 

N«» art by wbicli a testator may de.stroy or mutilate a tostaniontary 
tnstruniont, openilon as a rovoculioii, uideas tl>e art bo doin* anuno 
revocandi— Powell v. Powrll, L U., 1 P and I)., 212 . Put any act of 
eanrellation or dt'siruotion is prtmd facie door — ammo cancellondi, 
lUckitrda v Mumford, 2 Pbiltim . p 24. prr Sir ,I. Nichou. Kvidoin e 
as t<» tlo* intention of the uot of ilestrurtion iiiuhI [re clvar { Fckeraley 
V. Platt, I 4 . It., 1 P. and 1),, 28l), and the act ot voluntarily destroy* 
iiitf the instrument iiuplios the iiiteiiti«>n i»f revoking the whole etfect 
— /Aid. 

Where a testator erastnl his sij^nature with an avowed intention of 
wrilioji it in a belter style, and iberetore wrote it au’ain not in tlie 
preaeuee of the uttrstin^ wiuies'»o», it was held, that the instrument 
Was ontitletl to probate, the origin d sl);nature Ikmiij; considered as 
restored— Kenneit, 2 N. U., 461 (eittnl in Agnew s Sutute ot Frauds, 

Probate of a will was refuseil whore the signntaro of the testator 
bail been eut out, ami at^ei wants puiiiiued into its furuier place — Bell 
v, Fathergitf L. R., 2 P. and I)., 148. Rut where the names of the 
•ttestiiiff witnesses had been cut out by the testator, who pave as hi* 
reason that he inteiuled to alter his will or make a new one, and they were 
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af>ervard« roplareil nn thi» name tiny, the teatntDr that the will 

w<>uld do for ihe present, probaie was ^rantiHi — in the of 

JEeles^ 32 L. J., I'rob., 4. 

In lirunt ▼. Brunt, L. R„ 8 P. and 1)., 37. t tostuU^r, uuaor an 
attack of deltrium tremrne, tore up lii» will. The pieces were prest*rved» 
anti on liis recovering, lie wan itdoiintMl of what he had ttone, and 
answered thiit he must have been iiia<l when he di<l the act, and that 
he would make a tresh will, and it was held that the will had not Keen 
revokctl. 

A te^^t’itor cannot delegiile hi* power of revoking the will by insert- 
ing in it a cl niHe coid^ rring on atunlnn an auiliority to dcstn^y it after 
his death — Stackwell v. littherdon, I Rob 6f}l, per S»a II. JuNNlia Ki’ht, 
U’ne destruction (d’ a mil by a third persini tiiuat be by the testator's 
direction and in hi* prcrtcnce — th. ; 1 tliirinan on Wills, 147, 4th Kdn, 
Where a iMwlicd wji« burnt by Ihe testator’s order, but ton in bis j*ro- 
seiice, jirobute wm* granted of a diaft copy — /m Mr (ioode of Dadds ^ 
D. ami iSw.. 2‘dO (cited in Williuins on Kxeeut<»rs, p. 43). 

'I’lie onus td proving that tiie ('aneetiutiou was tiie m t of tlie testator 
and with the intiMition td rrvokino the instrument, <m those who 
oppose llie will — Hdrktni's v. Wttod, 2 Moore’s 1*. C., d-K* ; see Btnmm 
V. Bt'Hson, L. U.. 2 l*. uml 1> . 172. Hut, where a will remains with 
the testator and eannot be bnind. the presumption is, that it was ilestrov- 
ed by iiim autmo reracnutli — Ki'hernh’tj v. Dlatt^ L. K., I P. and I).,2Hl. 
Hut till" presumption does n<»t apply where the deieased was 
at llie time of his death — v. *S’/o iggr, 1.* li , I P. «»»d 1 

Where a will is eveculcd in duplicate, the pi <*suiiiptiofi is. that !fi« 
ilc'^tmction of one part revoke* the other — /VmArr/o;i v Vfimltrrlon, 
13 Ves , 310. Mutilation* a id alterations ai e presumed to have tM*eii 
made utter the e.xecutmu of the will — Christmas v. Whinyaks, 3 Sw. 
uml 'I’r ,81, 

If a testator destroy his will under a false impression that it was 
invalid — {(tilexv. Warren. I4 R, 2 P. uml !>., 401), or in a state 
of unbound niiml (.SVra/o/ v. J'nrdham. 1 Add., 74), or of deltrium 
tremens Brunt \ Brunt, Ij. R., 3 P. ami i),, .37), or by iniHtakc {In 
the (roods of 'Thornton, 2 Curt.. 1M3), tiieie is no revocation. 

Doctrine of dependent relative revocatuni. — If an act of destruction 
bo ilone with tlie so|<« intimtion ot setnog up and establishing s'Uiio 
olh*‘r tcstttiiienlarv fojpcr, the animus rerorandi Ims onlv a eonditiotml 
e.xi»tenec ; th** eomllrion being tie* \;tlidity ot llie papvr inomded to be 
subslitiitetl, there will be no revocation if that paper be not valhl — 
Powell V. Powell, f... R., 1 l^ and 1), 200, per SiB d. P. WiLDit; sec 
In Ihe Cwoodx if Westtm, L. R., 1 P. and !>., I>3.3. 

In Kt parte Earl tf Ilchester, 7 Ves., 372, liOBi) Ai.vahi.ky said, thst 
the rule to lie gathered from the cas^i^ was, that, where it was evirlent that 
tlie testator, though using the mean* of revocation, ronild not intend 
it for any other purpO'*e tbun to give effect to another disfiosiUon, 
though if it bad been a mere revoeation it wouhi have hid effect, yet 
the object being only to make way for anotlier ilisponitiou, if the instru- 
ment cannot have that effect, it shall n<»t be a revor’Slion. It makes no 
iliffcrence that the biller will i* in favour of another person — lOul ; 
Dancer v. Cralth, L. U., 3 P and !>., 98. Sec also Jn the Goods of 
Fleetwood, L. R.. 15 Chan. Div., 594, 608-9. 

The doctrine of dependent relative revwation applies only where 
B will is destroye<l on the «iipjw>iiiion that a subsequently execuuxi 
will U valid. 8^1 that a will caucclie<i on the fup(H»fition that on earlier 
will is thereby revived, will not, on the failure of that condition, be 
revived — Dickenson v. iSwatman, 30 L. J., P. and M., 34; but tee 



Where the act of CHticcllatinn or ilestriiction is connectoil with the 
mnktitit of another will, »<» an fairly to raise the inference, that the 
tentator meant the rev(icati<tii of the 4»hl to ()ef>end upon the efiicacj of 
the new iliMoosiiion, such will he the le}*al cll'ect of the traiisnctioii ; and 
therefore, if the will intended to he HiibMtitiited i» inoperative from 
deflect of attestation or noy other einjse, the rev»>cation fails and the 
ori}tiiiul will remains lo force — v. Crahb^ L. H., 3 P. and 
9H. In that case the testatrix. Iiaviti^if her will in her hand, illi'ijited 
the altrrationa she wished to iiitike in the first fiart of her will to a 
friend, wtM> t<a>k them down. She then toie ofl the portion site consi- 
denat covered by the ineinornndniii taken down. 'J'he memorandum, 
fojfclher with the rest of the will, she then lo<>kod up, believing tb^io 
tout'ther to e^nisiitiitc a new will. It wii.H held, that this was a case 
of dependent relative revocation. Pn>bate wns grunted of tlie original 
will as eonlainetl in p*ii tuin which i‘efiiuined, and the timft of the part 
whicli was d«*»troved. So, in In ihf (Joofh of McCabe, L. U., 3 P. and 
1>., 1)4, it was lield, that tlie ('«»urt iniohl, where a testator had erased 
tlie name of a h*gttle« and substituted another for it, receive evidence 
to show what the original name wan. and restore it to the probate if 
satUfieil that the Icstut4»r only rev4»ketl the first be(|ue8t on the sup- 
position that he had elleetually substituted a new legatee. 

liui'ntHC, ^T. — A mere attempt to tear or burn is not sufiicient, 
though made with intent to revoke — v, Uarrit^ 6 A. and E., ‘J09. 

‘Tearing or otherwise <lestroving * ineiudes cutting — Hobbs v. Knight^ 
1 Curt., 768, But cutting out a particular part of the will is a revoca- 
tion of that part only — f'Acut/m/is v. irAiiiynfes, 3 Sw. at»d Tr , 81 ; 
Jh ihe OomU of IPoof/ican/, L K., *2 l\ ainl 1)., 206. In the latter 
esse, the hrst seven or eight lines of the will hat) been cut out, and 
the will waft admitted to probate in its incomplete state. 

Although the cutting ofl the sigimtiires «>f the testator and witnesses 
at the end of a will or of the witnesses— (/« the Gimds of Gulltm, 1 Sw. 
ami Tr., *i»1 ; KnmM v. thillow, 31 L, J., P. and M., )*28) is in general 
a total raviH'ation, if done with intent to rev<»ke, the mere crossing out 
of the te#talor*s signature, there Iwing no evidence on the point, is not 
a revocation — Henson v. Hemstm, L. H., 2 P. atul I)., 172; see 
/a ikf GOO0U of Lemis, 1 Sw. and Tr., 31. Hut where a will consisted 
of ievimil iheets, all of which were signer), it was held that the destruction 
of the lost signature revokeii the whole will— ia lAe GooiU of QniUus^ 
1 81s. aud Tr*, 
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iM0rwim d0$br9jfii»f^Thh mutt b« iina«r«to<Kl m intiiidiiiff mm% 
Biod« of dettrtraiion 4Sf9dem gtmtri§ willi bumtiig nr t«iuriti^^ muf nni « 
mere oblitemtion— ▼. Tap^U^ 3 Cnrc, 46% ptr Sts H* Jkiiimi, 
ti'be words * ciuieeliiiig * eiiil * oblitersliitg * need tti the Butute of 
Freuds were sdvi^lj omitted from t. dO of tl»e Wills Act, upon whtcU 
Ibis section (57) is b»se<i ; see ifs Brstsslsr, 29 L. P. sud M., 69. 

A. wilt is not destroyed within the mentiinit of the section bv iNsing 
struck through with m pen, the tistiie of the teststor being ort»sse<l out, 
end the nnmes of tlie sttesting wituesses struck through »6Vs/»AeHt r. 
Taprell^ 2 Curt., 465, 

LoMt Will . — If a will cannot be found, and the (V>Mrt is salts6e<l that 
a will was not in existence nt the time of tiie testHlors death (Fisck 
T. Fincky L. U., I P. and I)., 371), the presumption in genend arises 
that it was deslroj«Ml with intent to revoke — Kck^raiey y. / 

L. K., 1 P. and D., 281. 

The presinufitioii of revocation nmy be rebutted by evidence of 
decliirations iHf fhe <lecea»t*d — Wkit*>ly v. King^ 17 C. H, (N, fci ), 756 ; 
Wharf am r. Wharram, 3 8w. nml Tr , 303. 

The contents of a lost will, like of any otlier lost iiistriinient, 

may be pr<»vc<l by sccoiularv cvi<lefic<* — v. Ltfnl St. /.*’ouarfl$^ 
L. li , I P. ami !>., 154; lirown v. /hou'n, H K uml il., 876 The 
evidence of u »ir;»le witncns, allliou;;}t inl«'n*(«ied, w)»o«c veracity and 
competency ar(\ unin»pcarlii*<l, will be sidlicooit — Jhtd. Where the 
contents of u lost will are m»t completely proved, probate will bo 
granted to the extent t<» which they are proved — /Aid l>eelarattoiis, 
written <»r oral, nnide cither i^cforc or i4ft*'r, are H<)niii*sibie ns Me<‘ondary 
cviden<‘e of the c<»nt<'nt« ot a lout wdl — Jhul. 'J'ho cuho of Sugden v, 
Liftd St. Leunardi overndcil that of Quick v. Quick, 3 Sw. and 'IV., 
442, by which it was decided that the deeiarations of the testator after 
execution were not udini.ssible. 

It was held in Hoglnnd under the idd law, and also under tins 
Wills Act, tliat a revoration of a will was in j'eioTul a revocation 
<>t a <M)dicil ( (irimwodii y. (’ozenn, 2 Sw. nml "^rr., 364), unless it wtis 
of such a charai’ter as t<* be c*»inph*te!v indepemlent of the will — In 
the (tomU of (irei^, U. K.. I 1* and 1) , 72. lint it is now settiwl 
by the later carols that a cfulicil can <*idv be revoked in tint manner 
indicated by the sccfioii (20 of the Wills Aid), and is not revoked 
by the rt'vcjcation <»f n will— /« the ($i>odM of Sacage^ L, R, 2 P. 
and D., 78: lu the (roodt vf Turner, ib., 403; Black T. Jidhng^ 
L. K., 1 P. and 1)., 685. 

llerocutitpn of irilh mwle for valuable con ni deration. — It has been 
bobl in Knglaiid that a will made for vabiabie consideratiou cannot 
be revtiked in equity — LnffoM V . IJaw, 3 ( jifl ., i'Ji ; but see Colon e . 
Coton, L. li., 2 II. L., 127. 


58 . No obliteration, interlineation, or otlier alter- 
, r II. ation, nmcle in any unprivileijretl 
iiiteriincstioii, or Will lifter tbe e.xecutioii tiiereol, 

•Iteration in unprivi- fjllllil liaVC ailV effect, CXCeflt HO 

Urged wdl. words or meaning of 

tbe will sball have been thereby rentlered illegible 
or undisSceniible, upless such alteration sball be exe* 
cuted in like manner as hereinbefore is required for 
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tlie exeention of tbe will ; save that the will, as so 
' altered, shall be deemed to l>e duly executed if tlie 
signature of the testator and the subscription of tbe 
Witoesses be made in the margin or on some other 
part of the will opposite or near to such alteration, 
or at the foot or end of, or opposite to a memoran- 
dum referring to such alteration, and written at the 
eud or some other part of the will. 

'rbhi wjriion is n>(MlcIl(H] upon 8. 21 of the Enplinli Willi Act. It 
Applief to lliiuluA, etc., uiitler the llituiu Wills Act, XXI of 1870, a. 2. 
iSiuler tl»»* Sri4tut4j <»f u will couhl he wholly or partially 

revoketl hy oliliit'iations iiiuile by the testator or in his preecnce by 
his <1 irectioiis (s. (i). • 

OhlitrratwH. — U inter the \SMIs Act, as by this A(^t, ohiiterations, 
interiineiitioiiM^ or otlw^r ull«‘rutit>iiR must he utlcHtctl in tlie .same ruan- 
ner as a will or cotlicil Where therelorc uu alteration is imule, but 
not duly nttostecl, tlie original will, ho fur as it can bt» tlcci pheretl, is 
iinaflected {In ihf f»oo//s of IJttrriM, 1 Sw and Tr., «>.*](>); but jiarol 
evidence is not a<liniH^it»lc to show what the original wu.s, where it 
cannot he de<MplH‘re<l hv nicaiiH ot niM^nifyinp j^lu.s'<cs or otlnowiite — 
Tint'nlrtj V Watson, (hirt., 7<>7. In lhaf vnso the l<‘.stalrix (»hliit*rated, 
uiitiao rsrorandi, several piiSHajr«.«i of her will, so that none of I lie pints 
of the will ohlitenil<*d eiodd he distineinslie'l iijxm the lace oi the 
will, and it was held that there >vas a complete revocation as to the 
parts ohlitcraled. 

'Mie woril 'apporrut' in the sei'tion miMins apparent on tin? face of 
the inxtnimenf its* I/, aioi nnt *• eap:ihl«> of heine made U]>purent by 
extrinsic oviiloncc.” — //o//, prr Sih if. Fr.sr. 

Althouj:h the scidion <locs not contain the words * with the inten- 
tion of revokini: tin? same,’ it is suhniifted that, as under tlie English 
Wills Act, it wonhl he held that, to render ohiiterations or alterations 
R revocation wholly or pai tially of a will, there must he un inten- 
tion on the part of the testator to revoke ; see lirooke v AV«f, 
3 Moore's I'. U34, where it was so held under the lOiijnlish Act. 

There ii testator suhstnutcil a rliirereiit sum from that orij^inaliy 
Ijiven, and the sum substituted wan not (dVei lually driven for want of 
compliance with the Statute; uud the Ihivy ('ouncil held, that the ori- 
ginal letsacy was not revokeil, and that evidence was admis.sible to show 
wbat the original legacy was, 

PrtaumpUims as to alternttons. — Where there is no direct evidence to 
•how when alterations have bctui made, the prima facie presumption of 
law — it is now selthnl after smiih» eotiOict of authority — is, that they were 
laiide after the exeeiition of the will ((\>e/»erv. Ihickett, 4 Moore's 1*. C., 
4lil ; fxuWJH V. (IrffTory, 3 1). M, and G., 777 ; In the GiH>th if James, 

1 8w, and Tr., 238) ; ami sueh alterations would, therefore, be 
inoperative tinleM duly signe«l — /« the Gomis of Harris^ 1 Sw, and 
Tr., 53(>, aee supra. So, where tbei^ are alterationi made in a will, 
ami there is a ctMlicil which does nut notice the alterations, Uie 
altorations are presiimeil to have Wn made after the codicil — 
in ihs GooJs of CoumiesM of Morton., 18 Jur., 1106; see Uses r, 
Hs0$, L. K., 3 P. and 1)., 34. But where a ciMlicil conhrms altera- 
tions made in a will, the alteraticn^ as they exist at the time of the 
oudidl, arw retnlmd oponOive— /« tkt Goods of Mills, U Jur., 1070. 
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Tbe prcuuwntion of law may be rebutted by eridenee abowinf ibal 
it WM bichfy probable? tlmt the alierationa were made before the exe- 
cution — Ketgtrin ▼. 7 Jur., $40 Thui*, evidence m»? be 

given of def*lHriith»iis by the tealator before he executed the will of 
ills inteiitifui to protide for the |>t*raon benefited by the altemuona 
^Qnick V. Qtiick^ 8 Sw. and 'IV., 44*2), or where the rinme of an executor 
ii|>f»eare<l over iin era-«ure (In the Goode of L. U., S P. and 1)., 

to show t)i«t the tiherntton was tninle l>cfort* execution ; iec Keen v. 
Keen^ L. U,, 3 P. ninl 1).* 1C5. 

At one time the rule in Kn;r1and wu'i, tlnil declariitiona made after 
the will wjui executcfl wore not iidtoiHaibic ; see Ihne v. Palmer^ IhQ. 11^ 
747 ; Juhnean v. Ljiford^ L. K , I I*, mid I> , 4f>. But it in now aettbol 
by tlie recent case ot Sui^dfit v. Lord St. Leorotrde, L. 1 P, 1).^ 
1.^4, by the Coiiil of Apfical, tlmt dcMdarutions, written or oral, made by a 
te«tat4>r, both before ami after llie exeoiiiion f*f hix will, urt\ in the event 
of adinisHiblc m aecoiolary evidence* ctf iIh ('ontentx. (MivlxiSU* 
L. d dis.xenled from the jud^jineiit of the Court ax to decltiraliotia made 
ttf'ter the execution of the will.) 

Where tlicic wax no eviilcnce a** t<4 tvlnm certain trifling alterations 
nod intcriineatiooH were made, save that of ime\{M>rt, wlmac opinion iva», 
tluil they Were written at tlic same limt* as the rent, the will was 
admitted tt» pnd> ite with llie littcratioofi — /n the Good* of Jltndnutrch^ 
L. U., 1 P and 1)., 307 ; s«*e In the Gooil* <>/ t’odj^e, L. K., 1 1* aiui 
1). 543, where fioin tlic nature* of (*criam mterimeations, and the 
internui ovidei;ce ftirni'*li**d hy the instrument itxcif, tlie Court coti- 
cltided tliat they wert* made t)i*lorc cxecuhon, 

Dependent relottre reeoenttou. — The j>riMci|de of dependent relative 
revocation appli<*x aUn in lie* cas** uf ol>hterati<ui and interhiieatiofi— - 
In the Goodn of ^JcCabe, L. 11., 3 P. and !>., U4. >ce notea to preceding 
section, pp. (Jl-d2. 

Blanks — *»Vhcic n will hai heeii dra vii up with hlanka loft, — e, (or 
the narnex of tfo* legatees am] tin* ainoiiut of tin* h•;,'a(■ic^<, the prexiniip- 
tion ix, that tliev were filled up hof<irc execution -- J durin , 4lli JCdn , 
144 ; Ihrrh v. Ihrch, I Kob , <>75. 

^J'be mere cir<’unixtancc of the aiuoimt of tie* leoacv, or tbe name of the 
legatee, being insertcil in difTerent ink am! u»difT*’rcnl hand writ iii^. does not 
nbine eonxtitule an obliteration, tntei liueainui or «»ther alteration witbift 
tin* nicanino ot ihe.Stitutc; mir d«»eH anv pre'‘umpti«»M arise against X 
will beins tiuly executed ax it apfwttrx — Grertlle V, I'tflee, 7 A«iM)re*t 
V. C., 320. 

59. A privileged will or codicil niuy be revoked 

Revocation of privi- by tllO l>y BR Unprivi- 

leged will or ctaiicii. legcd will or codicil, or by any 

act expressing an intention to revoke it, and accom- 
panied with such formalities as would be sufficient to 
give v.alidity to a privileged will, or by the burning, 
tearing, or otherwise destroying tbe same by tbe 
tb^stator, or by some person in bis presence and by bis 
direction, witli tbe intention of revoking the same. 

Explanation , — In order to tbe revocation of a pri- 
vileged will or codicil by an act accom[)anied with 
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such formalities as would be sufficient to give 
validity to a privileged will, it is not necessary 
that the testator should, at the time of doing that 
act, be in a situation which entitles him to make a 
privileged will. 

'rhts icciion, which dcalfl with privile^etl wilts, has been extended tci 
Iliiidtis, ft<!., hy ft. *2 of Act XXI of 1870, iilfhou^h ss. 5*2 and 5.*l, 
which the ri;;bl to make privileged Rrills, have not been »o ex- 
leiiiled. 


60 . No unprivileged will or codicil, nor any part 
of unpri- thereof, which shall lie in any 
manner revoked, shall be revived 
otherwise than bv the re-ex(‘cntion thereof, or bv a 

• 7 


codicil executed in luniiiier liereiiihefdre i'equired,iiiid 
Hhowinu; nn intentiuu to revive the same; and when 
any will or eo«lieil which sliali l>e partly revoked, 
and afterwards whollv rev<iked, sliall he revived. 
.... - • 1 r ^iueb revival shall not extend to 

Extent of rwivHl of , , i n i 

will or ((Mlicil partly su inucli thereof as shall have 
rcvokwUndiifterwurda heeii revoked before the revoca- 
whoiiy revoked. whole thereof, unless 

an intention to the contrary shall be sliowii by the 
will or codicil. 


This section tjiplies to lliiiduH, etc., Act XXI of 1870, s 2. 

Under this section, as umlci* h, 22 of the Wills Act, with which It 
eorreslMjnds with the ndditiou.H of il»c words at the end, ‘ by the will 
or c<Mlicil,* n will or cwiicil cunooi be revived by iinplieivtion — In the 
OtMHh of Strrle, E, U., I V, mid 1)., 575. See Ueport of the Law 
(joEnmissioiiers, OnatMte of India for July 1st, 18G4. 

iHientton.^To sstisfy the wonis * show an intention to revive the 
same,* the intention tmist appear on the taec ot the emlicil, either by 
rxpreM words referring to a will ns revoked, and importing an inten- 
tion to revive the same, or by a disposition of the testnit>r inconsistent 
with any other intention, or by tome other expression ctmveyiog to the 
mind of the ('ourt with rcasonuhle certainly the existence of the 
intentiou-*/R fAir Gmuh of Steele, L. U, I P. ami I)., 575. A mere 
reference in a codicil to a revokoil will by iu date is insufficient tu 
reviTe it— ‘ 

The tying (e, f ., by a piece of tape) of a duly executetl codicil of a 
later date to testamentary papers duly execiiieil, hut revoked, U no 
ground for inferring the ‘ intention to revive.* as such intention can 
only bo ahown from the oonteuts of the codicil itself— AloraA v. AlorsA, 
I 8w. and Tr.^ 528. 

Perol evidence is not admissible to show an intention on the part of 
the leetatnr revive the first will by destroying the second— Afe>sr v. 
WilHmm, 3 (hirt., i3*i, Ntir is |ian*l evidence admissible to show that 
whein » cudkil exprewUy retires a will of a ccriaiu data, U was 



8«aea] 


EBTIVilL OF WILLS, 


67 


intemici) to reviro a will of anollior dAt#— Lorrf WaJp^U v, Kmrl 
of Cholmamdeiy^ 7 T. R., I8S ; In tkt Goods of Chapman^ I Rob , I ; 

1 Jmiid., 146. 

Thc reroked will mti^l be in existence, »o that there can be no rcviviil 
i»f A will wliioli has b»‘en clestrf>ye<l by the tettat<tr, or by hia directions 
tmimo recorandi — r. Goodenon^h, 2 Sw. snd Tr., 5142 — 351. 

It Is not necessary^ that a second will, in onler to rev»»ke a former 
will, sh<mld contain a elatise revoking ail fi»rmer wills. It is sufficient 
that it slnniM be incoojtiHtent with li — Urown ? Jirornn, 8 E. and H., 
876; Bomlrott V. HouicoU, 2 Drew., 25. 

AVhere a testator cave XDH) to his executor, and by a stibsct]ue(tt 
cmlicil pave him X51H) in snh«titiiti«oi for the first pifl, and then 
revoketl flie secotui pift. it was hehl, tlmt the first pift was not set up 
acaiii — lioulenU v. Uvuicott, 2 Dt«‘W.. 25 So, if ti will pive a lepacy 
which was revt)ke<l i»r suti^ficd at the time of the codicil, the latter has 
not the effect of piviiip u frc^h lepacy — Vowyx v. Mansfrld^ 3 M. and 
( , 376. 

Where a testatrix dtily execute<l a will, and subserjiienllt thereto two 
other wills, in biuli of whi(di was contained u ebiiise revoVinp nil other 
wills, and she afterwards dostnoNMl the two latter wills, it was hehl. that 
the first will wh** n<»t iherehy revive<l ; ainl parol evidence was not admit- 
ted to show no intention to revive it — Major v. Wtlltnms^ 3 (hirt, 432. 

Ur^exfi-ntion. — As t<» wliaf amounts to a re-execution, see Dunn v. 
/)«««, L. K., 1 1’. iirnl I)., 277, There A exeeultHl a will in 1837 
appoiniitip /t, her nephew, an#xerutor and residinirv lepntee. In 1861, 
sue beinp desirous t<* deliver the will and her deeds »o for safe t'tislodv, 
ill the presciu'e of a witnesn, C was sent for, and in his presence she 
delivered the will anil deeds to H. Ilefore delivery she subscribed 
her name at the fo<»t of the will, ami f' and // ^uhscrilwd tlifurs, the 
latter with the pn*fix ‘ executor ’ A pave no reason for sipniiip her 
name. It was held that this was not *1 re-exe<Mition. 

It has huie bioMi settleil that the republication of a will is tantn- 
mount to the mnkiop of that will tlr noro. 'Die will so repiiblish<'*d is 
a new will ( William^ on Exeeuiors, 220 ) ; mioI uo republicalion is effec- 
tual uule.''s by rf-exc'utiou —Hobhf v. Knt}*ht^ I (’art., 768. 

(Nmseipientiv the lust will revokes any will of a date prior to that 
of the rcpiihliewtion — ^rrocold v. llrmminff, 2 (’as b^titp. Lee. 490 ; 
Wolpolf V. i'k(dmoHdrly, 7 T. R., I.IM; Williams on Executors, 221. 

Armther <*oii*i<Mpieri<*e <»f a rcj tihhshed will heinp considered as a new 
will of the date nf its republication, is, that its operation is extended to 
anbiects wliirh liave arisen b-fwe“fi its date and repub! iention ; see 
s 77, infra : VVilliaui« on Kxeciitjor*, 222-3. S'l a bequest will extend 
to any person t4i whom the de>‘Cripiio!i ii afiplieable at the period of 
repiibliration, (houirh not so intended oripinally — Pr.rkinM V. Aftckir* 
tkwatle^ I r. Wins, 275 ; Willifims on Kxecul^irs, 223. 

A codieil duiv exis: nt<*d will pive effect au<l operati^m to unexeciit-e<l 
papers which have been written lH*fwf»en the pericujs of the execution 
«»f the will and coiiicil, althoiiph the latter d<»ef nut refer to the 
former, as where the testator, bv his will, bequ€*athed articles of plate 

specified in schedules A and li to be annexcul to this d<K?umenl**— 
/a ike Gtn>dn of Hunt, 2 Koh , 622; Williams on Ex<*cwtors, 228. 

A ciKliril intended to revive a <b»stroy#*d wilf will not revoke an 
interme<liate will not being iiicooBtitcDi tberewiib, and not • 

aiiv intention tr> revoke it. 

« 

Where a testator, hv a co<f|i«*il, coiifirma his will, tie* will, i< 
wiUi all previou** co<lirils, is taken to be confiri»e<l — fVrcea v. Tribt^ 
L. K., 9 Chan. Div , 238. 
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PART XL* 

OP THB CONSTEtrCTIOX OP WILLS. 

61. It is not necessary tliat any teciinical words 

_ or terms of art shall he used in a 

Wording of will. 

shall he such that the intentions of tlie testator can 
be known therefrom. 


TliU faction tpitUes t<> lliruluH, ett;., under the Hindu Wills Act, 
XXI of 1870. 

^ ** 'I'he <|ut*«tion in expounding a will ia, not wlint the tc.<tftt<»r meant, 

I hfit whttt lA the ineaning of his words. I'he use of the expression that 
the intention of tlie testsior is to he the guide, unaccompanied with the 
coiisUnt explaiifttion that it is to he soiitrht in his words, and a rigorous 
attention to them, is apt to leatl the mind, iiiHensihty, to speculate upon 
what the testator may he HiipposiMl to have intended to do instead of 
strictly nttending to the true oiiestioti, wiiioii is what that wliieh he has 
written means ’*—/»rr Ihikd Wknsi.ktiialk in Abbott v. Alitldleton, 

7 H. of L, 68, p. 114 

Priinarily, the words <*f a will are to he cimsiilered, but the meaning 
to ho Hitacheit t<» tliein may he aflei ted •y surrounding (circumstance**, 
iicnong which is the law of tlie c(mntry in which the will is made and 
iui dis|Ki«itions arc to he cortied otit. If that law lias attacdierl to 
pfirtieular words ii particnlur meaning, or to a jiarticular disposition a 
paiticuiar eflcct, it inuHt he assumed ti.at tlie testator, in the di-sposition 
he has nmdc, bad regmd to iluit ineaiiiug, or to that eflect, unless the 
language of tlie will or the siirrounding^ circumstances displace that 
aAsniijption— .Soo/yVrwoMrv Pufotee v. Pt nobundoo MuUick^ 6 Moore’s 

I, A., 526. 

It is not neeessnrr that nnv teeliuica! cjr artifKM’nl form of w'ords 

• • 

should he used in a will — /irr I^<*hi> Kknyon in //</// v (V)rra/;*v, 3 K., 

86. 'I'huf, ill Poe v. Ttffield^ II Kast, 246, tin* words ‘all iny personal 
fstati^s * were hehl to puss real propfrtv. it hidng apparent on the will 
that the testator meant not what teclinically understood a.s pcrxouol 
estate; and in Aitvrr v. Aftref\ L 11.. II l ij , gh(>, wdiere u testatiix, 
after a gid (»f hei Ionise and gaiden. wliioh wtne leasehold, and several 
pecuniary legacies, directed that ’all ihc icst ’ should be divided 
iietwecn certain |»ersunN nano*<l, if wms held, that tlie words * all tlie rest * 
includtHi renifv as well as peisouulty. five ^m^ih v Smt/tb^ L. K., 

8 Chan, J>iv., o6l. 

It is a rule of eonsfruction. however, that, if words of art are used, 
thc^ are to he eonslrinHl according to the lechiiicul sinise, unles.s upon 
the whole will it is plain, tlnu lie* t«”<lati>r doi not so int«nid ]>oBt> 

Ai.vahi.ky in Thriin-'^fon v. U*r»o<//*or(/, 4 V’cs„ .‘hJlM ; ami the ('otirt is 
kHintid to carry the will into etlcci, provided it is c(»nNistent with the 
rulea of law {tbnf ) ; and when a rule of law ha.s atlixed u certain det<*rini- 
lialc nieaiiiiig to technical e.xpreiisioiis, that meaning is to he given to 
them, unless the tewtator has, by his will, exrinded, beyond all doubt, such 
cutiftrucliou— 7Witjf V. HViifirortA. 11 Moore’.s I'. C., 543. Accordingly, 


• Of thia Part, ss. 61- 77 (Innh imlusive) apply to the wilU of 
etc., under Aci XXI of 1870, #, 2. 
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when technical words imlj bars been used, the rmiit has no riy^ht or 
power to mty that the testator did not tmderstaiid the mesntniK of the 
words used, ortoy«uta eonstniction upon them different 5^m U»st which 
has been lonyt receired or what is alfited to them hj Uw. liui if the tes» 
tator use other words which manifestlr tmlicste what the tet'hiiicid 
words import In the tense which the law has imposed upon Uietn, that 
intention most prevail, notwit bstandirf* he hns u««ed such technical 
words in oUier parts of the will— per Holleb, J., in HwlftMon v. 

1 Doujsl., 841 ; see Jesxon t. Wright^ 2 Hli^h, 5(5 and 57. where the rule 
is thus laid down Loan Ukoesdale: that technical words shall have 
their Jeyral effect, unless from subsequent inconsistent words it ts very 
clear that the testator meant otherwise. I'htis the words * heirs of the 
btidy * will yield to a particular intent that the estate should be fur liia 
only ; but tuat must be clear mud uncquivoiMd — /5#W, 58. 

The followinp additional general rules of constiuction are to Ihj 
found in Williams on Kxecutors, pp. 1085 — 1091 : — 

1. The construction of the arill is to be made \ipon the entire 
instriinient, and not merely u[»on disjoijited parts of it ; nod coosequcntly 
all its parts are t<» bti construed with rcforcncc to each other — 
Williams on hiXecutors, p. 1085 ; see s. 09, infra. 

The w’ording of the will must be such that the tntcntictns of the tes- 
tator can be known therelVtuu. 

2. The f'ourt is bouiul to eive effect to cTcrr word of the will 
without change or rejeclioii, pi'ovidc<l an effect can he t»iven to it, not 
inconsistent with the general intent of the whoh* will taken ti>gctlier 
{(irntf V. Minnetthorpe^ 8 Ves . 105 ; /A/// v. irrinea, Oil. of L . 4’.H) : 

2 Wiiliiiins on Kxcfutors, 1088; sec s. 72, infra) ; hut if two paits of 
the will arc totally inconsistent, the latter shall prevail — (.'ouatauttfu* r. 
VrjuMtanttney 6 V’es., lOi ; see s. 75, tnfra. 

3. To effectuate the clear intention of the tcHtalrn’ s* apparent up<»ii 
the w}n)lewill, words nnd liinitulii»nMn.*y h«' linnspwsed ( (»irrn r J/agman, 
2 t'han. ('a., 10; hax( v. ( 'aok„'l Ve**. Set» , .’12 >; supplied (Jhhatty, 
Middleton, 7 H of L , tlN ; sc*c s 04 ) ; or rejec ted ( Jtot^n \, ( 'orn farth^ 
2 Ves. Sen., 27fi ; Jrtimn \. Wrtght,'! Illejh, I ; hut words in a will are 
not l() be rejected utdess there i-nunot he unv ratiftnul ••oiistruction of 
the words as they stand— t Vi/irwhcrs \ /OfoAforr/, 1 9 \'es., 054, p*r 

Ei.noN ; Williuin** on Kxeculois, 1089; h«?c 7‘i ami 74, tnfra. 

4. Where words are c.’ipahh* <»f a two- fold c</nstriicl Ion, the : ,jle is, 
even in the case <*r a deed and iinicli none in the case of a will, to adopt 
such as tcrnl to iii.«ke it good—per Lahrk.hii. in 7'fir/lti**on v. 
Woodfttrd, 4 Ves., .'iri ; Matfrltt v. Holltnratj, \j, U.,5l(.<»f L., 
58*2 ; Wiiliuuis on Kxecutois, 109*2; see h, 71. 

5. Tlie intention of tl^e te.sfator not to he set asirfe, because it 
caunot take effwt to the fnlJ extent, hut it is to w<i»k as far a« it can — 
per livLLKm, J., in Thellutxon v. Woinl/ord^ 4 Ves., 325 ; see s. 72 
infra. 

62. F or the purpo.se of tieteriniiiinc: <pK*^^ions as 

to what person or what pr<»periy 

Enquiries to deter- Jg denoted hv anv Words ns(‘<l ill 
as to 

Ui. every material fact relating to 

the perbous who cluiui to lie ia- 
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terenteil under such wiU, the property which is 
claimed as the subject of disposition, the circum- 
stances of tbe testator and of liis family, and into 
every fact a knowledge of wliich may conduce to 
the right af>plication of tbe words which the tes- 
tator has used. 


IlluMirntiojix, 

(^».) A, bv lii« will, l)#»f|noatb« 1,000 nipecfl to lii« eM- 
est Hon, or to hin yoimjjpgt rrrarolnliiM. or to liift cousin 
Mnry. A Court may mako inquiry in <>r(lor to ascertain 
to wliat |)0i’Hoii :lie (lcscrij)lion in tbe will ujq>lies. 

bv bis will, leaves to 7? “ bis estate ealleil 
A ere/* It mav be necessarv to take evidence in 

m Pi' 

firder to ascertain wbut is tbe subject-matter of tbe 
bequest.-— that is to say, wliat estate of llie testator’s is 
called lilaek Acre. 


(r.) A, by bis will, leaves to /? tbe estate wldcdi be 
purcbased of C.” It may l>e nei'essarv to take evidence 
in order to iiseertaiii wbat estate tbe testator jiiirebnsed 
of C. 


In npplvinjr this portion under the Iliitdii Wills Act. in wliicli it lies 
been nnliodiiMl, the worils * son,’ * somh/ *<*hjld,’ nnd ‘idiildren ’ include 
nn fi(b»nt«Ml (diild ; and the word * {^nindcdiildren * includcM the ehililren, 
whether adopted or untural-horn. of u idiihl, whether iidopteti or 
nuturid-hnrn ; n ‘ dnu'jhtef -in-lnw ’ iiiclude< the wite of unadopted son. 
Art XXI of 1870, s. (». 

Tint* section enihodies what Im laid <lown in W’illtam*< on Kxe<Mitoni, 
p. nSH . pee Intten v. .Saver, a Mac. and (J .GOG. Gl.'i ; F**lfhutn'it 7'rnxt^ 

1 K. nnd J , fl’iH ; Hermuroni v. dt^miroa. 10 Hare, .345; Jfffrir* v. 
Aiichell^ *20 Hchv , 15; Wutrrpw k v. Fennell, 7 H. of L., 650; 
OftmfT V. r/arner, 29 fteav , 114; HV/»5er v. Stanley^ 16 C. H.. N. S., 
69H ; and Chnrtrr v. f 'Anrtrr, 1.# R , 7 H. L., 364. In the last of 
tliene ennen it wan nnid that evidence of the circ»tnntHncpp,''the habitn 
and the nttite of the fainilv of the testator, at the time he made hin 
will, wan a»lmi«ipihle, Pi* an to pot the ('oiirt in the ponition of the ten- 
twfci>r in onler to ancerlain the henrini; and application of the laojjuajL^e 
which he had une<l, and to n*ceitidu whether then* exinted any jK’rnon 
nr thinjf to which the wliole (h^poription j;iven in tlie will rotdd, with 
aiifReient certaintv, be applied. It wan iiU»> held in that ease, that 
evidence of the deelarations <»f tin* tentaUjr an to whom he iiitetide<l 
to benefit, or »nppon»Ml he Imd benefited, could onlv he receiv’ed where 
tbi? description of the Icji^ntee <»r of the thinj; iHHpieiiiheil wan equally 
atqdicable in all it* part* to two |n*r*onfi or to two iliit jx* ; see aino fa re 
IIV/fHrrfsm AV/la/r*. I., U., 7 (’haii Div., 197. There a lejf.icy wa* left bv 
the testatnr to the childrtm of hi* 4Uiijrht**r other than I honmn Fisher, of 
B. Bath. I'here wan a Thonian Fisher of H. street Bath, a mar- 

man ; but ihert* was also a Henry 'I’lun Finher, <»f B. street Bath, 
d it wtia hehl, that atthou:^li Thomms Fialier answere*! the 
aivd his son's name was not Thutuar but Totn, juirol eriUeuce 
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be jtiren to »bow whU*b vet intended. See nbn fentr ▼, SL 
Catherine 9 Coll^ L. R,, 16 Kq., 19, 

Where a lejretee ii once ci»rreclljf described in « will, and tlie nape 
name is mentioned ajfnin without any descriplton, e? idence is not adinis- 
sibJe to show that a dtfiereiit person was iiitetidetl— Wrbher t. CorbtW, 
U H., 16 Eq., 515. 

Evidence, however, is aduiissihie to show what is parcel and what is not. 
Thus, where a teslntor dcviiOMl his HriUm Ferry Extttfe, u'iik ail moNors, 
^*c,, and afterwards desfrilnnl it «s in (tb>inor^nn shire, evitlence was 
held to be atluiisnible to show that the estate eoiiiprised oilier lands in 
Urecon^ — Doe v. Earl of Jersey^ 5 II. and 870. S<i evidence may W 
|!iveti to show, that ut'tcr-uct|iiif ed lands had lH‘en treated as additions 
to ttit estate devistnl — Cuntle v. /ox, L. R , 1 1 Kq., 54‘i, 

So, where the context shows that words have been usetl in a special 
sense, evidenc** may In* jrivt n to sh(iw in what sense thy were nst'd — 
Millard V. Harley^ L. R , I Kq., 878. Ami if the testator has been in 
the habit of cailioo persons or things l>v partieniur names, evidence 
of this is in j^eneral admissible v. Pain, 4 Hare, 251. 

In Tombs v. Roch^ 2 ('oil., 502. Iv nioiit IlarcK, V. snid. — Kvety 
will ou;»ht to be read a.s in ejflect endxnlyini; a declaration by the testator 
that the {rnyment of hts debts shall be, n.s far as possible, wo arranifHl 
118 not to disappoint any of the gilts iiimlc by it, unless the insirument 
u (iitrerent intention. 

Where the iiieiininir of a will is d<»iibtfiil, the (?oiirl iiisy resort to 
evideiK*© of the state of the testator’s property i hot when* the words 
lire plain, no such extrinsic uiti can be re.sorl<‘<l to — //eriAiao/i v. Fiyrr^ 
L, K , 3 Chan , 42U ; Page v. J^aptngtrell^ IH Vos., 4GG. 


63. Whore th(* worths iis(‘tl in the will to <le«i^- 

nAt(‘ or tlrscrihe a legatee, or a 

Misnomer or inis- (.[jms oh h*!2Jlt(•(^S, SUfKfieiltlv shoW 

tlescnptiou of t>l>jeci. , • , 

wlitit IS nieant, an error in the 
name or (lescri|»tiou shall not prevt nl the lefjraey 
from t.aking efiec^t. A mistake in the name o( a 
legatee may lie cot reeled hy a desc ription of him, 
am^a mistake in the description of a legatee may be 
corrected i)V the name. 


llluttraiionn. 

(ri) A beqiiPatiH a legacy “ to Thomas, the ftecond won of 
Ilfs brother Jolni.” I'lie teslat<»r lias an only brother, 
named John, who has no son nntned Thomas, but has a 
second son, whose uaiiie is William. William shall have 
t tiie legacy. 

SiockdaU v. Bushhy, 19 V’es , 381 ; see Moityn v. Mostym^ 17 Bcav,, 
323. 

(/) A bequeaths a legacy “ to Tlioinas, the second sou 
of his brother John.’^ The testator has an only brother, 
named Juiiti, wliuse first sou is named Thomas, and «vUos0 
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second son is named Williain. Tliomas shall have the 
legacy. 

Newholt y, Price^ 14 Sim , 354 ; fi^e Oillett y. Gane^ L, R., 10 Eq , 
5t9 ; In re Nunns Trusts^ L. U., 10 

(c) The testator bequeaths hU property to A and B, 
the legitimate chihlren of 6’.” C has no legitimate child, 
hut has two illegitlrnatj chihlren, A and B, The bequest 
to A and B takes eflect, although they are illegitimate. 

Standen v. Standen, *2 589. 

(if) The testator gives his residuary estate to be divided 
atiioiig “ his seven chihlren,” and |»roceeding to enumerate 
iheni, mentions six names only. This omission shall not 
prevent the seventh child from taking u share with the 
others. 

The testator having six grandcliildren, makes a 
bequest to his six grandcliildren,” and proceeding to 
mention them by their Christain natnes, mentions one 
twice over, omitting another altogether. The one whose 
name is not mentioned shall take a share with tlie others. 

Garth V. Mfijricky 1 I3ro., C. C., 30. 

i f) Tlie testator bequeaths “ 1,000 rupees to eaeli of the 
three chihlren of ^l.” At the <late of the will,.^l has 
four children. Each of tliese four children shall, if he 
survives the testator, receive a legacy of 1,000 ru]>ees. 

Tomkins v. Tomkins^ Ves. 5(i4 ; Garvey v. Ribbert, 19 Ves., 

\U 

In npiilyin^ On!* seeteui inuler tlie Hiiuln Wills Act, in which if, has 
boon ctnlxKlieil, the wonts ‘ * sons,’ ‘ ehihl,’ aiut ‘ chihlren * include 

an adoptc<t child; and the word ‘ jiramlchildrcn ’ includes the children, 
whether ath'ptcd or nut oral -horn, of a chihl, whether adopted or natural- 
l>orn ; and the f'X]»rcssioii * dau^hter-iii-luw * includes the wife of an 
adoptetl son. Act XXI of 1870, ». 6. 

The general rule is, that where the name or (h'seription of a legatee 
is emmeous, and there is n(» rcas4nial)ie d»*ul)t as to the person who 
was intended to he nani»*d or ilescriheil, the mistake shall not disap- 
}M»ini the IxMpiest— Williams on Executors, li5S, 15ee also 1 Jurm., 
j>p. 576—383. 

where there is no d4»uht as to the {>ersori intendetl, a inisdescrip- 
tiou of chaiacter will not frustrate the bequest, unless the false cha- 
racter attrihuKHl by the testator has been ac<piireil by baud, winch 
bas deceived the tesUtiir— v. Giles, I K^ en. 685. 'i'hus a reputed 
wife of the testator will take a legacy umler the ilescriptiou of a wife, 
as if she had actually 6lle«l the character of lawful wife iihid; Pratt T. 
Mathew^ 2*i Heav., 334) ; but when? a Icgacv was given by a woman to 
a man, whmn she believed to be her husband, a character which he had 
falsely assumed, the Court held, that the legacy did not pass — KemmeU 
y. dMolt, 4 Ves,, 80*i : see sls«» Melmixk v. .4/i7/oa, L. R, 5 Chau. 
Dtv., 27 ; AUtm v, AiePkersm, \ 11, L, C., 
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Rridenca of mcontin€nce, howevw, it n<»t tcimtittibl^ to a li*|rac!y 

to th<(* wife of the tettator under the detcriptiou of bit chttte wife— 
Kfnntll V. Abbott^ 4 Vet., 809. 

The Court mutt be ttlisfied that the attumed charartf^r wn» ilia 
m<nive for tlie b<»iinty befure it depriTct a legatee of tlie leira^'y*— 
liishton V. Cobb^ 5 My. and (V, 1.50. In Schli*x»v. Siti^brl, 6 Sim., 1, 
a testator, after mentimiiiijr A. .V., whinik he wat eniftiae I t*» marry, 
numo, and aliudiiiif to hi<i int(Mtd«Ml man i bequeathed tu my 

wife, and A- S. aaa iield entitkHj to the lejf«<*v. 

As to iiii^ukeH in the denerifitifui of a cliiiw of ie^jatees, tee iilustra* 
tioii {/) and cates eited thereunder. 

In liartHon r. fi trixnn, 1 IIiihs. and Mv,, 7*2. t)te testator hequenthed 
** to tlie two sons and tin* duuifhter of .-I /2 X50 a pieee,’‘ At the 

dale <d' tlie will and the de.tih of the testator, A. Ji. hud one son atid 
four ih'iU'jhters, and it was held that eacii of these bee children wiu 
cntitie<i to H leoucy of £.00. 

In /-owe V. (irrcn, 4 an*i .Sm , under a b*M|nest tf> the four 

sons of ,4, he liavin'jj tliree sons and a <lau:^htf>r^ the dausjhter was 
held t-o he entitled us well as the 

In In re itfdffrn, I... R, G (Mmii. !>iv., l.'lJt. the testator havinjQr 
tw o sons am i e liuiiolitern, ilivided liis pioperty into ni'VtMiths, ntul 
btMjnealhed one-seveoili t<» one son, and am»ther seventh to the otiier 
son. He then he<pieathed the “ remniniri;; five sevenths," dorii»;U^ tho 
respeetlve lives of liis diioijhlers A. 22. IK and /v, in etpial nliHres, 
for their separate U'te, He then, after the tleatli of .4, ;.MVe one'fiftli 
of the ftiii<l to file eliildren <d .4; afl«T tin* ih*nth of II, (of-fiflii to tho 
cdiihlien of 22; after the deutli of f\ one-fl'lli to tlie eliildt fii (not of 
f\ hut) 'd’ I) ; atnl after the death of E, one-fiftii to the eliildren ol /2, 
with pnwer l(» the trustees “ until the xhat c of ihe said inist .monies 
of the i**sue ofaov ‘’f niv siid rlaouliter.s should heroine p iV(ih!"^ to 
npplv tlie s.niie hv wav of m tioien luee.” Kai ost, V f*. held, ihwt % 
trust loid hern nniuteiiiiouHlIy omitted, and must he implied afii'r the 
death of (* for the elnldren of f\ Himilar to that whieli was ^iven to 
the children of the titlier four daughters. 

Hacon, V. observed, that tlie testator having seven eliildren had 
made an equal tlivisitm of all lus eslale ainorio them, ^fli it was the 
plain mPanm^ and intention of the will, d'lie two sons hml been 
plveii tlieir shares Without iiiuit'iti m. 'Die ilaueliters’ intereHiH. wiiirdl 
were for life in equal »hart*s, lie profeeted H'.:aiost rnaiifal iofltieuee; 
and then he provirlfd^ «.»■ intended to proviih*, that, upon t lo-ir death, 
their eliildren should suecced to their shares. “ I am,” lie said, “ to 
jialher the ineaninj; of the t«'«tal<»r from the worcls in whirdi he has 
exf*r«‘ssed Ids menniit^ -I nm not to he deterreil bv any aeei dental 
otnlssien from imltiiiL; the true hi;irnlfieation in the will, and I «ni not 
to sulotitutc what some blumleiiii;; atloiney’s eh-rlc or Uw-stationer 
lias written in the will, and treat that blunder as if it wan the intention 
of the testator.” 

Similar principles were acted upon in Sweetins^ v. PruieuuJt, 1^. H-, 
2 ('han. Dir., 4IJI; in In re DanteV t Settlement, K,, I f’iiin. Div., 
375; and in Greenwennl v. Greenwood^ L. R., 5 C/han. l>iv, 954. 

It is not, however, to be iiiferre<l from cases of this kind, that words 
miy be iifsertcnl upon mere imnjecliire, in order to e<|uah*e e«lates 
created by several <listinct and independent devises in favour fd pyr- 
•ons with respect to whom (he testator has expressed no uniformity 
of purpose, though it may reasonably be conjectured that be bad Uia 
same intention as to ad— I Jarm., 495 (4ib E^.) 
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64 . Where any word material to the full ex- 
pression of tlie meaning has been 
WW wordi mnj bo omitted, it may be supplied by 


Ulustrution. 

Tli« tentator givcH a logacy of ‘five himdred ’ to his 
dauphteril, and a legacy of ‘five hundred riipeea ’ to 
hie tlau}{litcr li. A (shull take a legacy of five hundred 
rupee*. 

Thin iipplieii to Iliiulus, etc., under the Hindu Wills Act, 

XXI of 1870, s. ‘J.- 

It mu 4 t Im? cleur from the context what the omitted words are. 

In Kvrkpntrivk y . Kirkpatrick^ 1 H Vi^h., 476, where there was a 
to A ami li, and if either difil heforo twenty ‘One and without inme, 
the share to jfo to the other, and if both died without istue, over, the 
words * under twenty •one' were supplied in the hitler part. 

So, where there was a «»ift of the interest of a sum of inonev to A 
fio life, thiMi to H for life, and on his deatli the principal to wo to his 
child or children, hut in case of H dvinir before A, the prineipal 
to jfo over, the words ‘ witliout leaving any child' were supplied — Abbott 
y. Middleton, 7 II, L. 68. 

Ho, the words * without tsxue' were read ns * without learine issue*— 
Hodjord V. Hadford, I Keen, 486; see Lans; v, I^ugh, 1 Y. and C,, 
718, where * on marriage ' was rea<l as ‘ ‘21 or marriage,' 

In some eu.Mes words of iimit^ition have been su[)plie<l {Langston 
y. Langeion, 2 C\. and Fin., I‘d4); also words of iidieritanee, as wliere, 
under a liiuitatiou to (ho firMt sou ami for detuiiit of such issue to tho 
second, tliiul, ami evory other son, and the heirs of his or tlieir bodies, 
the will was read so as ti» im-hide the heirs of the body of the first son, 
as well ns of tho other sons — Galley v. Barrington, 2 Hingh., 11^7. 

Under hci|uests to a class of persons, as the sons and daughters of 
a nameil person, a tjifl to one hy her ('hristian name alone has been 
held sufheient — Walker v. Tipping, 9 Ha., 8tK). 

Ho, ifn testator arrantjes the clauses of his will in numerical onlor, 
word.H of iiaiiiation at the end of each clause may be held to have refer- 
ence to ail the aniocedeut devi'-e» in that clanne-^ Colling*, v. Eustace, 
4 M. and Hoi., 58, 

No woixls are to be supplied or rejocteil unless there cannot be any 
rationnl construction of the words tis they stand Loan Fl 1 ) 0 !« in 
Chambers v. BraUgford, 19 Yes., 654; see Williuuis on Executors 
1089. 

'I'lie general rule of cxmstruciiun applicable to wills is, that words in 
are to lie taken in their oidiimry and grainuiatical wii^e, unless 

clear inlentton t»» use them in Hiiocher sense cau be collected, 
f, Gmrge, 6 All. H. Cl. K., 219. 

ami change of w**fds —In some rases, to elTe^tuate the 
elenr iinenti«»n o< the testator, a transposition of names will be allowed 

Moseley v. Atassey, 8 Eas t, 149; Doe v. AUctwk, \ B. and Aid., 137. 
In Heari v. Tnlk, 2 Do (». M. and C3 , 300. where a testator, in a will 
which ennlaimwl niiinliereil schedules, referred to one number by uiU* 
take tor attolber, the uiistakc was corrected. 
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The word ^ or* hot boeo frequeotljr oHonirod into * «ui* Bm 
▼. F«Urw% 9 Atk., 199; Greiiled r. Oremi^d^ Be«r^ 691. 

So * flod' in nometini*^ read *i?r* (ter /» rr L. R., 1 Eq , 

679; Kirkbridet Trn€t, L. H., 2 E<| , 400 , «« where there U « jfift to « 
dm of pereotia at a fHirtictiUr lime and Mtieh of Uiem as shall be living 
at a particular time Httkenngham ▼. Oakman, 'I Y. and C. (Ch.), 200. 

The chanjfe will not be allowetl to defeat a ewiled legaer : tinia* where 
a legacy is given over, if the legatee sinmid <lie in the lifetime of A and 
i?, the tenants for life, this means in the lifetime of Inith, attd if h© sur- 
vive either, he will be eiililled — Duy v. Day, Ka)-, 703, 

65. If tlie thiiip: which the testator inteiidetl to 
r betnieath can he siifficientiv idea- 

ill lies- titled fioni the descriptioii oi it 
oci. given in the will, but some parts 
of tlie description do not applv, such parts of the 
description shall he r(‘jecteil its erroneous, and the 
bequest shall take effect. 

Jlliuti rat Urns. 

(a.) A hoqueatlm to H Imm rnar.sh liiiida ia 

and ifi tlio ocoupatioii of A".’* The towtator luni iiinrMli 
land lyinjr in hut had no tiiaraii lauda in the ociMjpution 
of A^. Tlie worda “in the occiijnil ion of A ’* hIiuII he 
rejecteil us erroneous, and tlie inaraii landr of llio teatator 
g ill L shall |UiH« by the hequest, 

(b.) The testator liequeathg to A “ liin zainindary of 
Eaiiipore/’ llo had an eatute at Karnpore, init it was 
a taluk, and not u zauiiiidari. The taluk passes by his 


Day V. Trig, 1 l\ W., 28f5. 

Thi.s »e<’lion, wlil*'h if* emhodi^^d in tln^ Ilinrlii Willi Act, XXf of 
1870, H. 2, lay** down the iiia.xiiii, fal*a dmionnlntUo wtr twert, which 
appliet* wlicrc ihtM e i»* a th*«cripCi«»ii of parccla <Mn»n»ting of aepa 
pHriH. tlic first of wliicli ii i onipl»*te mid c*»rrecl. and iht* KRomd in*’ 
piptc and iiK'orrcct, See Morn’ll v. Tisfier, 4 Lxch., 5*11 , aev 
Weal V. Jjawday. I I H. C., 375. 


The characteristic *»f cctici within thli rule or max mi ii. that the 
description, «o far as it is fahe, :t!»pli«*s to no <*ohjcct at ull ; an<l fw> far as 
it is irn**, applies to on • only ; m*«* Wfhhfr v. SUtuhy, Ifi t . H- 
(K. S ), 755. 'I’liu**, if property is known by n parti<*nlar name, as 

* ^Vbile Acre,’ and is devised l»y that nain**, it will be iiiiiHriritt ahiiotigh 
it inav also be <lescribf*<l as in the o<’«*upHtion ot A and li, when ui 
fact it is in that of A only — Blaquc r. Gold 4 Cro. Car., 447. 


In Oor ▼. AlUn, 12 A and E., 451, where the <levi»e was to J.*bn, the 
jgrainitoit of B, charged with legacies to bis l»rotber« and aiwtrr*. ami 
there were two grandsona of B iiaio©<l .lohn, ot»e <»f whom bsnl hrorb**ri 
mtiil aiateni, and the other not, parol evnlrncc* was admitted in favour 
of the latter, the reference to the brother* and aiater* being held 
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to b« no flirt of the deocription. Hee Do4t t. Westlake. 4 B. end 
Ald^ 57. 

A doviee of lendi et A lieM hy B in the occiipntion of C, will not 
|HMm lande not in C# oocnpotion, there beinj^ other lunde in his occupa- 
tion hold under the te#»tat<ir ( Morrell r. Pinher^ 4 Exch., 591), for 
where there is property answering the description, no other property 
will pant— Webber v. Stanley^ 16 C. B., N. S., 698. See notes to next 
•oetion. 

In Sampem r. Sampeon^ h. U , 8 Eq., 479, under a derise of four 
I, 6re were, uptm ttie context, allowed to pass. 

A mwlescription of the tenure, -e. g.^ freehold for Iefl«ehold, &c.,— is, 
in ^Jieral, imnist^rial, if, in other respecU, it is clearly identihed (Oully 
f, i!7<reu, 10 B<i., 562), unless there is other property answering the 
in the will*-"£ifa/i v, FUher^ 1 Coll., 47. See next section. 


66. If the will mentions several circum-stances 
W»«n p.rt of de,. descriptive of the thing which 
in.y not be the testator intends to bequeath, 
M erroneou., J is Htiy property of his 

in respect of wiiicli all tliose circumstances (ixist, 
the bequest sliall be considered as limited to such 
propi'ity, and it sliall not be lawful to reject auy 
jiart of the description as erroneous, because the 
testator had other property to which such part of 
the description does not apply. 

Expla7HUion.~\n judging wliether a case falls 
witiiin the meaning ot this section, anv words wliicli 
Would be liable to rejection under tlie si.\ty-fiftli 
section are to be considered as struck out of tlie will. 


Illustrations, 


(a.) A bequeaflid to B » liin mnrsh Iniula ItIikt in X 
•lul 111 Hie «cru|.atioii of X." The testator lui.rinursli 
Jniid* lyiiijs III L. some of wliicli were in the occiitwiion of 
A. an. some not in ti.e occupation of A'. The bequest 
ehttll he consi.lere.l ns limite.l to such of the testator’s 
marsh laiuls lying in L as were in the occupation of X 


, A hequeatlis to B “ his marsh lands lyinjj in L 
«n<l 111 the occnpalion of A', comprising 1.000 highas of 
land 1 he testator had marsh Ian, Is lying j,, X, gome of 
which were ,u .lie .pupation of A', and some not in the 
oucupation ot X. The measurement is wholly inai.nlicahle 

together. The niensuremeiit shall be considered as struck 
out of the will, and such of the tesUtor’s marsJi lauds lying 
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in Ly «B were in tlie occupation of eliall alone paes by 
tlie bequeat. 

This aection, which in embodied •lim in tlie Hindu Will* Act, XXI of 
1870, s. ‘i, Iftva <h>wii the principle tlmt, in cjwes of mnbijtuomi de«* 
criptioii, if ihere are »<*reral terms of deseripjion applied to the aiibject* 
matter of a deriiie or beijnest, every auch term may be materml ; ami if 
there i* property correnpondin;; with that whicli is devUed in every 
particular, such proj>erty alone will paas to the exclusion of other pro- 
perty in /Htrf ox/y answering the description. For instance, where the 
testator recite^l that he was seined of reruin lands at A siih)ect to a 
mortgage, and he devised the said lands, this was held not to include 
lands at A which were not mortgaged — t*ullin v. PuUiM^ 3 Illng., 47 ; 
Smith V, Bidf^way^ L. R., 1 Exch. Ch., 331. 8ee, however, QoodtitU v. 
Southern, 1 M. and Sel., 299 ; Dawn v. Down, 7 Taun., 343, in the 
former of which cases, under the description of ** my farm of White 
Arre in the occupation of A,*^ other lands, part of the farm not in A*f 
occupation, were held to pass. 

lllustraiton (a) to this section follows the case of Sforrnll v. 

4 Exch., 591. See notes to preceding section. 


67 . Where the words of the will are unam- 

ExtriD.ic evidence higuous, hut it is found by ex- 
admifuiibie in caie of triiisic evidence that tliey admit 
latent umbiauity. of applications, one only of which 

can have been intemled hy tlie testator, extrinsic 
evidence may be taken to show which of these 
applications was intended. 

IlluitratiofiM, 

(a.) A man havinor two couftins of the name of Mary, 
bequeatlifl a sum of money to “ his cousin Mary.” It 
appears tliat there are two ^lersoiis, encli answering the 
(leHCription in the will. Tiiut description, tlierefore, 
admits of two apiilicutions, only one of which ran have 
been intended by the testator. Evidence is admissible 
to show which of (he two applications was intended. 

See Doe r. JIi»cork»^ 5 M. and .'163; Grant v. OratU, L, E., 
5 C. P., 727 ; Fleming v. Fleming, 1 il. and <J., 242. 

A, hv his will, leaves to B “ his estate called 
Siiitanpur Khurd.” It turns out that he had two estates 
called Sult^fifiur Khurd. Evidence is admissible to show 
which estate was intended. 

Thi* section is embodied in the Hindu Willi Act, XXI of 1870, t. 2. 

The general rule is, that parol evidence of the tealalor's intention 
is not admissible unless there is a latent ambiguity (see notes to 
s. 62, MUpra). But parol eridence is adottssible to show that there 
was no intention that the instrument should operate as a will (/.tslsr ▼. 
Smith, 3 8w. and IV., 282); or that the testator was induced tc maJet 
it by fraud {Doe v. AUin, 8 T. E., 147 ; see StkkloMd v. Aldridgi, 
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9 w where one codicil revokes prior one*, end another con- 

firoia them, to «how that there ia a miatake — In the Ooods of Thompeon^ 
L. H., I F. and I)., 8. 

Thia rule ia laid down in Doe v. Hteeockg, 5 M. and W., 363—368, 
It ia only in enaea of the description mentioned in tliis aection that 
parol evidence of intention ia ndmiasible — ib,y 369, See notea to s. 63 
and illuatrutiona (e) and (^f) to that aection. 

Where there ia a devise of the Manor of Dale, and the teatntor had 
two inaiiorM <»r tiiut mime (Dae v. Hiecockt^ 6 M. and W., 369), or 
Uiere it a irift to one, and tiiore are two persons who answer the 
description ( Carelesn v. Carelenn^ \ Mer., 384), parol evidence of inten- 
ikm is admissible. See Bennet v. Marshall, 2 K. and J., 613. 

Where the description in part applies to one person, and in part to 
another, evidence of intention is inadmissible — see Doe v. Hiscoeks, 
5 M. and W., 863; Oamer v. Qamer, 29 Beav., 114; and where there 
is a person wlio does answer the description, parol evidence is iiiadmis- 
•ible t<i show that another, who does not, was intended — De/nkire r. 

1 , 1 Ves., 412 ; In the Ooode of Peel, L. K., 2 F. and D., 46. 

Where no person profierty answers the description, evidence is, in 
general, Inadmissible — Drake v. Drake, 8 El. L. C., 172 ; see Moetyn v. 

, 3 U. L. 0., 168, and s. 63, eupra. 


68 . Where there is an ambiguity or deficiency 


Kxtrinsic evidence 
inadmissible in ca^es 
of psUmt ambiguity 
or deficiency. 


on the face of the wiil, no ex- 
trinsic evidence as to the inten- 
tions of the testator shall be ad- 


Illustratiom, 

(a.) A man has an aunt Caroline and a cousin Mary, and 
IK) aunt of tlie nuiiie of Mary. By his will he 
bequeatliM 1,000 rupees to “ liia aunt Caroline’* and 1,000 
rupeea to “ his cousin Mary,” and afterwards bequeaths 
2,(X)0 rujioos to ** his before-mentioned aunt Mary.” 
There is iio person to whom the description given in the 
wiii can apply, and evidence is not admissible to show 
who was meant hy “his before-mentioned aunt Alary.” 
The l>cqiiest is therefore void for uncertainty under the 
seventy-sixth section. 

(A.) A bequeaths 1,000 rupees to , leaving a 

blank for the name of the legatee. Evidence is not 
admissible to show what name tiie testator intended to 
insert. 

(c.) A bequeaths to B rupees, or « his estate 

of Evidence is not admissible to show what 

autn or what estate the testator intended to insert. 

is embodied ia Uie Eiadu Wills Act, XXI of 1870, s. 2 
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P«rol ovidefice of tnc^^nritm w inucimitMthle in tho <?••« of oiKimii 
| jnht$!uities. %» where there h « gift tu U»nk {J3ldmmmd$ v. Ifungik, 
4 l>rfw^ 275» 278). 

\Miere blanks are lefk for nameff, the bequest will be voitl for 
uncertainty {Grei^ v. Martin^ 5 Jur., N. S., 32t*), thoujrh s<une* 
times llie |»ersi>n» inteinled may l>e identifitnl from external 
stances — lie Grr^noni TrunU. 10 Jiir., X. 8.. G9t» It»it wlier»‘ the 
of some of the pemous to whom a gift is made are let! blank, the 
whole l>equeat will not he void— Oi/i v. rla^Mkaw, L. K , 2 Kf|., 740. 

!n BuylU v. Attornrjf^Gfnfral^ 2 Aik. 239* l^oan Ilxanwirai 
refuac.l to idlow parol evidence to explain the lestHlor's iiitention* 
where tin re was a blank for the h*<;aiee‘s name; but in Brier v, Pngr^ 
4 Ve«., 680, where there was a blank only for the (Miriatiati name* 
evidence was allowed to show that the claimant was rntitle<l. In the 
caae of a blank fora Christian name, thonoh the ainbigiiily woidd appear 
t«t be really patent* wben evideiiee has been admit uhI for the ptirpiHHi 
of supplying auch a hlnnk, it appears not to have l>een evidence of 
ititetiiion. but evitlenee iif (Mdluteral nnittera, to aht*w who waa iiitendeit. 
Re Grrgttone Tru»tt^ 2 II. ami M.* 504 ; (8. C.) 10 Jur., N. 8*, 696* 

Parol evidence was atlmiftefl to sb<^w who was intemlthl to be bene* 
by a legacy to Mrs. O.'* — Abbot v. Mauie^ 3 Vea , 148. 


69. Tiie menniiig of any oliiuse in a will is to 


Meaning of any 
clause to be collected 
from entire will. 


be collected from the entire ins- 
trument, and all its parts are to 
be construed witli reference to 


each other; and for this purpose a codicil is to be 
cousidered as part of the will. 


lllmtrations, 

(fi.) The testator gives to f? a sfierific fund or property 
at the death of and by a subsequent rlnu«e gives the 
whole of bis property to A, The effect of tlie several 
clauses luketi together is to vent tlie specific fund or pro- 
perty in A for lile, an I after bis ilecease in If ; it appcjir- 
ing from the bequest to Ji that the testator titeaiil to iiso 
ill a restricted sense the words in which be describes what 
he gives to A, 

(b.) Where a testator having an estate, one part of 
which is called Black Acre, bequeaths the whole of liis 
estate to A, and in another part of his will bequeaths 
Black Acre to the latter bequest is to be read as an 
exception out of tlie first, as if be bad said, ** I give Black 
Acre to i?, and all tlie rest of my estate to 

Roe V. ;Vfci7t, 1 1 Q. B., 466. 

This section is embtHlicd in the Hindu Wills Act, XXI of 1870, i. tt 

“All parts of the will are to be c*pn*trued with reference to escli 
r*”— aee per Wigxsm, in Fordv. Ford^ 6 Hare, 492. 

Although where two pastsgee are directly opposed to each other, the 
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liitter ii to preTiul (Cnw duo tnier ne pugnantia reperiuntur tit ietia* 
m#n/o, ultimum raium Co. Litt., where there is a mere 

incoiiiUteiicy, it if the <iuty of the Court to discover from the whole 
will the real menniiig of the testator, and, if poHsihle, to reconcile all its 
pnrta — Brocklebanky 20 lieav,, 213, /)i?r Lord Komillt, M.U, 

Bee Egfrrton v. Earl BrownloWy 4 11. L., 181 ; Qrey v. Peartony 
6 II. L. C«., 61. 

Thus, if it appears from the entire will that jreneral words used by the 
testator were not used in their "efienil Hcnne, the mcanin<» of such 
words will be restniiiifMi in accordiinci* witli the testator’s intention. See 
Strong V. Trot, 2 nurr.,l)l J ; see al.so next section. Wliether n general 
tiitont, or a partiiMihir intetit, exfires.sed in a will is to prevail, must 
depend on the context of the wlnde will, in construing which, words of 
a tei'hnical kind tire not ne<N*fsariIy to receive a technical u^eaning — 
JenktHM V. IlugheHy 8 II. L. (hi , 571. 

Ho, there are many cases upon the construction of wills or other docu- 
ments, in whiidi the spirit is strong enoogli to overeotne the letter — cases 
in whii'h it tf iuipossilih*, for a reasonahle being, upon a careful perusal 
of an iiiMtrttmeni, not to be satfstietl from its contents iliat a literal, a 
strict or an ordinary intcrpi etanou given to jnirticular passages would 
disafipoint and defeat ttie intention with wineli the in.strunient, read as a 
whole, persuaileH him that it was framed A man so eonvinced is 
authorized and bound to construe the wiiting accordingly— Ac^ v. 
fy 4 DeU. M. and G., 85, per Kniuht Beuck. L. J. 


70. General wonts mav Ue nndetstood in a res- 

trirtcil sense where it mav be 
collected 1‘rom the will that the 
testator meant to use them in a 
resh icted sense ; and words may 
be understood in a wider sense 
than tliat which they usually hear, where it may he 
collected from the other words of the will that the 
testator meant to use them in such wider sense. 


trictcil fciiHO, and wlicu 
in a tenne wider than 
usual. 


Illu»tratio7is, 

(a.) A testator gives to A “ liis farm in tlie occupation 
of H,” and to C “ all his marsh lands in Part of the 
farm in the occupation of H consist-^ of marsh lands in L, 
fit)d the testator also has other marsh lands in Zr. Tlie 
general words, “ all his marsh lands in Z,’* are restricted 
by the gift to A, A takes the whole of the farm in the 
occupation of 19, incliiiling that portion of tike farm which 
OOikStsU of marsh lands in Z. 

The testator (a sailor on ship-hoard) bequeathed 
to his mother his g«)ld ring, buttons, and chest of clothes; 
and to his friend A (a shipmate) his red Ihix, clasp-knife, 
and all things not l>e fore bequeathed. The testator's share 
in a house does not pass to A under this bequesU 

This is the case of Cook r. OoMUy, I F. Wait., 
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(c.) A, hy hi« will, bequeathed to B all his 
furniture, plate, linen, cliittu, book:^, picriii e«, ami all other 
gtKidrt of whatever kind; and ufterwarvts Itecpieiulied t<» H 
II M[»ecified part of Ihm j>n>peitv. Uml»‘r tin* tiiKt liefpiesl 
R is entitled only to such articdes *>t the testator's as are 
of the same nature witli (he articles tiierein enumeratctk 


Wrenrh r. 3 Hejiv , .'IJL 

Tiiin section jsi embiKluMl in (he llimlu Wills Act, XXI of iSTO,*. 2. 

Ah to the fimt part t»r llo‘ see v 7Vr//, ‘i Uurr., 

9 JO. 


rio* Wiirvl*! * ‘ ijooiU,’ or ‘ fhaltt'ls,’ which io eeiicr.'d eouij>rHe 

the whoh: t*sfate ot tin* teHt.itor, i «*s( i aiofil (»> thi* eoiit4'xt, w hen 

ianiitMlmicl V as'o. nui'd wiili Ics'i I'njujo * h/Mi^j\ «* wort!*^, h.i\<\ in 
Koliu* eases, lestiaincd to tn So tlo* woj'ls 

‘ e^tfite * nioi ‘ jno|u*rf y * hiivc h**^'n eonlnuMl to |hm «oH;>liv hv tin* it juxtn- 
posiiion with >vor^i^ ipi > vo ol teat o} pr(>|M>i'(v ; s<*o 

1 •l:irin , 7o! ; stM? (\i<}k v. (hihlrtf, 1 J*. Wins, 3oi ; Jittwaifs^x v. 

, 13 V’e-% , 30, nVcfo-A V Jutttn^, 3 litMV, o‘Jl. 


to the '^er'oiul cLviiho in this section, 1 n «.iune c.iNei wonK 
ili'Si’t i pti v<* ot jMM'onal e'it.itc nia>. (tom ih*’ eonl«*\t, he hi'l‘t 
o compiise renlfv, ‘nil tie* r**>.t ' , A(^rrr \. L K. tl 

■h),, JNO); * ellerts * ( /h>e v 1 Ka , 33 > ; *wo|j(il> 

V. Shr/tnn, iH 44.>). 

A ihoi'teoC rfutn and profits will pin-* the wliole int* rest in hit»»! if 
(here nre wor<ls of inie-nt.inee ~.Ao/i/4«ou v, Arnoitl, I .s.-n., IhO, 

So, prnna /neo', u <levi,H** «*t liie U"** ot l;*n>! i.MVes (lie teHfitun'* M»fere»*t 
ill tiie Jjiot] — t \<o/{ V. (jernvii^ I Sunn, 1 h3, iiuhhrth v, St/uirt\ 
4 lieti. uiiil .1., 40G, 

It niMV he of iniportnnr**, in app'*-ino the i«eeon<I putt of tie* Mertimi, 
to notice tlie Bense wliit li tlie (oiiowiii;/ weuh und phru^e'v u-'imlly 
lajar ; — 


‘ Hoir'eiiolil i/oo 1*4 ’ und ‘ rnriiitnre' will iin hide pieinri'i hnn;/ up rind 
pi 'I te und hou(4c 1 iiieii ( J I*. m « , 4 I f I K I oi t n » •{ hi m »k h ^ 3 A tk , Jot ), or 
wiM<*s r>r other eon''UHiul*le url leies <3 Vei*. 31 ) , oj poods helonpinp to 
tlie teHt,il4H' in the wuv of tni<ie rj P W in* . •V)2), (»r tunioief sioelc 
(J9 L, .1., Cli , S75^ or tenant's fixtures ^ L. J1 , 10 (di. J>. 13; 1 JuiiJi., 
p. 757, note h ) 

* (mxkIh’ wdl piiHs ull the personal estate of the te.itator — v. 

nolle, l Atk., 180, 

‘Chattels’ or ‘elTects’ will also liave the »nme ell’e^'t sUnding 
alone— Kendall v. Kendall, 4 Kiiss. Chun. Cu., 3h0 ; Campbell v. J*re$* 
cotL, 15 Ve«., 507. 

* llousehoid poiKls ' will pass everythinjj of a pernianenl nature,— i-if., 
artieies of household use whii’h are not eo'iMuiiied in their enjoyment '«• 
Kendall v. Kendall, 4 Uuss., Chun. Cu., 3h0. 

* Iloitsehtdd furniture ’ will pass nil pets<»nal clmtteK that mar 

contribute to the conreiiience <»f the JioiiiM*hohJer. or tin? ornainent of 
the house Tempett r. Tempett, ‘J K und J., as pluie, iiie ii, * hum 

both itseful and ornainentul, also tenant's fixtures {Slanntng r Stylt^ 
3 P. yXtnn^ 336) ; hnl not Ixioks {iindgmun v. Uote, 3 Atk,, JOJ), nor 
wine* {Porter t. Tournuy, 3 Vei., 31 1 j. 
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* will not pfttf plate or jewela— Daww Latimer* $ eoee^ 1 Dfet, 

,69, pL 16. 

< Mdotea * doefl not of include atock— OmwMxn^y t. Butcher, 
1 Turn, and Kusa., 272, per I^oao Eldon ; aee Petty v. WilUan. L. K., 
4 ChaiL 574. Hut the word ‘money’ may be ao aa not 

only to include atock but other personal pro]>erty— /VicAarrf v. 
Prichard, L. II., 11 Eq., 232. 

‘Shares in a railway company* will pass stock in a rnilway company, 
unless there is an indication to the contrary — Morrice v. Aylmer, 
L. H., 7 H. L., 717. 

‘Securities for money* will pass stock in the funds (Beecoby r. 
Park, 1 Sim. and Stu., 500) ; but while it is doubthil witether it will puss 
bank-stock (stsc O^le v. Knipe, L R., 8 Etp, 434), it will include 
money placed at a bunker's on deposit notes (Hopkins ▼. Abbott, 
L, U., 19 E<i., 222). 

* Debts ’—Under n bequest of “ whatever debts may be due to me 
at the time of my death,” it was hcbl, that u bill of exchange, drawn 
ill the testator's favour, and delivered by him to his banker, and a cash 
balance in bis banker's bunds, passed to the legatee — Carr v. Carr, 
1 Mcr., 541, note: see WilliuiuH on Executors, 1184, 1206. 


71. Where a clause Is susceptible of two niean- 
Whrre ■ clftuiie in lugs, according to otie of which it 
«<■ two cc.ii,triir- j,jjg goiiie effect, and accordine: 

lions, that which has . .i i ® 

some cdlect is to be to tllC otllOl’ it Cail liaVG nOUG, 

preferred. tliG former is to 1)0 preferred. 


This section is embodied in the Hindu Wills Act, XXI of 1870, s. 2, 

In Atkmnon v. Hntchinxon, 3 1*. Wins., 259, Loan Talbot said : — 

Where w<»rds arc capable of u twofold consirnction, even in the case 
of a <leed, and mueb more ot a will, it is just uiul reasonable that such 
const ruction shonbl be received as lends to make it good.” See Turnrr 
V. EruwpUm, 2 Coll., 331. 

The same principle has been applied to case.s where, upon one con- 
•irneiitm, a elauf*e in a will uppearM t«» oHi'od against the law «)f 
perpetuities, but where the cbinse is fairly capable of another con- 
sttuctiim, wbicli avoids tliat olyection — Ainrtvlh v. Holloway, L. K., 
5 H. of L., 532. 

In one case tbeUtuiit adberetl to the literal language of the test.a- 
tor, tln>ui:b it was bi;:bly probable that be liad written a word by mis- 
take for one whieb wuubl have rendered ibe devise void — C’Afinniun r. 
Oltrtr, 3 Burr., * ' 

It is alja» a rule t»f eemstruction, than which none is better established 
for obtain# u more uidiesitating assent, that where words are susceptible 
iof several inlerpreUtiot s, we are to adopt that wbicli will give effect to 
every expression in the eonte.xt in prelerence to one that would retliice 
j some of those expressions to silence. As where the testator gives to 
Ulio next of his kin of bis name {Jobfons ensr, 2 (Vo. Eliz,, 576), or to 
Uie next of his name and blood (A«gA v. Lrigh, 15 Ves., 92), it is 
liehl. that the teatator doea not use llie worti * name * as descriptive 
of his reittlioiia or family only, but means additionally to require, that 
the devisee or legatee shall bear his name — 2 Jarm., 141, See Hoe t. 
C;«f/wi,4 A. and E, 321. 
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72. No part of a ^ill is to l>e rejecteil ns 
No part of will to tute of menninja:, if it i» jmssiUle 

to put a reasoimUle construction 

^ - — u can * . 

be put on it Upon it. 

This section is embodied in Uie Hindu Wilts Aot^ XXI of 1870, a. 

No word tlist tias a clear and dehnite operation in the disposal of 
the testator's properly can be struck out — Hall r. Warrea, 9 11* of L., 
420, per Loan (Umpbsll. Thus, if there be a desist in f«»« to dl. N.. 
and in asuhs«Kjuent part of the will a derise to C, />. for life, lu»tli parts 
of the will must stand, and in tlio coiistructi<»n of law the devise to 
C. />. sludi be first — Anan., Cro Eli*, 9; see Doe v. />itrt>s, 4 M. 
and W., 599 ; Williams on ExrciitoiH, I0#i8- 

When*, however, two clauses or pifta in a will are irreconciUhle, Iki 
that they cannot stand to^**fher, the lust shall pr'*vnil ; see s. 75, infra : 
i^onntaniine v Comiantine, 6 Yes, 1(H>. Hut it is luu to hi* iituler* 
sIoikI from this rule thiit, liecause a testator uses in mie part of hn 
will words havinif a clear luoaninjj in law, and in another part wonU 
inconsistent with the former, the first word«» arc to he c mcellnl 
• per Lord Ur.DRSDALR in Jrrxou v IVVi>A^ 2 Hli'ih. 5fi. It is 
also a rule of Imw tliat a p^irticidar intent, althoujjh first expresseti 
in a will, must wny to a *;cncnd intent, flie nde lieinjj, that techni- 
cal words and words of a settled Iceal sijinifn'atjon shall have tlieir 
lejral crtcct, unlosa from suhscqueiit inctoisistcnl wortU it i* very clear 
that the t»*stat >r meant oilierwise —JreHnn v, fV/o/, 49, 5fi, 

57, Yet it wa** said, that the wonts “ heirs of the hiwly '* will 
vield to a clear fiarticnlar intent that the estate should Imi only for 
life, and that may he from the efle<*t of wonln sujM*radded or aiiv 

expres'«ioji showirej the particulur intent of the testator; but that must 

be clearly intellijxihle and uncijui vocal — ihuf 5.1. 

Hrjfction of word*. — Papicuiar ’e.irds mav, 'n some instances, Iw 
rejected, when they are incoii’iistent with the clearlv expressed pro- 
visions of the will. Tims, where an ahxohifr term of 99 years was 
limited to J. C., with remainder, after the d»nith of f',, to the first 
and other sons in fail-mah*. the words <,:ivifoj an fi5io/wtr term to ,/ C, 
were rejec te<l — Cortjfon V. fifh/ar, 2 C!r>x, 140. The words ‘/hr Meir 
Itres* were reiected in a devise “ f<» A and Ids heirs f«rr theii lives**"— 
Doe V. Strnlttkr, 12 East, 515. No the word * afoiesaid ' h'ls heeii 

rejectetl where the ohi<*<-rs to winch it was applied had not been 

nieiitioiied before — Campbell v, Jiauskell, 27 Bcav,, 125. 


73. If the same word.s occur in differtMit parts 

Int^rprcuti.... of ‘''‘‘r 

WMi-tls refieati d in di(- t'lkeil to llUVC IkhMI ll.setl CVerV- 

fereot parts of will. whei t* ill the sauie sense, unless 

there apjtear.s an iriteiitioii to the contrary. 


This section, which is al»<» emhodied in the Him iu Wills Act. 
is in oc'cordance with the cniion of consttuclion, that where a 
tesUtor has affixed a particulur meaiiinjj to a nord in one fiait of 
his will. It shall he construed as haviiij; the same in'^atiinif i»i wH other 
parts of it, unless it violates the sen«e — Uhode* v. lihode*, 27 Heav,, 
413. But this cation dries not preclude the Court f 'on pu»i*oj;f n 
different construction nn the sauie words wlie») applies! to different 

iSec Forth t. Chapman^ 1 P- 6fi7 ; 2 U ifiiams 
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on Bxecntorw, 1086. Bee PaUin r. Ballin, 9 C. L. R., 28 ; (S. C.) 
I. L. II., 7 Cttlc., 218, /)er Wjuon, J. ' 

In Sibley v. Perry^ 7 Vea., 522, the testator made certain bequests 
to sereriil persons, if living nt his decease, and if not, be directed that 
their lawful Msae sliould take the shares which their respective parents, 
if living, would have taken ; and he also made other bequests to the 
lawful issue, living nt certain perimls, of other pet'sons. Lord Eldon 
held, it was clear ns to the former class that children were intended. 
Ami tiint this was n ground for giving the word itsue the same con- 
struction ill the oilier bequests. Where the testator uses an additionnl 
word or phrase, it is to he presumed that he bad sti additional meaning— 
Campbell v. Campbell^ 4 Bro. C. C., 16 ; see Clavering v. Elliaon^ 
8 Drew., 472. 

To prevent the operation of the rule in this section, the intention to 
the oouirarjr must be strongly indicated — Harvey v. Harvey^ 32 Beav., 

445. 


74. The intention of the testator is not to be 

set aside l)ecau8e it cannot take 

‘-ff™' .t" 'll" «i “'"nf, iin 

•i possible. etfect is to be given to it as far 

ns possible. 

Illustration, 

T-lie testator, by a will intulo on bis deathbed, bequeath- 
ed all bin properly to C. D. for life, and after bis decease 
to a certain bo.*<pit.uI. T'lie intention of the testator can- 
not take etleet to it.s full extent, liecaiise the gift to the 
hospital is void under the one hundred ami fifth secliou, but 
it shall take efiect so far a.s regards tiie gift to V, L), 

'rius section follow-^ the law n« hiid down in tlie judgment in TheU 
lunmn V WoodM, 4 Ven., of J., qu.dio.; '1 ’albot 

HI liopfnns V. IlophiuM, It is embodied in the Hindu Wills Act. XXI 
ul l«70, « 2. ’ 

. * m . ri7/r, 13 \ es., 486, whore the testator showed an 

fttixioiis lutunliou tliat l\Yt> paits <if his property ^hould go together, it 
wtiM toilful (hfil Hs (o one 4.f the two p:irf« the to.stutor Imd no power 
ol ilixpoxition. Mild it, was hold, th.it. the devisee sliould take the other 
past, noiwithitondini: that the testator meant him to take it only in 
coitjuuciion with the other. 

75. Where two clauses or gifts in a will are 

Theiastoftwoinoon- iiTOconci lublc, SO that tliev can- 

...,«ntc.»».e,rrevaii. not possiblv Stand together, the 
last shall prevail. 


(<i.) Xhe t<*8tat<w, by the first clause of bis will, leavea 
e»late ..f Rainii:.»..ie ‘ t.. .4’; un.l l.y tlip l„«t clause 
liw toll, leave, u ‘ to // aud not to A.' B shall have it. 
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(6.) If a nun, at the commencement of his will, pives 
Iiis house to At hihI at the close of it directs that his liouse 
shall he sold and the proceeds invested fur the benefit of 
Bf the latter dis|>4)sition shall prevail. 

This section i« enibcKlied in the Hindu WilU A2t^ XXI of I870» •. 2. 

Where two clauftes of a will nre alxolutely re|Hijj;nniit, the l«i»t pre- 
vnils — Ulrich r, Litchfield^ Atic,^372; sec AVrr r. L U, 

8 E<|., 462. But nil the |•arts of a will are !<• be reatl with referciioe to 
each other so «s to jrire efl'ect to ererv part of it (see s. 61), ak/o m, p, 79), 
and apparent iiteonsisteiicies may, in this way, be reconeiteth Thus, if an 
estate in one part of the will is giren nbsttlutrly to A, and in another 
part to Bi A and B will take j«»intlr {Uidout v. Pain, 3 Aik , 486, 
493 ; Davii t, Bcnnct^ 30 Hear , ‘2*26) ; hut this only where the gift is 
of some specific indithible chattel — Ulrich v. Litchfield^ 2 Atk., 375. 

An absolute estate will, in some cnsei*, be re<hic*»d to nn estate fiir 
life to give effect to snbsenueut gifts — v. Beutle^^ 2 M. and K , 
149 ; see Gravenor ▼. WatkiuM^ L. U., 6 C. P., 500. See notes to s. 72, 
tupra, 

76 . A will or bequest not expressive of any 

Will or bequest void definite intention i.s void for un* 
for uncertainty. Certaintv. 


If a testator says — “ I bequeath gooils to A or ** I he- 
queatli to^l or I leave to A ull tlie goods meiitimied in 
u schedule,’’ and no s(diedcile is foutnl ; or “ I hequeatlt 
* money,’ ‘wheat,’ ‘oil,’ or the like,” without saving how 
much. This is void. 

This scc!i<»n is «*inbo<licd in the Ilifolu Wills Act, XXI nf 1K70, s. 2. 

A de%’i^e or be pient be (NMtuin, <r e;ipMl»le of b<*ing r«*iMj«*red 

certain, both ns to tlie siibjiMM -inuttiT anil objerts of il — Mvhun v, 
AJohun^ 1 Sw., *201, oiled in 1 Juiin , p, .'157. 

'riins, wloTe the pariimbir amount nr pat I in left nner-rtain, the giO 
will, ill general, be void.- g , wh**r»* a lianditoini* gratuity is given lo 
the execn^^»r ‘^ — Jtthher v Jnb^ter, 9 Sun.. 50.3. Klte«-t, loiwever. wid be 
given t() n legacy of a re.-i^onable siiiii inr tumble — JaekKon v. /lamdiou^ 
3 .J, and l.ut , 702; see Otidie v. Jirtucn, 4 l>e(f and J., 179 A 
befjnest in tbe altemaiive of X50 or XI 00 i« o good bequest of XIOO— 
Heate v. Seale, 1 P. W , 290. 

As to the effect of n gift of such part as a legatee shall choose or 
seleirt, the legatee may make liis own ^election ; but there iiiiisl be some 
aeh'ction, and the donee cannot take the vi'inAa — Kennedy x, Kennedy, 
10 Ha., 438 

Where tlie amount is capable (»f b**ing ascertained, as when there is 
a power of npp<»intnient or of applying prop**rty in a particular way, 
and there is a gift of so iiiuidi as is m*t so nppointe*! or applied, ilia 
gift is good — Gade v. Worthington, 3 IleG. and S., .3s9. 

8o, where an nnascertainetl part is given for a voi<I or illcgsl purpose, 
and the residue is given over, the gift of tlte residue will WgofMl unlv if 
it can be nscertaines! how much would have been given for the void or 
illegal purpose — Adam v. CoU, 6 Beav., 
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^ kfioiit In Buglwid, it bmom, wiU ^ ta ^rwrjt 
% t^Mon it th« onoertiiinty <*f the object. Where there Jire two 
^urithM ii Hie tMae netnc, the tetrecy will be dieided between them — 
^ !er t. Ckildt, Amb., 524 : Simon ▼. Barb^, 5 Hum., 1 12 ; tee 
¥♦ nomp$im^ 2 Y. end C., 295. 

A btqneet <»f * eome of my b«it linen * wei held to be fold for ancer- 
Uklniy^Fteh e. Ualsty^ 2 F. Wm., 387. 

A beqaeet of * X3,000 or thereeboufe ’ to be raised by 
^ etititiai income* hea been heUI 5foo<I, the words * or tliereebouta bein^ 
eimeidered to meet tlie difficulty wliich would arise in accumulating up 
to the exact amount— Oddie v. Browhy 4 DeG. and J., 179. 

A bequest it iiot void where the amount is diflcrently stated in dif* 
ferent parts of the will, if it appear that one statement was evidently a 
mistake— FAi7/ip/>s v. Chambtrlaiuy 4 Vcs., 51. 


77. The description contained in a will, of pro* 

nerty the subject of ffift, shall, 

Words describing * l i. . 

•iib>ci r.f..r ti. pn.- unlcssa Contrary intention appear 
perty nii«w«rii>g tiiat h}' the will, 1)6 deemed to reler 

to and comprise the property 
answering that description at the 
death of the testator. 


Tills section, which is also embodied in the Hindu Wills Act, XX of 
1870, s. 2, is similar in effect to s. 24 of the Wills Act, I Viet., c. 26, 
which is ns follows: ** Every will shall be construed with reference to 
the rcnl mid personal estate coinprisetl in it, to spenk and take effect as 
if it had been executed iiniiiediately before the tieiitli of the testator, 
unless a contrary intention shall appear by the will.** 

Umler that section a general devi'ie of real estate will operate on all 
the properly of that description — O'Toole v. Browne, 3 KU. niid B., 572. 

Will npeaking from death . — A release of all (hjhisdue to the testator 
is a release of all debts due at the death of the testator — Eoerett 
y. Eeeretty Ii. It., 7 Chau, Div. ((b A.), 428, per Jambs, Cottow mid 

IjIj j. 

Contrary Intention , — It is not necessary that the contrary intention 
should be expre'oied in so luanv w’ords or in some way quite free from 
doubt. It is sufficient that it i.s to be gathered by adopting, in reference 
to the expressions used by the te.stntor, the onlinary rules of construe* 
tioii applicable to wills. Thus, where, in a will hearing a particular 
date, the testator gave ** all the estates of which I niii noir possesses!,** 
and used the wont ‘ now* in other parts of the will, clearly alluding to 
the period at which he was making the will, it was held, that the 
testator had indicatetl a conirarv intention so ns to take the ease out of 
the general rule, and that property n<Mniireil after the date of the will 
was not affected by die will — Cole v. Scott, \ Mac. and G., 518. 

A atmilar construction was put on die word ‘ now* in HuichinMon v. 
BnrroWy 6 II. and N., 583. 

Where die tesUtor describes property * of which I am seised,* tlist 
d<H»« not amount to an expression of intentiou to refer to pniperty in 
his possession at the date of the will. 8ee Doe v. Walkery 12 Mce. and 
W., 591 ; f^angdale r. Bfiggfy 25 L. J,, Chan., 100. 
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Jn Gooikd^, Bsmtlf, 1 K. iimI J., 848, W<Mn», Y. C., 

Wbt*fi I Wffer to m |i«r(icoi«r ikinjt, tutli t* « «r m burt«, atitl 
brqueoth it «• * my ring * or ‘ m j bor^* it 9^mn$ to me thoiy miglit bo 
cotiictdeniblo «li(fi<3uUy iti styiiig tliot tbo * conlmry inienimti* to wbieU 
tlie 24 Uj iecliou of the WilU Act refom. not on tb« fitee of tb« 

will ; but when a bcque«t U of that wbtcb ia genertc^of ibat wbiob luaj 
be increased or diminisbed, then, I apprehend, Uie Wills Act retjuttes 
sometliing more on the face of the will for the purpiise of iiidtcatiiig 
such * cuntrury intent thun the mere circuitisUnee thut the stibjiH;t 
of the bequest is tlesignated by the pronoun * my.* ** hi thut ense it wus 
held, that a l>equest of * my new per cent, annuities * comprised all 
the new |>er ctnts. which the testatrix had at her deutli. See 
Dougliu ▼. DouglaSy 1 Kuy, 400, where the deMiriplion * all the it<n:k 
wliico I have putchused * was held to have relerenee to the date of the 
will, and not to the date of the death of the testator. See Kmu$$ r. 
Smith, 2 OeG. and S. 722. 


Ill Jle Oibson, L. K., 2 Eq., 669, the testator, who was possessed of 
£ 1 000 guarniiteerl stock in the N. H. Hailwny. bequeathed * my oati 
thousand N. B. Railway Preference Shares/ and ufler bis will sold hit 
guarunteed stock, and subseij^ut^ntly arrpiireil, by vurious purchases, 
other shares and stock in the N. B. Railway, it was held, that nuthiiig 
passed by the beipiest. 

In Waf^nlaff v, YVngsUtJf, L. R., 8 Eq., 229, under a gift * of any oUier 
prop<*rty that 1 may now posaesn/ persunulty acquired iiftcr the tiutc of 
the will was held to pass. This case seems har«tiy consistent with tne 
case ««f Coie v. Svoit, jfupta; but in CoMttr v, Fox, E. R,, I I Kq , 542, 
AIaliss, V. C , cxpressetl liis dissent from the decision in Coie v. Scoli, 

This section, ns also tlie ( orresponding section of llie English Act, 
it is to be observetl, does not iqqdy tc» the ohjerts of the fektaiot*! 
bounty, but only t<» tin* snhje»'t. When* iln* tej»tat<»i be(|iie«thed certuin 
funds to A, n widow, fur iilc, or until her iiriniagr, and. atler her death 
or marrlayfC, ninon;^st her children, and .4 inuirn'ii In'tween the 

date of the will and tin* death of the leiiiator, and he was aware 
of the marrlnge,— it was held, tliut A was not entitled to the iticoine 
of the fund, but that the gift upon the murtmge caine at oneo into 
operation — Hullock v. lienuett^ 7 M. ^ind Cj., 2H.1 ; nee tite 

remaiks of TcaNaa, L. J,, in (jun^dale v. 8 iMi, M. and 


O., il9I. 

Alt to period from which will MpeokM, with reference 5/ the ohycU of 
thegifUundrr it. — I’he pinudph* whndt governs the eonstriK tioii of 
expressions descriptive of a s|»e<*ifi<! jru/yrr/ (as t<i specific le^ucies, fee 
ss. 128 — 136, infvo) of disponiiion, applies also to the objects of the 
gift. 'rhuH. if a testator give nn estaW or sinn of money to Ins son John, 
the gift will take **iTert in favour of Ids son of this initnc (if any) at the 
elute of the will, and of him only. If, iherehire, such immi sliould die in 
the testator’s lifetime, and the testator slnmld ufi*‘rward8 have another 
son of the same name, who should survive him, such nfter-boi ri son 
would not be nn object of the gift — i Jarin., 323 ; see /os/^r v. Coo4, 
8 Bro. C. C., 346. 


'I’lie following projKisiticms are laid down by Mx. Jaxman, toL I, 824- 

A devise or ber|uest to the wife of A, who hni a wife at the 
date of the will, relates to that person, notwithstanding any change of 
circumstances which nmy render the description iiiapfdicable at a sub- 
sequent peri<K!, and by parity of reasoning, under ail circumstances, 
c<ui6oed to her ; but if A have no wife at the date of the will, the 
embraces the intlividmil sustaining that character at the death of iba 


testator. 
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A Rift tt> the teftator*8 iervantw simply, without eddiuR a condition 
• that shall be in hi« service at his decease,* will take effect in favour 
of the servants at the date of the will— Pui Aer v. Marchant^ 1 Y. and 
C., 2110. 

In the absence of a controlling context, a pift to an unmarried 
woman for life, with roniniiuler to her husband in fee, vests an indefea- 
sible estate of inherit nnee in the pornon wlio first answers the descrip- 
tion of her husband — v. WtUs^ L. K., 7 Chun., 7. 

Gift* to claMMfM. — The will is to be held to s[)cak from the death of 
the testator in rc‘f*renee to pifm to classes, or fluctuntiii" bodies of 
persons : as to eiiiMren or deHcendimts, which applied to the persons 
nnswet inp the deseription at the death of the testator irrcRpectively 
oftlione to whom the dcsciiption was upplicahle at the date of the will, 
but who fuhsefjuentJy thed in the testator's lifetime — 1 Jarm., 3li6. 

78. Unless a contrary intention shall appear by 

tlie will, a bequest of the estate 

Power of appoint- qJ* ^ho testator sliiill 1)0 coiistruetl 
nientexeciited by gene- *11 i • 1 

ral beijueat, to incIiKle any property winch 

he may have power to appoint 
by will to any oliject he may tltink proper, and 
simll operate as an execution of such power; and a 
bequest of property described in a t^eneral manner 
shall 1)0 construed to include any property to which 
such descri|>tion may extend, w hich he may have 
pou'cr to appoint l)y will to any object he may 
think proper, and shall oj)erate as an execution of 
such power. 

'I'his Bcctidn closely follows s. ‘27 of the W^ills Act. 1 Viet., c. 26. It 
docs not «*pply to llind|^s, etc. — Hiiulii Wills Act, XXI of 1870, s. 2. 

In the Knglish Act, llie words arc “ power to appoint in any manner 
he may think proper,” instead uf “ power to uppi>iMt will to any 
object he may think proper.” 

The section is confined to general powers. I’hiis, a power to 
appoint by will uinongsi vhildfen in such tntinner as the app<»int<»r shall 
think propcM, is not within the section f 7o res v. Awdry^ 12 Beav., 
604, Ntif is a |>owcr to appoint by will nmong relations or ftietids — 
Jte CopiiHx wtU^ 2 Dr. and Sill , 327. Bnl u ]>owcr to appoint by 
lPi7/ only, which is expressly wtihiii the wouKofihts section, was held 
to lie witliin the wi>rds of the Hooiisli Act — /fr Powelt* Trusts^ 18 W. 
li. (h'ng ), 228. So u powei in a marriage settiemeia tu appoint by tleed 
or will to ail and every “ person or piTsons, elnUI or childien'* is witiiiii 
the section — v Pollard, 6 W, li. (Bug.), 774. Slielford's lieai 
ProjMBrty StatnU*?*, p. 326. 

A general power given to the survivor of two persons may be exer- 
oUint by a geneiwl devise in a will e.\e<'ntotl by the ultimate survivor 
during their joint lives— 7'Aoma« v. Jone$, 2 Job. and 11., 475; see 
Cart V. Ccirf, B l)e G. M. and G., 131. 

The true construction of this Statute (1 Viet., c. 26) coupling ss. 24 
and 27 «»f the Statute (which eorrespmul with »s. 77 ana 7S of tbia 
Ao() ia, that a wiU may u|>eratc oa an execution of ail power* 
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in tlie tnsUtor immedifttely befom hit tlenUi. A pemon t«i jmri 4 mm% 
be beki to luteml hi» will to (»pemte on p*wert which he he<l« not «t 
the date of executing it, but which he ac()uir<Hi befure hU tieaUi^nfr 
pAOB Wood, V. C., Thomas T. 2 Job. and 11., 4^%, 

Thus, general powera have been hehl to have been executed by 
wilU dated prior t4» the creation of the powera- .Vti/Zmoa v. Wef^vn, 
16 Sim, 26; Paitk v, tSAore, *i Dr. and Sm., 589. Hut although a 
general rcaiilitary bequest would iqierute aa an execution of a power 
in a subsequent settlement, still the Ihmrt has power, where the testa- 
tor is himnelf the s**ttlo», it» c*oo*.truiog bi»th instruments, t^i consider the 
surrounding eircumstanees which might show that the will w is not 
int4:un}ed as an execution of the power— /a re iimtimg't Seltism^nft 
L. U., 14 Eq, 267. 

A general residuary herjuest will operate as an appointment — 
Spooner e Trustit, 2 Sim., K. S , 129 ; .i//or«ry' (general r. ih ot'krnfmrff^ 
\ II. and C., 782; see Pu*h v (\octtu, 52 Iteav,, 228. Ibit funds 
inefTectUHlI? np[wiintc<i were hehl not to pass by a general re*«idiiary 
clause — WtlkiuMou v. Schneider^ I« U., 9 Eq., 425 ; ('handler v /*(w*orl, 
L. K., 1C Chun. Div. (C A ), 648. 

InJ5oj^esv. ii. K., 14 ( 'h:iii Die (C. A.). 55, A, by a separation- 

deed, settled his properly, re.sor viiig to Ininselfa g‘»m*ral p«*werof app^iiiit* 
merit hy will o%or oio'-third of it, and deilaring trusts ns to the 
remaining two«third.H of it for his wife ntid children Hy his will, exe- 
cuted several nninths previously to the separiition-deed, A devised 
and bequentluMl all his properly to trustees, upon trust, for his wif* and 
chililren. It wn.s hehl (rev<*rsing the deci'^iou <ir Manias, V^, (' ), tliat 
the wilt was a good exeeuiion of the |Miwer, and that the settlement, 
and the circumstances under which it wns executed, could not bn 
IfMiked at to slmw a enntrury intention. In this case In re 

meal, L, U.. 14 E<i.. 266, was questioned. See Jk re CVorA'# 
l£afate^ L. K., 1 4 Chan. Div. (C. A.). 122. 

A Iwquest of genenil pecuniary legacies is a bequest of property 
deacribeii in a general manner, and f»perniea as an execution of a 
|K)Wer — Im re Wtikinnon, L K., 4 ('ban , 5H7 ; see linrUtone v. Athlon^ 
11 Jur,, N S., 725 ; also Jte I}itrir»M Tritut*, 1^ K , 15 IVj , 166. 
In the last of these cases Wk'Xkxs. V.< sitid : — “ Where a testaU»r, with 
a general fuiwer ot appointinent, gives h g.icii*!* and Mpfunnts ait execu- 
tor, he must be taken us exorcising his gooerul power to the extent to 
which the fund subject to it is n-quireil to make ih#* legueies efler'ive; 
ami even where a leatator, hauiig sueh a power, makes u will directing 
the paytncnl of his <leht« without tijtire, and apteiifiting xn executor, 
the appointc<l fund is liuble for the pM}nient of his debts, if his own 
estate is insufficient. 'I'he same rule would, 1 conceive, afqdy in bi>th 
these catei, Uiough no executor were ap{Miinted " (p. 166). 

It has not been deciiled wlietber an appointment of an executor 
without more would make the fund assets — Iht/t. 

Contrary intentwn . — Before the Wills Act it was necessary to show ibf 
intention to exercise the pi^wer. Under that ami the present Act it is 
necessary to show a contrary intention in order to exclude the execution 
of the power. See Lake v. Carrie, 2 De(i. M. and O., 556, 548. 

In Scriotn v. Sandom^ 2 Job and H., 745, I*Aoa Wood, V f'., said : — 
** There is no contrary intention wiihin the meaning of tin* Statute 
(a. 27 of the Wills Act), unless you find s^^mething in the will inconsist- 
ent with a view that the general devise was meant as an execution of the 
power** (p, 744). “This,** he went on to say, ^ it the only safe rule for 
dtaertminating between mere conjecture and the contrary intent required 
by Uit bUtute.** See PetUmger v. Aai^fer, L. H., 1 Eq., 510. 
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An nppoifitiiimt eipr«if«d to b« mwlo in exercise of erery power 
enablin|if the appointor. Horn not extend to property which the ap- 
pointor cannot appoint without the ex»»ri!ise of a power of revocation, 
If tliere be «»ther property to which the appoiiitmeut can apply— 
Pom/r/ti V. Perrin^, 5 I)c(J. M, and 775. 

In HarerUiniii^» whether a testator ha^ shown a contrary intention not 
to execute n {reneral power hv n residuary ^rift, it rnakt s no difference 
whether tlic sett lenient creatiuir the power was made by the te«tnt<»r 
liitnaelf or by u stranger — In re Clark' » Ettate^ L. K , 14 Hq, (C. A ), 422. 

79. Where property is becjiieftthed to, or for the 
- ... r . .1 lienefit of siieh of eertiiin objects 

objects of a power in US u specitied person shall appoint, 
dcfaultofripjioiiitmcnt. ^h^^ benefit of' Certain ob- 

jects in sucli proportions as a specified person shall 
appoint, and the will doe.s not provide Ibr the event 
of no appointment being made ; if the power given 
bv the will he not exercised, the pro lerty belongs to 
afl the objects of the power in etjuul shares, 

Jllnstraiwn. 

A, by hi« will, bequeulliH a fund to liig wife for her life, 
and direcia tliut, at her deatli, it ^Imli l>e divided nmong his 
chihlren in roicli prop<irtion8 nn hhe nhull appoint. The 
widow iliea without iiuving lunde any appointment. Tiie 
fund shall he divitled etpiaily among tiic ciiildren. 

Thix nectioii doea not apply to Hindus, etc. Sec Hindu Wills Act, 
XXI of 1870, ». 2. 

^riio lending nnthority for thin coiuitruction is tbr case of Broom v, 
4 Vcs., 708 ; 5 Vej» , 495 ; and 8 Yes., 561, which was utliiined 
in the Hnuftc of l.urds. In that cni»e there wn« n bequest “in nueb 
children »'f my nephew 5.. ns iny nephew J. shall think iinuit deserving, 
and that will muko the best use of it; or to the chiUben of my 
nephew ll'.. if any such there are or sli.dl be.** J. died in the lifetime 
of the testator, and it was hidd, that the children were entitled under 
the iitqdied trust. See uUo Bot rough v. Phtllcox^ 5 My. and Cr,, 7*2. 

Whore there is a gift over in default of Dp|>ointment to the objects 
of the power or to otlier persmis. of course the words of the power 
cannot operate n* vest any estate in the ut)jecu of it by iiiipbcutnui if 
there it no ap|Muiitmeijt— 1 Sugden on Towers, p. 462 (2nd edn.) ; 
1 Jarman. 65‘J ; Smith v. Death, 5 Mudd.. ,171 ; ace per CaourToa, J., 
in Hoddif V. FtUgeruld, 6 II. of L*. LV, 856. 

Dejnuit of appe^utment.-' This section ap{>eani to deal only with the 
cate of a *' [mwer given by the will not Indug exerciscil/' but it is tub- 
mittcfi that it wouhl e<|UttllT apply to ibe case of a power being exer- 

*1, but ttuprojicrly exercised. 

In England, it bat been behl, tlmt where a pkwer is improperly 
exercised, what is ilbap|Kitnied g<ies as tti default of appoiittmeni— 
HomUedg* x. Dorril^ 2 Vet., 357 ; see Fekreem v, Simii$o% L L. 

4 Celon ^14. it ti to be obeenred that the donee of a power may execute 
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ft without reiii^ifig to it or Ukifig Uie ttightotit notice of it» prondod 
tliat the iiiteniiuu to execute it eppeer-^Sugtlen on Powert. n. “ 
(8lh edn.) * 

It is well settled, that a gift under n power, emhrscing oh’ieeU 
within the line of |»en>etuitie«i, is wholly void, and that the fund eanitot l>e 
given to those to wlioin il tnighl have been legallj uppuintetl~ /W, 
p, 505 ; see Jee v. AndUtff I (xix, 524. 

The 77lh seftinn. as already pointed out, does not appljf to the ohjecU 
of the testator « bounty. 

Aa to the time when the cIajm to tike in default i» to he asrertaine<|, 
the general principle seem* to he this r 11 the instruiuent itself jtivea 
the pn»pertv to a claa**, hut gives a p»»wer to A to appoint in what 
shares and in wlint manner the m'*mbers of that class iliall tike, the 
jwoperty sests until llie pnwer is exercised in all the infmlM'm of the 
cIhs^, 11 ( 1(1 thev wil) nil tnke in deroiit of n ppointmeot ; hut if ilie instru- 
ment tlofs loU contfiin a jiift t*f the property !»» any efnss, hut <»iily a 
power to A t<» give il, as he niuv think fit, among the nieinhers ol that 
eliiss, th(»se (Milv can tnke wlio nnglit have tak^oi under nn exer('ise of tlie 
power. In that ease, the(\uirt implies nn intention it» give the properly 
in defanlt of iipf»oii»t(n<*nt to those only to whom the donee nf the power 
miglit give it — per ICisUKasLar. V. <’, in Lumhett v, Thwaiiei. L. K., 
2 K<j , 155; see the cas«*s tln^re eiteii. In /.nmhert v. Thwaitet 

cerliiin property was settled on A and // for tlnur joint lives, and on the 
death of the survivor, imnmgsi nil mid every the (diildren of A. iu such 
sliJires as In* niigid l»y will appoint. 'I’here were seven children living at 
the (lute of the settlement, <tne of wlnnn died before A, who died without 
exeeutiug the appoiutin 'ot. It was held, that the represetiUlives of the 
deceased cliild w’ere entitled to a i 

A gift to the children of the wife of f’ as she should apfmint, is a 
present h*gucv to the cinldren then horn. suhi»>ct t(» variation hy tha 
ap{M»intee, and ( annot )>«* extoidod to chtidren born subseipiently -<-• 
C'oiemrtn r. Set/maur^ I Vcs. %Sr., 201), 

IV hen the gift of a ftn»/l is to A for life, wlfh power to A to 
<if the capital as ^lie ^hull direet hy will, all children before A** death 
will lake a slinre on def.iult of apt*oiiitme!il — f/ric rcson v. Airsopp, 
2 Keen, G53 (mr** illustrolion to ibis section). 

A gift t(» A for life, with Temuin let* to lii« children as he shfill appoint, 
goes to all th** children horn in the testator's lifetime and coming into 
being before death — Crone v. Odell^ 1 Ba and Be., 449; Theobald 
on Wills, 146. 

In WAife^g TruxOt, 1 Jobn , 6.56, there was a bequest to trustees for A 
for life, and if be should die chiidb'sa, ii|M)n trust to npplf the iura 
for th(* benefit of the testator’s cliildn*u or their issue as the Irusteei 
•hould think fir, and tliere was no gift in defmiU of apiKiiiitmeut. No 
nppoiiitraeiit was made, mid lh“ t#*naot- for- life survireil the doueei of 
the jKiwer and died cfiihUes*, and it wa^ held, that the period for as('cr- 
tainmg the oinss was tiie death (»t tin* tenant-for-lifi*. and tliat the sum 
should accordingly l>e rfifided among such <»f the childr#*n and grand- 
children as were living at that time. See In re Phenf $ Truiti, K. H., 
5 Chan., 130. 

Where the only gift is through the power, so that the claas can only 
take by implication, only tJorse of th»* class can lake who coubi have 
taken under the ap|H>intment — WaUk v. WaUiu^er^ 2 R, and M., 78. 
Aoe<»rdingiy, if the fwiwer be by will, and no appoiiitment ti only 

those who turrife the donee of the power can take-*/5W. 
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80 . Where a bequest is made to the ‘heirs/ 
u, • or ‘ right heirs/ or ‘ relations/ or 

, of 8 |Mirtii ui»r ‘ nearest relations/ Of ‘ family/ or 
l»eriit>n without ‘kindred/ or ^ nearest of kin/ or 

‘ next-of-kin, or a particular per- 
8on^ without any qualifyirifif terms, and tlie class so 
tlesignaterl forms the direct and independent olyect 
of the bequest, the property Fx^queathed shall be 
tlistributed as if it liad belonged to such person, and 
he hud died intestate in respect of it, leaving assets 
for the payment of his debts independently of such 
property. 


Jlluitriitiont, 

(a.) A liin property “ to liis own nenrest rela- 

tioiia.'* The pr*>perly goen to those who wouhi he entitled 
to it if A h ud (lio'l iiiteMtute, leaving asuetH f<»r the pay- 
ment of iiin debts independently of sncdi projierty. 

(/>.) A hequeatlm 10, (KK) rupees to /f for Iiin life, 

and after the death of 7/, to hin own right heirs.** The 

legary after diMith helongn to tliose who would be 
entitled to it if it liud (uriaed part of A's uubequeatbed 
property, 

(r.) vf leaves bis nroperty to /? ; but if /? dies before 

him, to jrs iiexl-(»r-kin : ff dies before A ; the property 
devolves as if it bud bclongeil to H, and he bad died 
intestate, leaving assets for the payment of bis debts inde- 
pondeiilly of such pri>perty. 

A leaves 10,000 rupees “ to B for bis life, and 
after his decease, to the lieirs of The legacy goes ns 

if it had belonged to (\ anti he bad died intestate, leaving 
assets for the payment of his debts, independently of the 
legacy. 

This section <)(>«• not apply to Hindus, etc. See Hindu Wills Act. 
XXI of l»70. f, 2. 

ihe i*xl#*nt of the wonlt ‘ relstions ’ and ‘near relations* it 
futind nmsuttry to narrow their sij;i»ifioation by a construction 
it. in each to the next>or.kin under the Sutute of 

bv wiiicli, in KiijifUin), the Miici essitm. in rase of intestacy. 
U M»guUtfHl— HW//r Y, 11> Vos., 424. In f/oirer v. Main- 

mmnmg. 2 Ves. Sr., K7, the wonU ‘friends uad lelations’ were held by 
Loan Haanwira*. to mean ♦ relations.* the won! * Ifiends' being taken 
as synonymous with relations, S*> U re Cupitne fl’i/i, 2 Dr. and Sm.. 

. C.) 34 L. J., Chan., 373, the words ‘ frteadt or relations* 
the isiiie conatruciioo. 
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In Smith V. Campbell, 19 Ves , 403, Sie William Geakt, M. R., aruI, 
that there wfts no uncertainty in the wonls ‘ nearest relations ;* nud hJ 
Eccordiiigly held, where the testator left a brother and sisters, and 
nephews and nieces, the chil<lreii of u deceased brother, that tlie 
nearest of kin, without reference to the Statute, were exclusively 
entitled. Hy this Act, ht»wever, a bequest to * nearest relations ’ is 
expressly declared to have the same effect as a bequest to ‘ relaiioim * 

A devise to tbe testator's ‘ nearest relation * (in the sinprutar) was 
held to be to tbe nearest relation at tbe time, or where there were more 
persons than one in the saiiie dejjree, to all such persuns in equal 
ahares (AforsA v. A/urxA. 1 Hro. C, <!., ‘293), the word ‘relation’ in the 
singular number beiiog treated as a nomm ctUledirum in tbe same sense 
as ‘kindred’ — Pyot v. Pyot, 1 Ves. Sr., per Loan Haedwicek. 
In the last case tbe bequest was to “ the neaiest relutiou of tbe name of 
P.,” and it was held there, that the name P. st<K>d inerelv for the xtock, 
and that a woman otherwise entitled did not los** her right by a change 
of name on marriage. See Leigh v. Leigh, 15 Ves., 92. 

A gift to be divided among persons related to the testator is the same 
as u gift to relations — Ituyner v. Mowbray, 3 Hro. C. C., 234. 

* Relations by blood nr marriage * was held to include those wh<» arc 
married to pers<tns entltle<l under the Statute of Dlsti ibutions ( Deeittme 
V. MelUith, 5 Ves., 529), but reiutioiis by marriage are not included in 
u bequest to relatiims gonerully — Davies v. Patty, 1 V<*8. Sr, 84; 
Harvey v, Harvey, 5 Heav., 134; Frogley v. Phtlltpst, .30 Heav., 
168; affirmed, 7 Jur. (N. 8.), 349; Hibbert v. Hihbert, J^. U., 
15 Eq., 37*2. 

A gift to deserving or poor relatirms will. In general, ref civo tbe same 
consti'uctiou as a gift to relations — Wtdmore v. Woodroffe, Amb., 636. 

In England, under a p(»wer to appoint to such of the * family ‘ or 
‘relationii' of a perscui as the appointee shall think fit, he is not res- 
tricted to the iiext-of-kiu under the Statute of 1 list ribuiions. Hut if 
the power is not exerci-ed, tliey alone will fake — Harding v. iHlyn, 

1 A«k , 469; 5 Ves., 501 ; He Caplin m Will, 2 Dr. and Siii., 527 ; 
(S. C.) 34 H. J., (’hail , 578. 

So a power to ap|M»int to • the family or next-of»kin ’ is not restrict- 
ed to the nearest of kin or statutory next-of-kin — Snow v. Teed, \j. U., 
9 Eq., 622. 

The same construction with reference to the rules of distrilmtion in 
case of iiitestaev, it is sidnnitte^l, wouhl ap])ly under this Act in case of 
tiinilar powers when no H])p«untmeiit i" made. '^I’he b<*quest will be given 
per capita and not per ntirpe/i -Attorney- (jcrirral v. /)oy(ey,7 
58ii; Harding v, dyn, 1 Alk„ 469. The case of }*ope. v. Hit- 
Combe, 3 Mer,, 689, is, a* reported, contra, but no such point was 
decided — Sugdeii on Howers, (560. 

The Statute of Distributions, in tbe construction of bequests of the 
nature described in tbe section, was made use of, not for tbe purf»ose of 
regulating the distribution, but for tbe pnrjHHie of ascertaining the 
objects. 

Tbe word ‘ family * was construed, in Cruwys v. Caiman, 9 Ves., 
819, to be equivalent to kindred or relations ; also in White v. Briggs, 

2 I'll-, 583; Grant v. Lynam, 4 Kiisi., 292 In snbseijueiil cases, 
however, it has been held, that tbe primary meaning of the word 
* ^mily ' is ‘ children,* and that there must be some circiimflsncca 
Eristog either to the wUl itself, or the litofttAoii of the parties, to 
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prerefii tbftt erniatmction^lft re Terry* i Will^ 19 Bear., 580; ««« 
the miuirkf of Jaukw^ V. C\, in Snow v. Teed^ L. R., 9 Kq., 624 ; 
Hurt r, Hellyar, L U, 14 Kq , 160. Tliese inter cajies, however, 
do not tpp)/ to ihi« section, which expressly treuta * family * as equi- 
Tnleut to * relatioiis/ 

A gift to * next-of-kin * or * nearest of kin ’ under tins section is 
the same a* a /rift to ndationji. It ij» <»tlierwijie in Enjrhind, wiiere a /yift 
or limitutinn to nexl-of-kiii simfdiriUr, ih con^OruMd to mean the 
nearest of kin or nearest i)lo<Ml-r‘'J»iiioiis of tlie testator, irrespeetive of 
the Statute of Disii ihiitions — 7C/m«/ey wYovnfr, 2 M. and K., 780 ; 
Withy V. 10 <’ and F., 215; Ilaiton v. Foxt^r^ L. It., 

3 (.‘loin., 505. Hiishand nnd wife ai<* not of kin to eindi otijer, !)Ut under 
any of tlie liinitalions pto\i«h*d for by this seetion, they wonhl be 
ctiOtled to take. In Kn;rlun<l ‘relation’ does not include ‘wife ’ — Green 
V. Howard, 1 Urn. <’. (* . 81. 

’riie bequests uiuler tiiis section are onlv to Imve the efl’eet provided 
for where tliere an* no tjutilifynt*; (rrmx. 'I’lie lirnitfitions are in them- 
selves vayiuc Mini fb^xllile, nnd iiniv be narrowe*! or I'nbn jred bv the eon- 
lexl : tlius, * fainilv ’ may in hoiui* iii^ttunneH inenn ‘ eliildren ’ (^Hnntex v. 
Patch, 8 Ve»,6t)4), or ‘heirn* ( Wrii^ht v Athyux, 17 A'es , 255), or 
* rebilions by niart iajrn’ { Mac Ln oth v. Paean, 5 Ves., 159). 

8 i^tmd facie “ the ineaninjr (*f vext-of htn is next-of-kin at the ilentli 
of the person whose ncxt*(d-kin e^ st>oken of” {per ln)Ri> (’rxnworth, 
L. J., Gutnilty V. Peunif^er, 1 1). M and (»., 50t*), and this ruction 
will prevail, althou/;li toll<*win«; H Hle-cHtate, tluoe is a j;i(t to a class, 
and if none, then to the persons who would then be entithal to admi- 
nister— fii5/r V. Cable, 16 iJeav., 507 ; Jiullock v. Downes, 9 U. of 
L. Ca , 1 . 

Hut it is otherwise when the context requires that the w<»rd ‘ then * 
should be referreil to the tlculh of tcn.uMs-(oi -life — Wharton v. Ihtrker, 

4 K. and d., 488. 'J’he j»enernl rule will not pi evjiil where u Contrary 
intention is indicated — l.eex v. Massey, 8 D. F. und J., 113. 


81. Where a iKMjuest is made to the ‘ representa- 
nrepr<‘sen- tives/of representatives,’ 

of a pariii uiar oi* ^ piM soiiJil i cprevSentJiti ves/ or 

‘ exeeiitors or iiilministrators ’ of 
a particular person, nnd the eln.ss so tlesij^^nated forms 
the direct atitl iiulepemlent object of the bequest, 
the projierty hequeallied shall he distributed as if it 
had helonued to such jterson, and he had died iutes- 
tate in respect of it. 


llhuttnition, 

A bequest ia made to the legal representatives of 
A.' A has died intestate and insolvent, B is his adminis- 
trator. B is entitleil to receive thu legacy, and sliull a 
it ill the first place to tlie discharge of such part of 
debu as maj remain unpaid: if there be any surplus, B 
aiioll pay it to those |>erson9 who at A*s death would have 
boeu oiiUtied to receive any proiierty of A"s which might 
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remain after payment of his debts, or to the represen* 
tatives of such persons. 

This section does not apply to Hindus, etc. See Act XXI of 1870 
s. 2. 

Under the section the ‘ representatives,’ 8cr., of the particular 
person do not take the "ift heneficially, but hold it as part i>f the estate 
which they represent — /fe Hendrrmu^ 28 Hcav., 65(i ; Sheks v. DodsUy^ 

1 Ke., 325; Long v. Wathinson^ 17 Beav., 471. 

'I’he words ‘ refiresentntivea’ and ‘ lejral representulire.s * are con- 
»true<l to ineMU executors or administrators {tie CrmcfnrdH TruutKy 

2 Drew., 230) ; hut they hare, in some cases, been held to mean next-of- 
kiii. 'rhuji, where tlie heipnvst wa.s to .1, or, in the case of his death, 
to the lejjal representatives of .4, hts next-of-kin were held entitled — 
Urtdge V. Abbott 3 Bro. (’. (\, 224. 'Die conRirucii(»n that the word 
‘ representatives’ does not mean executors or udministrators, hut next- 
of-kin, is applied in general where there is no prior hfe-eslate preced- 
inir the eitf to a fiersmi or his representatives — lie CrawJorJ^ 2 Drew., 
230, /)er Kindebslkt, V. C. (242). 

An ultimate limitaticm to the next personal reprcsent.atlve was ludd 
to mean the nearest of W\n ~ St4U'hdale v. NiehoLson^ L. K., 4 Eij., 359 ; 
Cf. lie GrylCa 7'rust, L It., (i E<|., 580. 

The context may sliow that, hy ‘representatives’ are meant next-of- 
kin, ns where the j»ift is to them eijuallv — Ktus^ v. ('Icvebtnd^ 4 1). and 
J., 477 ; see lie (Jrylts Trust, Ij B., f> Kep, 580. In a H(‘ttlernent 
the words “ t<» pay to the le<;al representnl ives on n due etinrse of 
aihninigtrat ion ” were liehl t<» anioiint to a flircclion t(» f»uv to the next- 
of-kin, and not to the executors or udministrators — v. VptoUy 
L. It., 7 Chan , 37G. 

A ^n'ft to “ persons hereinafter appointed executors” in c<|u«I share* 
is a jiift to them as individuals and heneficially — /^c llenshaw, 10 Jur., 
N. S., 837; see llamson v, Jlurnson, ib., till, Vhcre exemjforg were 
held to take beneticiaily, there bein;' no ilispo.siiion of llie retjidue. 

82 . Where property is bequeathed to any person, 

Becjuest without he is entitled to the whole inter- 
words of limitation. est of the testutor therein, unless 

it appears from the will that only a restricted inter- 
est was intended for him. 

This section applies to Hindus, etc., under the Hindu Will* Act, 
XXI of 1870, s. 2. 

In Knjrland, in wills prior to 1 838, a devise of lands to a person without 
any words of limitation confers an estate for life only — /lawk., 130. I’hi* 
technical rule having been found penerallr subversive of the actual 
intention of testators, it was enneted hv s. 28 of the Wills Act, 1 Viet., 
c. 26, that “ where any real estate shall be devised to any f>ers^)n with- 
out any words of ltmjtati<m, such \ievise shall be construed Ui psss the 
fee-simple or other the whole estate or interest which the testator had 
power t4» dispose of by will in such real estate, unless a contrary inten- 
tion shall appear by tbe will.” 1 he (’ourta, however, have always 
leaned toward* etilargin}; indefinite devise# in wills prior to, or not 
subject to. that Act -Bolion v. Bolton^ L. R., 5 Exch., 145; Pi'ck- 
teell r. Spacer, L. R,, 7 Excli. (Each. Ch.), 105; and R* Httrrunm*§ 
L, E., 5 Chan., 408. 
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lifiM he«fi held th»i t. 2S of the Wills Aci onij applies to estates 
eeste^l in, or in the power of the te<itat4>r, and not to estates or interests 
createil df novo ‘•y t'lC* will — iVi>Ao//s T. Ilawhetj 22 L, J., Chan., 255 ; 
(8. C.) 10 Hare, 342. In that oaae the testator devised his real estates 
to a devisee in fee, with certain nnniiitios or nnnnal rcnt>c)>ar<res to two 
aitiinitniiUt and it was held, that the annuitnnts took the annuities for life. 
If the t«»atator had merely ll»c rent-idinrce in fee, a devise of it, without 
words of litoiiatiroi, would have paused the testator’s entire interest, 
** All the snb*«e(|ueiit cnttes d«»wn to Kerr v. Mui/Ileser Hoipital, 22 L. 
J., (’han , roidirin the principle that a gift xtmpltcUer is only an 
annuity for life”— per \N'oor>, V (*., i5,, ; see /^rw/ v. Cu//en, L. R., 

6 Chan., 235. As to annuities, sc'c s. I GO, in/ra, which is in accordance 
with the principle eniinciiited 

Where a testator j/ave to lii** niece the house slic live<l in, and ^rass 
for H eow in filllfiehl, it was lieM, that slie tf»ok an estate in fee-simple 
in the house v. 29 Heuv., 88. 

Contrary Intention — A contrary intention is not sliown morel/ 
hccanse arioiloT ilevise in tin* same will contains word.s of limitation — 
Ww/Zra V H isf/c/i, 2 Sin. and (iill., 39G. In (irarenor v. Watkins^ 
Ij, R , G <’ I*., 500, It contrary inte ntion wan pathere«l from the will fn>m 
the fact that an estate (<» on** <!evise« could not come into existence 
uidesN anollier estate weie <*onstrued to he n lifc-eetlate. See Brook v. 
Urook, 3 Sill ami tidf, 2 m(). 


A devise «»f the income of land pusses the fee — Mannox v. Greener^ 
h. It., 14 Imj . 45G 

lltutln lait\ — ,Vci*ordin'.* to Hindu law, a tleviso iu general terms 
without wonis of inlieritance, or with words imf>erfi*ctly descrihiiijy an 
estate of inherilunci*, will pass the entire e.'^tate <d’ the testator, unlesa 
a c»»ntrnty intention npfieuM fnnu the context — Mavne's Hindu Haw, 
5 357, “ilint? Toi:ote v. Togore, 9 R. L. R., 395; Surxutty v. Poorno 
< hun4er,4\\ K.. 55. 


Aeei*rtlinj{ to the jje^ertd Ilifolu law, in case of wills to which the 
Hindu AVills Act is not apphcahle, under a njft of immoveable property, 
the wife of the te'*Lutor lakes only n lire-e*<tate without power of 
alienation owr it ; wliereas umier a cifi of moveable property she 
takes an absolute estate -- KtHmjhehori Dhnr v. Premchand Dutl, 1. L R., 
5 i’alc , GH4 ; (S i',) 5 L. R , 5til. In onler to tfive bis wile a more 
absolute estate, it nrenssury lor tin* bu'<bund l«» civc her iu express 
ieruis a heritable right or power of alienation — Ibid. 


83. Wliere property h be(|ueathe(l to a |>erson 
lieipiest in the alter- with u hctpiest ill tliC alternative 
native or to a cUai of to another person, if a contrary 

^*^*'**‘ intention does not appear hy the 

will, the legatee first named shall he entitled to the 
legacy, if he he alive at the time when it takes 
effect ; hut if he he then dead, the person or class 
of persona named in the second branch of the alter- 
native shall take the legacy. 

IlluMirationt, 

(a.) A be<iueat is made to A or to B, A survives the 
testator. B takes nothing. 
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A bequest is made to A or to B. A dies after the 
date of the will, and before the testator. The legacy 
to B. 

V. Nucella^ I Ruas., 165; Attwood v. Alford^ L. 11., 

2 Eq , 479. 


(<?.) A bequest ia made to A or to B. A is dead at the 
date of the will. Ti»e legacy goes to B. 

In case of the original gift being to a class living at the testator’a 
death, with a 8ubstit\Jtionnl gift confined the ehihlron of the per- 
8011“ conipriscil in tin* clans, the substitution will have no effect in regard 
U) those who never becjuiie iiicm)M*rs of the cltms — Sherfiold v. lioue^ 
13 Ves., 370 ; Smith v Farr, 3 Y. ninl Excli , 328 So. wliere the 
gift is to a class or tlicir isnue, and the gift is cli*jirly siilistitiitional, the 
issue of ineinhers <»f tl»c cln<s who were deud at the date of the will 
will not tuke— Congreve v. Palmer^ 16 Heav., 435. 


^riie section itself seems to coiiteniplatc the gift being in the first in- 
stance to a person, and not to a class ot persons or to »f\eral iiulividuals 
nominalim. It would seem, Innvever, that where tl.ere in a gifl to 
several persons tunntna/im, with a subslitution of their issue, the fact 
that one of the persons so nann*d is <i*rad, will not prevent Ids issue 
from tak i rig — T/on/ioa v. Simms, 2 J)e(*. and ♦)., 151 ; Ive v. A'lWg, 10 
Eeuv., 46 ; ilobgan v. Seale^ L. U., 1 i Kq., 48. 


(t/.) Property is bequetithcd to A or his heirs. A 
survives the testator. A lakes tlie property iibsoliittdy. 


(e.) Property is be(pieatlie<l to A or iiis iienresf of kin. 
A dies ill the iifetirne of the testator. Upon the death 
of the testator, the bequest to A's nearest of kin takes 
effect. 


(^f,) Property is bequeathed t«> A for life, and after his 
death to B or his heirs. A luul B survive the testator. B 
dies in A’.v lifetime. U[>on A^s dealli the hetjuest to ti»e 
heirs of B takes effect. 

Girdlestone v Doe, 2 8im., 225; Porter 9 Truii, 4 K ami J., 188; 

V. liidehalgh. L. It., 9 lv| , 395. 

As to sub.stitutiou, see 'riicobald, 345. 

(</.) Property is bequeathed to A for life, and hii 

death to B or his heirs. B dies in the testator h lifetime. 
A survives tlic testator. Upon deatli tho bequest to 
the heirs of B takes effect. 

S<H 5 Smith V. Smith, 8 Sim, 353; He fIoirhhi»» 9 TruMtM, L. It., 
8 Eq., 643 ; Htibergham v. llidehalyh, L. It., 9 Kq., 395. 

In illustration (y*), the chias is ascertained at the teitator’f <lcath ; 

in thift illuntraliun, at IPm death — /cc v. Kin^, 16 lieav., 46 ; Bohgen 
▼. SeaU, L. U., 1 1 Eq., 48. 

ThU aectitMi appliei to Htiidua, etc., under the Hindu W ills Act, 
XXI of 1870. a 2. 
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In Enpflaficl, nntler a gift to a peracm or cIjumi of persona, or to another 
peraott or ciaiM of pertonia, ‘or’ waa formerly rea< I ^awi* the legatees 
taking equHlIv — JS^mir4v. Brmke, 2 (’ox, 213 ; Horridf^g t. FerguMgati^ 
•lac., 583. Toe however, of tlo»se uanei liai not been followed, 

and now, in ftu«di cnA**«, * or' i« poit«itilered in ifenerai a<i HiilHtitutional, ns 
in a gift to A or hi'» isnue or cliildreo, A will Ik* entitle<l, if living at tbo 
death of the tOHtutor or fieritxl (»f difftf ibntion ; if not, his i)*8ue or 
chthlreo wdl he entitled — Montogue v. Nurelln^ 1 Iluxs., 165; OittingB 
▼, MoeDermot, 2 M. nud K , 69 ; Whitcher r. Penlry^ 9 Beuv., 477 ; 
Blundell V. Chapman, 10 Jur, X S., 332, So under a gift to the 
children or graudrluldren of A, if all the children of A are living, 
they alone will be entitled — AJargtlBon v. IJall, JO Jur., N. S., 89. 

In some ca^iev gids in the alternative have been held void for un* 
certainty — 1 Jiirui., 372, 514, 

It appears to l>e nf>w CiHtablij»he<l, that wherj there is a bequest to A 
or his heirs, the *#>/%’ goiicnilly sfooikiog, implies a substitution, so as to 
prevent u lapse — Wilhatiis on Hxecutoi.-t, niH-19, 1216. 

A gift to A or or to A «»r his ehlhlrcn, n<* may appoint, is not 
svibstiLutioniil, and in tlelault (»f appointment it goes aintmg all the 
nptxiiiiteei e(piuily -^Pruny v. Turner^ 2 Ph., 493 ; see \\ htte't Trusts^ 
Joli., (15(1. 

('oHiranj intention. —Wltorr it ttpf»ears from the will that the origi- 
nal and substituted legatee*- are to take eo-ordiiiatelr, ‘ or' will be read 
^ and' Htchanhon v Spraoi:, I l\ Wins., 433. 'I’here, the gift was to 
such of the te’‘latnr's ilungljfers or tluughteih’ children as should be 
living nt In'r son’s death “ without considering any superiority or 
eldership wliati^vcr " 

Ko a gift to children living at tlie jK*riod of disf i ihution or their legal 
repreMenUitirex is cun^trued a irift to children tlieo living and the issue 
of tliose then ib'ud — Aoig v, C'lerviand, 4 l)e(i. and J , 477 ; lie }*hilp' a 
Will,]*. U, 7 Kq., 151 ; Hurt w //r/h/nr, L. 11, 14 Kq , IGO ; see 
Wingfield v. Wing/iehi., L K , 9 <3ian Div,, 658, 

If the te-^tator, at the time id making hi>' will, must have been 
acquainted with (he fact of the death of the paient to whom the gift is 
given in the first instaiu’e, the role will be departed from — Jte Jordan^ 
8 li, T,, N. S., 307, cited by I heubuhl, 344 — 5, 

84. Whore property is becjueatlied to a person, 

F.lT..et of *«r.U .1. .. »'V* ‘le**- 

cribing n einss added cribo u cltiss of persoiis, but do 

tii^a bequest to a per- dciiote tlieiu as (liroct objects 

of a distinct and inde|)endent gift, 
such person is entitled to the whole interest of the 
testator tliereiu, unless a contrary intention appears 
bv the will. 

m 

Illustrations. 

(<f.) A berpieat ia made — 

to ^4 and his children, 

to A and liia cliildreii bj his present wife, 

to A *tuJ hts heirs, 
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to A aiul tlie lieirs oT body, 

to A and tlie heirs male of his bodr, 

^ ■ 

to A uiul the iieirs feinaie of liis body, 

to A and Ills issue, 

to A and his fntnilv, 

to A and his desceit<lunts, 

to A and his re[>re8entnf i ves, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of lliese eases, A takes the whole interest which 
the testator had in tlie jnopert}’, 

(A.) A bequest is made to A and his brothers. A and 
his brothers are jointly entitled to tlie legacy. 

(r.) A bequest is made to A for life, and after his death 
to his issue. At the death of A the pnqierty liehmgs in 
equal shares to ail persons who sliall then answer the 
description of issue of A. 

Tliis section, wliich applies to every kind of property, agrees generally 
witli the law in Knuland as t<» personaltv. It does not upply to llindiiv, 
etc. See Hindu Wills Act, XXI oi 1870, s. 2. 

By the Knglish law, tlie general rule i'^. that where the p(M*i*cn»al pro* 
Veil in terms that noidd carry tin* fee-simple in land, the gilt 
— Appleton V. Itowley^ L. K., 8 Kf|., A hef|Uef»t to* A and 

hi>» legal repi ef^entati ves ’ ^Tophtr v Liveeileu, 1 foil . 108), in ‘ A and 
his heirs or representatives* \ Appleton v. Uowlry, L. It., 8 K(| , l.'Jtl; 
Lufi;or V. Harman, 1 t Vix, *2.00', gives the nhs<*liite inleiesf, tin* additional 
word.s being iiierelv woi'<is nf limitation, ami not of piireh ise. So a 
bequest to A and the heirs of his body will pass an absolute estate — 
Seale x. Seale, I P. W,, ‘2t>0. 

Again, if tiiere be a gift for life, and then to his executors or ndriiinis- 
trators or to bis personal representative.* ( ^rrrw v. Lloyd, 11., .0 Tq., 
.*183; Alf^er x. Parrot, L. li , .3 Kq , 328 . or t4» A for life, and alter 
bis <lecea*e to tlie heirs male of bis body, A takes un ab.solnte estate — 
Pulton V, Twinins(^ 3 Mer , 179. 

Bv English law, however, wliere there is a be<|ncst to * A nnd his 
children* eimplieiter, and there are no c*hil(lren li\ing at the 4la!e of the 
will, blit there are at the testttt<»r‘s death, A and such eidhlren will take 
jointly — liuffar v. llradfurd^ ‘2 Aik., 220; Pr Witte x. De Wttle^ 
J 1 Sim., 41 : Manon v, Clarke, 17 Beav,, 12^i; WilrfM raxe, (J Itep., Itih , 
17b; Campbell X. lioushell, *27 Bear., 32.# , x. Pyng, Id H. L. 

Ca., 171. If there are no ebildren then living, A takes absolutely, 
though he may afterwanls have ebildren — .Vro/M*. Sentt, 15 Sim., 47; 
WMm case, supra. It aeenis, that a slight vari.ition is snflieieiit to 
change the construe tion and give a life-estate to the parent with 
remainder to hit children ( }Vard x. Grey, 20 Bear.. 48.5), whether 
born in the tettator’s lifetime or after his ileceas** — Vauf^han x. Marq, 
of Ueadfortj 10 Sim., 039. 04*2; Jeffrey x. De VUre, 24 lieav., 290. 

In England, wliere real estate is devised to a man nnd his children, he 
baring none at the time, the word * children ’ is taken as « word M 
limitation. But tf the parent has clttldren nt tiie time of the d 

I, firtjma facu^ he and his children take jointly. 


perty is gi 
IS absolute 
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TI»6 rnt« \n fVtl/TteaMe in»t iipf»lT to pertonalty-— 

, \ D, F*. a«‘l Jm 2'iO; Af(tu;w v. Mallhew*, 1 MjuI. ll. C. K., 17. 

Tho wnr»l * iisiif*’ nnf»ort?4, primA nil tlc»*ceui1iintfl. A^i recjanl^ 

fit i>fitnt« in Kntflfiinl, it i(» in oonutriic*! a«i n wonl of liynitntioil 

Mtol HU nynonyiiioiiA wlfli * In^irs o( tlo* hiHly.* St*e Sl'iter v. Dans^cv- 
li5 M. nod \V., *272. rmler it Innuipst to A nml hij« ismie, mi 

Ahioluto itit<*r»*«t to A v. Mitchell^ 1 MudiL, 467 ; Ji€ 

Stunhop«M TrHMtn<^ ‘27 201. 

Cnntrnry intention. — If it }i|>|ifju« from the context of the will that 
the litslntor did not ii'tc ihi* wordn ns of liiiiitntioii^ hut that the 

piti'Mit nn»l iH^n** ttik<' {Huttfr v. Ontninnrij^ 4 Uiisji., 70; 

Claif V, Penninffton^ 7 Sim., .‘J70; Law v Thnrp, *27 L d , (dinn.. 649); 
or tiinl th** MJiiic, K*' . ai'c to tnkc on the t<•^f)ltor*H death piirchu.Herrt 
or hf snh^litntion (//<• Stanhttpe' n 7'ru.nt^, ‘27 Hciiv , 201 ), the ‘ i«8ue/ See., 
will tttk*' liV pun'hiiwe. 

Hi*, wh»*re there i< ti jjlfl of per*mMJillr to A f'*r life, and after hts death 
to hix iKAiie ( V. LI It a, '2 Hn* < h ( ; «ice illiiKtration fr* to 
thin «ei*tion\ or to A for life nod the i'‘SMe of her Imdy lawfully 
hcifotleo, on failure of wliieh to r^veit t * my lieiii, A will take imly a 
lifij-ioterest — /i r parte W>fnck. .5 l)e(t. M and (»., 18H; OolUney v. 
Crabh^ 19 Uenv., dIJH ; 8e«^ iierrtrk v. Lninhltn, h. 11., 6 Kq., 593. 


86. When* a ))C(|Ufst niado to a clas.s of per- 

fo n cIihh of f^oim utulor a (h^sri'iptioii 

iiioh-r n L'lMie- only, no one to wlioin tlie words 
rui deseription only. ,,(* {[,(, <l(»s(*ri | ttloti art* not ill tlieiv 

ordinarv sense* applirablt* shall lukt? the legatyv. 


Thi'i neeiioii njipliem to IlindiH, ete., uml(*r tlie Hindu \Vill§ Act, XXI 

of IH70, 8. *2. 

A jjift to n ela'*i imjdie^ nn intentimi t<» heiiefit tl»r»Hr who con.ttituto 
the ewiMs, and te exelndi* all others ; hut u jLldt to imiividual.s tle.Hcribetl 
hy their several nameM ami de^i ript i**n.'», thom^h they limy together 
eoiisritute n elns-*, implies an mtenti ei to le-mdit the Inilividuals named. 
In tk tfitt to n cla*is you look v the deHenptimi ami emjuire what indi- 
viduals answer to it, and tho-<»» wlio do uhhwit to it, are the ie^ateeH 

dcw*cr»hed . If a tesiutor ^^ive a h-jjaev to be divided nnionjjst 

the iduhiivn of .4 at a nartienlar time, tb«*Hi* win* constitute the cl *ss at 
the parti**uUr time wilitaki*; hut if thele»^m*v be i;iven to /2, C, and /2, 
chihlren ot A, «•« tenanis-in-e.omuon^ nod one die before the testator, the 
survivors will not take the shun* of the deee ised child*— '/4uW>rr v. 

3 My. ami tv , 6«<s, per ( 'oTrvxii km. (ienernlly 

CVeiv prrson win* nt the ttme *>t the te%tat>ir» death fdU within the ileit- 

cribed clas.s of * ehihln»n,’ will be entitled ; Init where it appears from 
express deelar«tn»n, or cleat inferenee upon the will, that tlie testator 
inteudiMl t*» coiiHo** Ins l> npiest to th<>s*‘ onlv win* answertal the <le»crip- 
tion at the date of the tHitrumeut, siieh intention must he carrietl into 
— Shtf'tr V. iii*hop. 4 III** t' 1'., 55, .\ Court of Equity, however, 

i» always aiixhui'* to in* lode all ehildren in existetiee nt the lime of the 
teslator's «teitth. and particuUilv when he stands in the relation <»f 
parent to child. Ihesuoiinsj that he intemled to ilo his duty in pro- 
vidinjt ft»r all Ids childrtm «t his death, the Court will lay bold of any 
ttetieiwl expression to |»»ve efieet to hU presumed intention, ami will 
not jmrmit iuel* )*eneral cxpresstMit to lie tmrroweKl by the rmiitext*— 
fW4, 7 V’es., 609; FrtemantU v. Tuylar^ 15 V«a., 363; 
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In r« Dfishton'* Truit, L. R., 2 Chan. Div., 783 j Wilti«m» on Kxe- 
cutors, 1093-4. 

A child en ventre aa mere i.^ considered to be in existence at the tes- 
tator’s dentil (T/arAif v. Blake, 2 Bro. C. 0,a3t9; Pearce v. CarrayUm^ 
L. R.» 8 Clmn., 969 ; see In re Emery a Estate, L. li,, 3 Chan. Div., 300; 
see s. 86, infra), and will be inciudccl in a beaueRt to cliihlren. ('Inhlren 
not en ventre aa mere, and born af>erwonl.R, will not be inclndeil, althon^h 
the bequest be to children ‘ bejrotteu or to be begotten ’ or * that 
may be born' — Sprnckliuf^ v. Ranter, 1 Dick, 344; Early v. Middleton, 
14 Beav., 453. Where n bequest is made simply to a described class 
of persons, the thinjr be(|ueathed .shall go only to such as shall be alive 
at the testator’s death ” — s. 98, infra. 

Any child who falls under the «les<*riptl<»n at tlie period of distribu- 
tion is entitled, although not born at the tt'stntors deafli (Hwjhea r. 
Bns[hes. 14 Ve«., 250) ; but no cliild born after the period i.s enfitletl 
(Gimblett v. I^trton, D. K., 12 hhj , 427 ; see Iredell v. Iredell, 25 Beav, 
485 ; Bateman v. Gray. L. 11 , 6 Ivj . 215), eren wh(‘re the wr>rd« ‘ born 
or to be b(»rn ’ at e adile<i — Whitbread v. St. Juhn, 10 Ves., 152; 
Paraona v. Justice, 34 Beuv., 598. 

A testament iry irift by n nrirried man to his * family* shotild be read 
as irgift to Ins idiihlreii to the exclusion i»f his wife — //* re llntckinton, 
L. 11., 8 Chan. Div,, 540 


86. Tl.e word ^ cliiltlren ’ in ft will applies only 

Construction of to lineal descendants in the first 

fcniis. desrree ; the wonl ^ i::rftnd(;hil* 

dreii ’ applies only to lineal descendants in the se- 
cond decree of the person whose ‘children’ or 
‘grandchildren’ are spoken ol*; the words ‘ne- 
phews’ and ‘nieces’ Bpply ordy to children of 
brothers or sisters; tlie words ‘cousins’ or ‘first 
cousins,’ or ‘ consins-gennan ’ apply only to chil- 
dren of brothers or of sisters of the father or mother 
of the person whose ‘ cousins,’ or ‘ first cousins,’ 
or ‘ cousins-gerinan’ are sj>oken of ; the words ‘first 
coiKsins once removed ’ apply only to cliildren of 
cousins-gernian, or to cousins-german of a parent 
of the person whose ‘ first cousins once removed ’ 
are spoken of ; the words ‘second cousins’ apply 

only to crrarKlchihlren of brothers or of sisters of 

«/ « 

the grandfather or grandmother of the person whoso 
‘ secon<l cousiiKS ’ are spoken of ; the words ‘issue’ 
and ‘descendants’ apjdy to all lineal descendants 
wliatever of the person whose * issue ’ or ‘ descend- 
ants’ are spoken of. Words expressive of colla- 
teral relationship apply alike to relatives of full and 
of half-blood. All words expressive of relationship 
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apply to a child in the womb who is afterwards born 
alive. 

Thl« diction not to llindut, etc. See Hindu Wills Act, 

XXI of 1870, •. 2. 

The words ‘child* or ‘ children * arc in general construed stricll/ 
M not extending further than the immediate descendants of the per- 
sons itsmed — Pnde v. Fookx, H iMi. ainlJ , 2.'5*i. They do not include 
ffrandchiidren or preat andchildrcii — Hollnnd v. HWrf, L. K., II 
Eq , 01. '^riie words may In* used iia words ot limitation in the sense of 
issue — v. 10 II. L. 0., 171 ; see illus. (<i) to s. 84, Mupra^ 

and notes thereto. 

•Children* $itnpUciler will iitolude chlMren by tiny marriage 
{^Critchrtt V, Tuynton^ 1 R, and My., 541), unless then* is a clear inten- 
tion to exclude* children liv n partienlar inan laee { Starern v. Haniard^ 
*I y. and C,, S<h* lunar v. L. R., 9 Kf|., li)!. 

It has been held, liuil where the gift i.s to the ehildreii of a per- 
non deeettsed, who has only graiidehildren living at the time, that the 
grandchihlren will take {Hrrry v. /terry, .S (jiti'. 134). and thev will 
take to the exclusion of great grandchildren (/•>/!« v. heathy 
23 Bcay., 73). 

So ‘ grandi’hihl ’ and * grandehildren * are strictly <*onst'*n(*d and lirnit- 
wl to their primary mentiing of cliildreii of chihlrcn — (/r/orr/ (/var/ «/) 
V. VkHrehtU, 3 A , ami H., 51). 

In In re Ulower's Trutfs, L. R., t> ('han ,351, the Court, reversing 
the decision of Stcakt, V. li R., 11 K<j., 07, confined iiejdieWH 
oiul nieces to (heir primary signitioaiion, ho us not to iiiciude great 
nephews <»r great nieces, 

‘(hnisins* prcrwd /oriV mean ‘first cousins’ — *^Uvld<irt v. NeUon, 
8 He<4. M and U., (ih. ‘ (’oiiHins-german ’ do not include the des- 
cendants oi first cousins — Stmdfieon v. linylvy^ 4 M. uml (*., 56. 

Under a gift to * first ami second cousiiis,* all of the degree of se- 
cond cousins will be imiluded — ('Aorge v. {ioodyer, 3 Russ., 140. 

* Sk'coml Cousin ' di»vrt not include a first cousin once removed-— 
t, CorpiirntioH v 15 Sun., 541. 

The wort! ‘ issue * may be usetl as a word of limitation — Slater v. 

, 15 M. and W,, 263 ; see illus. (o) to ». 84, xupra, 

A gift to the * issue of A * will conipiise all those who can claim ns 
frtmi, or through the person to whose I'lsne U»c betjuest is 
V. yorhury^ 13 Ves., 340; \V*iliiuius on Kxecutons, 1116. 

Under a gift to A'e widow for life, and afier her decea.se to her 
•oHspiingf it was hehl, that .I’schddren, who snrvivml him. were entitled 
to the exclusion of grtindchildren — Li» Ur v. 7’if/d, 29 Beav., 618; 
n T. hemeUy^ 3 I>rew . 7. 

It fccina ‘losuo* will In* restricted to mean children, if it appear that 
th« tetUtor iiilendctl so to us** it., as where the word is coupled with 
♦ p 4 Urwt*--A'tWe# v. Ferry, 7 Ves , 522 ; Mnrtim v. Holgalr, L- R,, I H. 

175 i Hememum e. Pearst, h. It., 7 Clian., ‘275 ; 2 Jarni,, 106. 

But the words ‘ issue lawfully begotten * will not limit the bequest to 
ihe ioeiM of A-^£pm* v /oars, 2 CoU., 516. 
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A gift to * the descendants of A, is a gift to sll descendants living it 
the period of distribution, and they take per capita^ t ro$$lu v. Clare 
Atub., 397 ; Butler v. Stratton^ 3 Bro. C. C., 367. 

According to the rule ns to half-blood, wirn h is (he same in India ns 
in England, gifts to brother* and stxters generally will include half- 
brothers and sisters, and their children will take under gifts to nephews 
and nieces— t. Rawley, 10 Ha., 63, 66. There must, however, 
be a blood-relationship, so that widows or widc»wers of deceased brothers 
or sistei-s will not be entitled under such gifts— /fussew v. Berkeley, 
2 Ed., 194. 


87. In the absence of anv intimation to the con- 

v' 

Words expre s sing i tllC will, tllG t0I 111 ^ cllild^ 


relation ship denote 
only legitiinute rela- 
tives, or failing such, 
rclalives reputed legiti- 
mate. 


‘ son/ or ^ or any WHird 

W'liicli expresses relationship, is 
to be understood as denoting only 
a Icf^itimate relative, or where 


there is no such leo;itinuite relative, a person wdio has 
acquired, at tlie date of the will, the reputation of 
being such relative. 


Illustrations, 

(fi.) having tliree cliildrtMi, B, C, and 7^, of whom 
B and C are legitimate and D i.s illegitimate, leaves Itin 
property to he etpially <livi«led among ‘ ina children.* 
The property lielongs to B and C in equal »liureiJ, to the 
exclusion of 1), 

(A.) At luiving a niece of illegitimate hirth, who haa 
acquired tlie reputation of being his niece, and having no 
legitimate niece, hecpieatlis a Hiim of money to his niece. 
Tlie illegitiaiate niece is entitled to tlie legacy. 

(c.) A^ having in liis will enumerated his children, and 
named us one of tliern H, who is illegiiirnate, leaves a 
legacy to ‘ his said chihlren.* B will take u share in the 
legacy along with the legitimate children. 

{d,) A leaves a legacy to the * children of /?.’ B is 
dead, and has left none but illegitimate children. All 
those who hud, at the ilate of the will, acquired the repu- 
tation of being the children of By are objects of the gift. 

(^,) A bequeathed a legacy to * the cliildren of DJ* B 
never had any legitimate child. C and D had, at tlie date 
of the will, acquired the reputation of being cliildreti of 
B, After the date of the will, and before the death of 
the testator, B and B were born, and acquired the reputa- 
tion of being cbildreu of B. Only C and 77 are objecU 
of the bequest. 
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{/,) A makrt a Wqiiett in favour of Iiia child hj a 
eertaifi woman, not iita wife, f? Iiad acquired at the date 
of the will the re|mtntioii of hcin^aj flie cliild of A by the 
woman designated. JJ takes (ho legacy. 

(ff.) A makes a bequest in favour of the chib! to be 
born of a woman, who never becomes liJs wife. Tlie be- 
quest is 

Ill Crtia* of thi‘ ro(tntnti<»ii of beiii^ fh«* cliililreii 

of K |mrti(‘utur iitUHt, uii(i«‘r iliifl liitve Ikmmi ucqiiir^^d at 

tk 0 date uf (he wtli. ruMen in Kii^iinul of lK‘<|uc*«t« to 

future ilU'^riiimuU’ cliildreii boro b»‘twi*<*ii the <l;ite ol the will uikI the 
tevtiitorV <Ieiit Ji, belli;; )h‘)(I ^<hh\ iik to ebiJdren who hnre ae^jiiired tlie re- 
liutntioM of biMfijj lite (rbihlren in (|iif’Hti(>o, do not npplv. See Occlestoue 
V. FulUilovr^ 1,. K., 9 (’him , 147 ; /« re (iootlu'tn» Trnittg, 1, Ji., 
17 Hq., 845 ; »»’*«• aIno tlie jud^'tiieot of I.okp Si-.i.B'iRm: ami the dicta of 
7<iOKt>i Ofliii.MwroRn and ( lot.ofni^T in Util v. Cnjnk^ 1.. It,, b II. of L., 
I27S. I’lie fldld in ilhiAtriitioo in) eonld not. of eouine, iit the date of 
the will, have ar(|uit‘ed tiie repniatioti ofbeiiij:; ibe ehiid o( ibe teHiutor. 

Ibinr bi iho decision of ()ccle»time v. FnllnUwr, L. U., 9 (’ban., 147, 
it wa* held, that u vjilt to |»r<'S|MM*ii\ e ille'.*iti!ai»te ehihlieii wus voitl na 
lifjiiijr a^aiimt publii' \uA\v.y ■— A^e^ilr^^rt^ v. Fapr^ '17 Iteuv., 71 ; Pratt Y. 
AiaOA#ir/^'i iteuv., 82 

lllutlration (/ ) folh»w« tlie ease of Gttrthm v (Pardon, 1 Meriride, 
111 I*f‘att V MaUhew, ' 1.1 Iteuv , .‘t.‘t9. J,oRi» Komii.ly suiil : — “It is, 
iilidoubtedir. true, tlnit u child eu ventre ea w^ie iimy aeqnire a iniiiie 
by rojiuliitiofi idfhonL'h illej^itinmte ; ” iind a siiudar propo.Hiiioii was laid 
down by 1 josi> 8f. bRowAiiiM in In re C’lmrior, 2 .1, and Lat., p. 460. 

(/<.) A inukes a beqiient iti favour of the child of which a 
certain woman, not married to him, is pregnant. The be- 
quest is valid. 

AUb(at}!b a beijnest, without referene© to the parent, to the child of 
which a certain woinnn is rarna/e, is jr«»od, as in this illustration, il 
stems that a gift to nehild of which a woman is enceinte by « particular 
ntf'jiOR is foiii for uncertainty,- e.g'., a bequest to * such child as A ' mot 
Dy the wife ot the testator) may happen bi be enceinte uf by me." Korle 
T. IFtftcm, 17 Vet., 

n'hia soetiori doet nut apply tu Hindus, etc. 8ee Hindu Wills Act, 
XXI of U70. s, 2, 


Til© rut© cannot l>© too broadly sUUmI, tliat the descrintion of ‘child/ 
•ton/ ‘isau©,* and ©very woid at tiiat sjweies must l>© taken primn fade 
to mean Wgitiiuate child, son, issue— /ler Ie>aD Klihin, irt/Aiiuoa v. 
Adem., I V. and B , 4'2‘i, p. 46*i. Thia rule will not yield to mere con- 

f tfCtur© or to anything sliori of the clearest etidenee of an oppuiite 
nteiition— per U>ai>(’Hm.M*roiD, in Iliil r tVooA, L. K., 6 H, L., 27$. 
Tli« inWnUtm may b© aliowu in the will either by expreai deaignatiua 

iM-fcy ■ . 

Bal txirintic eYidcne© can be received only for the porpoao of 
g who bad acquired tbe reputation uf being ibe tmildres 
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the penion named in the will {WilkUnon v. Adam, I V. nnd R 40 ^ . 
Swatne v. KennerUy, ib., 469), am) that the te.stalor had knowl(.dc..“„f 
the fact of the reputation {He Herberts Tritsl, 1 John ami U. 121 • 
Tytler v. Dalrt/mple, 2 JSIer, 419). ’ * 

In the case, however, of Harlow v. Ordc, 5 H. li. R. (P. (?.), ), in wliirh 
the Court ha<l to consider the menniii" of the wonl ‘ ohildreM ' in the 
will of n Col. Skinner, whose origin was unknown, and who <lie«l in 1H4!, 
leaving ille«;itiuiate children whom he had so recoLoiized, the Privy 
Council held that law tlitl not apply to iiim, nod lliat from 

tlie text and surronodin;; cireum.Mtnnces ihe woid *«'hildieii’ mijrht 
be interpreted as lelerrino t<» illefiitlmnte childieo. 'I'lie rase of Har- 
low V. Orde was a case to which tlic Succession Act did not apply. 

Illegitimate children. — In a be(|uest to ‘all the children of A" where 
there are both lejjitiiiiate and ilieirilimute cluldren, tin* latter are 
ex(duded, and no extrinsic eviflcnee is admissible to sliow the intention 
of the testator— Ellis v, Ilonstan, L. R.. 10 ('Imn, I)iv., 2.‘U» : ('nrtwnght 
V. T 5 Ves , In Laker Jlanlrrn^ Is. R., 1 (’Imn. Div., 

644, the testator oiive all his property t<» Ids dau-jliters, and there were 
illejiitiuiiite, but no leoitim-ite, daii^bter.s ; and IUcon, W lodd, tliat 
the illegitimate dun^luers took under the befjnest ; but limt case wan 
dissentetl from by Mm.ins, V. (J., in Eilts v. Hanst/tn, on the ground 
(followiiio Oorin v. Dorm, L R., 7 H. L., />()8 ) that as tlo* testator was 
married, there was a [lossibility of Ids having ieeitimale dauebters, 
who would take. 


Wiiere a testator made a special ami distiiiet provisioti for J. 
the illegitimate child of his daujiliter /!.•/, the (’ourt of Appeal held, 
tliat tlds was inconsistent with an intention to include ,/. M in a 
flubsequent eoneiHl gift to A. J's childreu — Megson v. Jltudle^ L. R , 
15 Chan. Div., 198. 


The latter part of the section is not »juitc elear, ns the last word.s, 
‘ aucb relative ’ would, on a strict crainmatieul eonstruclMui, appear to 
mean ‘such legitimate relative.* If this be tin' pniper conslruefioii, 
it would r(db»w that where there were no lei.dtiin»te relatives of tho 
description in tlie will, tin* illegitimate ‘ child,' ‘ s<»ri,’ ‘ dauglifer.' iSte., 
must, ill order to take under the will, have ae<pdrcMl the reputation of 
being the legitimate ‘ <diild,' ‘ son,’ or * daughter,’ A;e., at the tinte of tliu 
will, 'riiat such was the cNUistruetiori intended by the I^egislatiiru seeniM 
to be indicatefl by the niurginal mUe to the siTtifiU, that ** Wfirds express- 
ing relationship tienote only legitiinnte relatives, or failing such, relatives 
reputed legitimate 'I’lds constr uetioii, however, is not home out by Ihe 
illustrations to the section, whicli follow tlie rule of Rngli-h law, tliat where 
there are no legitimate relatives, the persons, who being iilegitimale. have 
ac(|uire4l at the date of the will tlie reputation, not necessarily of legi- 
timacy, but of being the* cldid.* ‘non,’ or Mluogliter,' A(‘. ( as the case may 
be) of the particular |K;r8on, will take under the ileseriptions of ‘child,* 
or ‘daughter,’ &c ; see illuslpitious (f/), (c), ami (A), where the 
illegitimate children of H are dcidarcil take under the description 
of * chihlren of where lh<*y are reputed t4) be the children (not 
legitimate children) of E . — WilkiuMOu v. Adam^ 1 V. atid li., p. 45X ; 
£arU T. Wilson^ 17 Ve«., 5*28. 


Iniimation to the contrary in the will . — If illegitimate children are 
id«nlifie«l by name (see Clifton v. Ooodbnn, 1j. R., 6 K^j., 278; 
Mertddk V. Farr., 2 Y. mid C-, 525), or other sufficient descriplmn, 
they will be entitled to take — Metkam v, D, of Devon, I P, 
Wmt., 529. Thus, where there it a bequeti to the children of A 
mow Ucing., A bat only illegitiistate children {Dover v. Alexander,, 
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2 lUrtf 2A2, WiOEAii» V. C ), or to the chihlrcn of a deeeated 
person who bad only in<(*|p^itimsto cnildren ( Tytler v. Dalfympli, 
2 Aler., 419; KdmutfdM ▼. *211 BesT.^ 283 ; lIliistrAtion {d) ), or 

to the cAiVi/r^w (p!,) of a (IfH’OwtMl prmoo who hfttl bat one iHgUiniate 
child and an rInUl {(JtU v, Shelley,, 2 Uudj*. aixl My., ♦ 

V. Byron,, 1 Sin. and GifT., !h<* illc^ttiiiiatc chil4lrc*ii will 

take iintlcr the will. Where the fiitt wun to the teatutor's winter, hy her 
tneideii name, «nd her children, who were iilc^iliinute, the children 
were held to b«' c«>title<l — Sap/tf^e v. UoherUon, L, It., 7 Kq., 176; 
sue lAiker v. HordfTtt^ I*. It , 1 (’linii. I)iv., 644. In B iVAimroa v, Adam, 

1 V. nod H , 4'2‘J lulrefliiy referre<i to), tlie testator, who was a married 
man, but hud ilh jjitiniale children by A. after makinjr specific dcviiHMi to 
hi« wife, wild uUo t«» A, devised the wlude of his estate in trimt for the 
children he tni;;ht huve by the ituid A, nnd the ille^ilimjite tdiildrcn nt 
the date of the will were held to be entitled. t>ec also Lepme v. i^ean, 
L. It , 10 K(| . 160. 

The intention tf» incbide illegitimate children need not lie cxprenscd 
in lungUHge winch is necessarily misceptible of only i>nc interpretation, 
but it IN mitlicieiit if it is iiulicntetl in a wav that exclnde{i the pro- 
bability of nil opp4>itire intention having existed in the iitind of thu 
test«t4»r f»rr t ’MKi.W'^roan in //<// v. Crook, L It., 6 II, of L., 

277. In that ('rise the testutnr’s daughter hiul gone through the marriage 
rcreiiiony with .4, her d*‘Censcd sistei's hiosbitioi, and tin* gilt wiia to 
my *• ilanghter //, the wife of d,” an<l iheti for “the chihlren of my 
iiiid dniiglitcr li. " B had chihlren before the iliitc of the will, and they 
w<*re lo‘ld to be entitled under the ilesenptuoi of the will, 'i’here 
coiilil In* no piissihility of d and B having legitimate ehitdreii between 
th etii, as the liiuiriuge wns invaiid. The same rule would not apply if 
/t ainl B, though iiiimarried nt the ilale of the will, might have married 
nnd had legifiuiale I’hildrcn ; see In re Aylrs' Tt'HKt, L. It., 1 ('ban, 
J)iv„ 2Hi. /Xgain, iliegitiinatc <diildr<'n will tak<* with legitimate under n 
bequest to the chihben legitimate <»r iilegitiinute of d ; the latter clas.s, 
bow'cver, being coiifnic*! to those born at the ilate of the will — Barnett 
T, 7wgM’f//, 31 Beuv , 232 ; 8 dur , N. K., 787. 

If it is once nseertained that illegitimate children nre to take with 
legitimate chihlren, a reference to the ‘said children* will comprise 
both c‘asses— OM*f« v. Bryant, 2 Deii. M and (i., 61*7 ; see, however, 
Bofiiey V. Mtdlmd, \ U and M., 5HI. 'I'hus, also, a natural daughter, 
inclmleil bv ilescriplioti in u prior cla-ss of iluughters, was held enlitletl 
to lake with Icgituuato tiaui»hter» iituler a subsequent general gift to 
* mv daughters’ — Barfs v. Vubhit, 19 Beav., 421; 7'ugice// v. Scotl, 
.. Ml. 

A bequest by an unmarried man or woman to his or her children can 
only take etlecl (if at all) in favour of illegitimate children, since, 
umicr B. 36 t»f this Act (m'c s. 18 of the Wills Act, 1 Viet., 
26) a will not made in exercise of a |«twer of appointment is 
revtvkiHl by the testator's niarrm^. This case is nnalogoas to the 
where there is no poAsibdity w legitimate children to satisfy the 
lertns of the l>equest. hK»e Pratt v. Matthew, 22 Beav.. 328. 

If there is no evidence on the face of the will to show that illegiti- 
mAtc children are iniendtnl, only legitimate cliihlren t'f a living person 
will take iimler a gift to his children. Thus, where the testator 
bequeatbet) an annuity to the * chlest child of B^ and B bad several 
illegtliiDAtc children at the date of the will, who were known to the 
teatator, bill bad no others, either then or at the testator's death, tko 
lHK|ueat failed — Godfrey v. 7l<irta,6 Yes., 4.H. Where the testator bad 
three illegitimate children and one legitimate child, a bequest to alt 
and every, bis cbild aint cbiblren, at bit dcatb, was bold not to ‘ ' ' 
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the children, though there wae a direction to pay etch 

child one-fourth part of the income of hin property — Cor/trryAt v. 
Vawdryy 5 Ves., 530; lie L. U., 6 E.p, 599. So, in Aiuw r. 

Doriny L. R., 7 H. of L., 568, the testator, who had two illegiiiinate 
children by a certain woman, married her, and the day after his inurriaj^e 
made a will, in which, after leaving her his real and personal property 
for life, he said, — “ I leave her at liberty to ilirect the disjioHul of tiio 
property amongst onr children bv will at her «h»alli in suoli manner ns 
she shall think niul sliotthl she make no will I desire that the 
pr<»perty shall be dividtMl eipuilly ttmonf; children hy her*" He bad no 
child born after the date of tlie will, but he lived for some lime after 
making it, and always treated the two illegitimate ehildret\ as hi^ <»wn 
children. 'Mie (hmrt iield, that subject to (lie life-interest of the wife, 
the real and personal property of the te.stutor was mnlisposed of* 

Where there is a bequest to tlie ehihlren a per.son wlio Inis ille'jiti- 
mate children at the time of the will, the fiiot tliat that person is not likely 
from old age or anv <»tlier cause to have other ('hihlren, in not sullieienf 
to entitle the illegitimalsj children to take under a hcipiesl to tln*ir 
mother and her chihlren — Paul ("hil/lrcn, L. U.. \'2 Ihp, 16; lure 
OverhilCt Trusty 1 Sm. and Gill, 362, per Stuart, V.C. 


88. Where a will purports to inake two he- 
^ , quests to the same person, and a 

Hides of coii.strue- * . i.i 

tion witcre a will (iRestiou ari.ses whether tlie testator 
purports to make intended to make the s(H*oiid he- 
two bequesu to the instead of, or in addition to, 

tlie nrst, if there is nothirii^ in the 
will to show what he intended, the followint; rules 
shall prevail iii tietcriuining the construction to he 
put upon the will; — 


First . — If the same sjiecific thinp; is bequeathed 
twice to the same legatee in the same will, or in the 
will and ai»:ain in a codicil, he is entitled to retubve 
that specific thing only. 

See Duke, of Si. Albaiu v. Beauclerk, 2 Atk., 638 : Suitte v. Lowther. 
2 Hare, 43*2. 


Second . — Where one and the same will or one 
and the same codicil purfiorts to make in two places 
a liequest to the same jierson nf thp qg^nrity 

or amount of a nything, he shall be entitled to one 
such legacy only. 

Hol/ord T. Wood, 4 Ves., 76 ; Oorth v. Meyrick, 1 Bro. C. C., 30 ; 
Manning v ThetigeVy 3 M. and K., 29. 


^ This section and ss. 89 to 10.3 (both inclusive) apply fc<^* tho 
ef Hindus, Itc., in the Lower Prorinoes of Bengal aiid in the towus of 
and Boinbaj-->Aot XXI of 1870, s. 2. 
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Third . — Where two legacies of unequal amount 
are given to the same person in the same will, or 
in the same codicil, the legatee is entitled to both. 
CVry T. nu. 2 Bro. C. C., 225. 


Where two legacies, whether equal or 
unequal in amount, are given to the same legatee, 
one by a will and the other by a codicil, or each 
by a different codicil, the legatee is entitled to 
both legacies. 


llfHihy V. Hatton, 1 Hr«. C. (?., 389w. ; CrcMKWpll v. Cresswell, L. R., 
6 K<|., (Jii ; WiUon v. O' Leary, L, U. 12 Rtj., 525 ; L. U., 7 Chan., 448. 


ExjUunnlion . — In tlie four la.st rules, the word 
‘will’ does not include a ‘codicil.' 

I'liin M<‘rtion npjjliea to Iliiulus, &c., under the Hindu Wills Act, 
XXI of’ IH70, «. 2. 

h fiillowH tiM* law. See WillintuM on Krectilors, 1295, 1302, 

liud iiott*M lo litmlcy V. Htitlon, 2 hitt‘ utid *1 ml. C., 321. 

'I'll#* inte ntion of the lestjilop, when it eiin he eolif.’cled fioin the will, 
oven ide* itny arising; iimler these ruleM— Yorkney v. //o«- 

Mitni, 3 Hare. 020. And iiltii<Mij»h two lepacien gi\en hy dlflerent instiu- 
liienta me e<|nul, if tliey were intended hy the te**tii(oi to he cuiiiultitivo 
(i.ohley V Stio 19 lleav., 392), or if, iIkmil'Ii tliflerinjx in unionnt, the 
latter wttj# intemled to he Kuh*-t it uti<»nttl (/^n.s.v#7 v. />n Axo», 4 11. L. C., 
293), the intenii«»n wdl lie eurried into efleei. See Whyte v. Whyte, U. U , 
17 K<|., 59; White uml 'I'ud. L. C)., 334. 

Where the ud't wa.i to truste* **. nntl the le^jaeies, which were of eqtial 
Amount iiinl j*i\en by the Hftine will, were introilueed hy the words 
* upon trust to jniy,’ «iid * tij>ou further lru»<l to pay,’ the le^^afee was 
held entitled to imtU — Ihirkrnifhaw v, iJotige, 22 \V. R., 484, cited hy 
TlieohAld, 3t), 

At to extrinsu' rridrnre of inirntton . — Where the Court itself raises 
the |>! oHump'ion ji^juinsi «louhh* lo^aeies, iin where, for inxtuiice, twf» 
lejjftCU's ot equal uiiionnt are hy one iii.Htruuieiit, parol CMdeliee is 

AilitiiMihle to show that tiie testator inteiuled the le;.;atee to take both, 
fur that is in fiupport of the iqqutrenl intention td the will ; hut where 
the Court diH.'.** not rai'^e the {»re**uniption, an wheie, for instatiee, lejjaeies 
t»f CMpial amount are ^iven xiw^»/ni/er, by tlirtVrenl instniineiitN, parol 
evidence i!<i not admispible to nhuw that the testator intendtsl the legatee 
ti* tnke ntie utd\, for that is in oppoaitii>ii tu the will. 2 White and 
Tud. L. C . 3at>. 

In Hunt r. Bfach, 5 Madil., 351, where a legtey of £300 was given 
hy A will, and a legney of £5tH) by a cmheil, evnienee was tendered 
to show tliat the te’^iuinx did in»t mean the seeoml legaey as a further 
gill X5t^h Sir Liui'H, M,U„ said, — ** Nucli evidence caniu*t 

he received ,wilhout breaking m ii|>«n the primary rule, that jmrol 
evidtniee U in»t admissible ugaiust the expre'^.setl eflect of A written 
iiwtrnmenU*' See Hay v. Sharp, \ My. and K., 589; Haliv. Hiit, 1 Dr. 
ACtd War., 04, I1t» ; and Lee v. 4 Hare, 216. 

'I’hb •«‘Clion e\pres.-#ly declares that the rules shall Apply if there it 
lu the nil! to aiiow what the teitutur ii 
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Extrifimc evidence is 

plitce Itself in the position of the testator— Afar^tJt v. 

2 Beav., 215 ; see s. 62, ante, and notes thereto. 

Gifts by distinct instruinen^, thniijrh equal in amount, if 


(a.) A liaviiiflj ten shares, mid no more, in the Bank 
of Bengal, made liis will, which contained, near its com- 
mencement, the words “ I bequeath my ten shares in 
the Bank of Bengal to After other bequests, the 

will concludes with the words “ mid I hequeath my ten 
shares in the Bank of Beiijral to 7i.” B is entitled simply 
to receive A^s ten shares in the Bank of Benjxal. 

A havinjj one diamond rinjx^ which was ^ivon him 
by By bequeathed to C tlie diamoiul riin^ which was 
him by B. A afterwards made a codicil to Ids will, ainl 
thereby, after givin<r other legacies, he bequeatheil to C* 
the diamond ring which was glvcMi him by B. can 
claim nothing excejit the diamond ring which was given 
to A by B. 

A, by his W’ill, bequeaths to F the sum of />,0()0 
rupees, and afterwards, in the same will, rtqioats tlio 
beipiest in the same words. B is entitled to one legacy of 

5,000 rupees only. 

(Harih V. Meyricky 1 Jlro. C. C^, .30; llolford v. Woody 4 \ e«., 7G; 
Manning v. ThestgeVy 3 My. and K., 29. 

(cl.) A, by his will, bequeatiis to B the sura of .3,000 
rupees, and afterwards by the same will, heipieaths to B 
the sum of 6,000 rupees. B is entitled to 11, (HK) nqiees. 

Yockney v. llannardy 3 Hare, G22 ; Curry v. A7/?, 2 Hro. C. C., 228. 

(e.) Ay by his will, bequeaths to B 5.0(K) rupees, and 
by a codicil to the will lie bequeaths to him 5,000 rupees. 
B is entitled to receive 10, (KX) rupees. 

RiflgtB V. MoriMOHy 1 llro. C. C., 388. 

(y*.) Ay by one codicil to his will, bequeaths to F 

5.000 ru[>ees, and by another codicil bequeaths to him 

6.000 rupees. B is entitled to receive 11,0(X) rujiees. 

JohnMtone v. llarrobyy 1 DeG. F. »nd J., 187; Crettweil v. Cre»»» 
wtliy L. 6 Eq.y 69. 

(y.) Ay by his will, bequeaths “ 500 rujiees to F 
because she was his uurse/* and in auuther part of the 
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will beaoiiaths 500 ruf>res to becaiise she went to 
Bfi^rlaiia with lu8 chitdreii.’* B U entitled to receive 
1,000 ru|>ee«« 

MaaUr$ y. MaiUn^ 1 P. 423. 

(/i.) bj bi« will, bequeaths to D the sum of 5,000 
rupees, and also, in another part of (he will, an annuity 
of 400 rupees, B i« entitled to both lejL^acies. 

V. Pfarock, 3 Ve« , 73/5. Generally a itifliirence in tlic way in 
whicli tw4» gifts are given is in favour of tbeir being cuiiiulutivc. Soo 
lllua. (A'). 

(i.) A, hy his will, betpieaths to 7? the stim of 5,000 
rujHjes, anil also hncjueatlis to him the sum of 5,(K)() rupees, 
if he shall attaifi tlie a<:e of 18. B is entitled absolutely 
to one sum of 5,000 rupees, and takes a contingent inter- 
est in another muiii of 5,000 rupees. 

89. A roftidiiarv logatoo tnay be constituted by 

Coiniiitution of re- Jttiv Words tiiat sbow an inUui- 
sUluary legatee. tioil Oil tllO part of tlie t(*St:itor 

tliat tlie person designateil shall take the surplus 
or residue of bis property. 

Ilinstraiioiis, 

(a.) A makes l»er will ctutHtiiting of several testamen- 
tary papers, in one of which are contained the following 
words : •* I think there will he something left, after till 

funeral expenses. &c., to give to /f, now at sidmol, towards 
equipping him to any profession lie may hereafter be 
appointed to.” B is constituted resiiluary legatee. 

Tbii U the cntc of Le^nton v. liaihe, 3 31. aiiil K., 2f57. 

(f>.) A makes bis will, with the followdng passage at 
the end of it. “ I believe there will be found sufficient 
ill my banker’s hands to defray and discharge my debts, 
which I hereby desire B to do, and keep the residue for 
bcr own use and pleasure.” B is coustituted tlie residuary 
legatee. 

Tbis ii tbe esse of Boifi v. JUorgan^ 9 8im., 289. 

(c.) A bequeaths all his property to B, except certain 
atocka and funds, which he bequeaths to C. B is the resi- 
duary legatee. 

This wjctioa applies to Hindus, etc., under tbe Hindu Wills Act, 
XXI of 1870, i. % 

It is sufRcWut if the intention of the tesUtor be plainly e 
ia tbe will, Uiat Ibe aorplua of bis estate, after psytncai of debts and 
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I«gicies, shall be taken by a person there desi^nsteil^WilHams on Exe- 
cutors, 1460, citing Heame and Wigginton^ 6 Madd., 120. 

A testatrix made a will which she declared to be her * last will and 
testament/ and thereby np|K>inied an executor, and after givinjr irjrncies, 
proceeded a.n follows : “ After these legacies and my dtn'tors’ hills and 

funeral expenses are paid, 1 leave (nic) to my sister M. P.'* and this 
was held to be a good gift ol the residue to AT P . — lie Baseett's Estaiff 
L. K. 14 Eq., 54. 

90. Under a residuary 1)equest, the legatee is 

Property to wi.icti a entitled to till jtropertv belonging 
reHiduary legatee is to tllC tcstutoi* at tllG tilllG o( ItlS 
entitled. (Icatli, of which he lias not inado 

any otlier testamentary disjiosition which is capable 
of taking: effect. 

O 


Illustration. 

Ay hy litfl will, hequeatliH certain lej^ncioB, one of which 
is under the hundred and filth section, and another 

lapses hy the deatli of the legatee. He heqneutiis tlio 
residue of his property to E. Alter tlie date of his will, 
A purchases a zainiinlari, which belongs to liiin at the tirno 
of his death. R is entitled to tlic two legacies and the 
zainindari as jmrt of tlie residue. 

This section upplies to Hindus, etc , under the Hindu AVills Act, 
XXI of )K70, s -2. 

A re-id ujirv ci.iusf will comprise all property whicli i** not efl'ectiifflly 
dispnsetl of hv tlic will, wlo'llicr by reunon ot liipso, r<‘mo(enesH of iho 
bccpiest, or otlicrwijo* — Bernard \ . AJinx/iulL 1 John., 27G ; see Leake T, 
Jiobin.Him^ 2 Mer., 55)2 

A will speaks from the dentil of the testator (s. 77, $uprn). Aocord- 
inyly when ]>roj)eity lias <cjis«’d to jm^wiT the leiins of a sjiecific 
l)e<jue8t, ns where slock is s]»eeifieall y given, but in tlie Hfetime of ;he 
tevtator i.s eoMV(*rted into money, it tails into tlie rtisidue — Afap/ieid 
Newton^ 2 Coll., 520 ^note). W hen all except 'HTtuin propt'i ty 
by a residuui’y clan.He, and the exo’€*pted propcM'ty is given t<» a h 
who dies in the lifetime (*f the test.ator, the ex<*epteil property will pas* 
uinler the residuary clause — Ki'um v. Jonei, 2 Coll., 516 ; Thompson v. 
irAi/r/ooA, 4 DeG. and J., 4fK). 

But where the bequest of the residue or nriy part of it fails, it doe* 
not again lieeoine subject to tlie re^iduaiy gift, 'I’lius, wliere piirt of it 
lapses, it goes to tlie iiext<of>kiu — LightpHd v. Burttall^ JO Jur., N. S., 
308; Syke$ v. Syke$, L U., 3 Chan., 301. See s. 90, poit. 

A testatrix gave certain lands in tlie parish of // to A. /?, and (\ M 
joint tenanl««ii.*fee, and devised to the pbiiiitin “ the rest of my freo- 
hiihl hereditaments in the paiish 4»f //, and all niy freehold herediu- 
Dient* in the parishes of, The devise to A, B, and V having 

been declared void, it was held, that the lands comprised in that devii^ 
did not |»a«s under tlie gift of the “ rest of my freehold hereditamenU in 
the parish of //,” but wa* iiiidispoted Spring ett Jening», L. It., 

6 Chan., 333. That case was decided under s. 25 of the Hills Act, 
which i* similar, a* to real property, to s. 90 of this Act. Ail 
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L. J., WM of opmioo, tliftt the i^eclion only Applied where there was 
** what inipht be CAlle<l a iinirernat renidunry derise, — that is to say, a 
deviac of nil the residue of the testntor’s lauds.” 

lU»uluary f^ifl of — Where a will, after, mnkinjr a number of 

bequests, <lireeted that “ 8lioiil<l be any siirpluM after the al>ove 

exiMMiditiin',”' that surfdus should jro in a certain and le^^itimate way, it 
was ludd, that the yift of the ‘siu plus’ was n jiift of the residue, niul 
that the preeediuo foMpiests woiiltl, in the event of their proving involid, 
full into the Te,Hi<hn*, and [»«»•*« with it under the will — Dwarkanath 
Jiynnrk v. linrrodn J^rrsnud IhjHurk^ 1 (!. L. K., .^Of) ; (S. (’.) I. L. K., 
4 <;.dr., 44rt ; s<*e ('hupman v f> V’es., 404; Mitjord v . I^eynoldSy 

) IMi., 1H5; /’uA V. Attorney -(Jenfrul^ L. K., 4 ; Sadler y. 

Turner^ H Ves , <117. 

IJinler a residuary loMpiest. a lefintee isenfitlcd to immoveable as well 
as moveable property — d/Mumo/iM/i (thoml v. Pureshnalh Hoy^ 22 
W. H.. 174. 

A r«»siduary pift passes j»rop<*rty over which the testator has a treneral 
power of nppointment under s. 50, and which he has iiieneelually 
attempted to appoint. 'I'lius. wliere a testatrix, having a power of 
appointment over a sum of st»M'k, appointed the sti>ek to her sons, 
Htid //, and sin* left the residue of her propf‘rty to /I, and P dieii before 
her, ““it was held, that A was entitlei) as residuary lej»atec to the 
share intended for 1 1 --Spooner » 7/ ms /, 2 Sim., N. S., 129. 

In Kn^duiid, where a testnl<*r shows an intention not to include 
certain property in a resnluaiy lieipiest, cfletd will be piven to bis 
intenti(m — ('ucnitt v. I'erty, 23 lleav , 275 ; Dnrers v. Dewei^ 3 P. 
Wins., 40, 'I’liis section, bimever, unlike s. 25 of the Kn 
Act, is iinperutive. 
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91 . If i\ legacy ho given in general terms with- 
out specifying the time when it 
is to he paitl, the legatee has a 
vested interest in it from tlie day 
of the dentil of the tt‘stator, and if iie tlies without 
having received it, it shall pass to Ids representa- 
tives, 

a'his section applies to Hindus, etc., under the Hindu Wills Act, 
X\l of IH70, s. 2. 

The ('ourts, from the earliest times, have alway.s been inclined to 
decide that estates dev isi^t wore vested — Uuffirld v. DuJ^ield, 3 lllipb., 
K S., ;i31. ;»rr bust, V. J. 

** The law is said to favour the vesting of estates, the eflect of 
which principle seem* to be, that property which is the subject of a dis- 
pfisition, whether testutiicntai y or oilierwdse, will belonp to the object 
of Ifift imiueiliately on the instrument takinp etieel, or so soon after- 
waihTs cui such t»bj«'Ct comes into existence, or the terini thereof will 

J >ermit. As, therefore, a will lake* ellei-t at the death of Uie testator, it 
bihiws llmt any tie vise or Unpiest in favour of a person ta esse, — i. e , 
without nwy intuu^tiun of a ile*ire t4» snsiiend or p<»stpone its o|>umiion, 
confers nii iwiiietiiately vesteil inter* st.”— I Jarrn,, 799. A meredirec- 
tiuu U' pay • legacy within twelve months or the like, does not jH>stp<>ne 
thtt veatiiifr, fur this merely pi ves the time usually allowed to executom 
rexlixv the aMeU— Cer/AsAonr t. Ckalie^ 10 Ves., 13. 
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The use of the wotxU * to be paid* lu this section would seem to 
coiihne its openition to pecuniary lejyneies ; hut it is submitted that the 
same principle which bus always guided the Kn^dish (%>urt*« would he 
applied here in the case not onlv of berpiests of all kiiuis of iiiuvcftlde 
property, but also of devises of immoveable property. 

'riie subject of vesting; in case of legacies, where the payment or pos- 
session is postponed, or where the are contingent on a specified 

uncertain event, is dealt with in Part XllI, post, 

92. If the legatee does not survive the testator, 

In what case a lega- the legacy cuunot take effect, Imt 
cy lapses. slinll hipsc* and tdnn |>art of tho 

residue of the testator’s property, unless it aj)p(*ar 
hy the will that the testator intended that it sliouhl 
go to some other person. lu order to entitle tho 
representatives of the legatee to receive the legacy, 
it must be proved that he surviviMl tlie testator. 


lllnstrutiona. 

(rf.) Tlie to B “ /iOO rupocf*, wlkicli 

B owes lihii.” B dies! before the testator. I'lie leguey 
iup8es. 


(//.) A be(|uest nia<le to A and IiIh children. A dies 
helbre the te8tat<»r, or baj»petiM to b<* (l(»a(l wlorii tho will is 
made. The legacy to A ami bi.s cbiblren lajMCH. 

S<», wliere a bequest is to “ A and hi'< i-xeeutor-t ur ndininistratora '* 
v, Dnvntport^ 1 P. Wrn^., 83), or to .1 iind Iumth or rej)reNent- 
atives, ntid A <iie» hffore tlie t«*>4tator, or ImpproH to he ilejul at 
the date of the will, tin* he(p»e?<t lup^ea — AppleUm v. JOnclri/^ P. It , 

8 Kq., 13a. Such hecjiiesls, it to he ob-nerveil, give A the whole 
interest ; see ». 84, supra. 

(c.) A legacy is given to A, and in ca.se of bis dying 
before tlie testator, to B. A dies before tlie testator. The 
legacy goes to 

(</.) A sum of money is bequeathed A for life, and 
after bis deatli to B. A dies in ibc lifetime of tlie testator. 

B survives the testator. The bequest to B takes effect. 

(e.) A sum of money is bequeathed to A on bis com- 
pleting bis eighteenth year, ainl in case be sluMild die 
before he completes liis eighteenth year, to B, A coriifdetes 
his eighteenth year, and dies in the lifetime of the testa- 
tor. The legacy to A lapses, aud the bequest to B docs 
not take effect. 

( /. ) The testator and the legatee [lerished in the same / 

15 
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There ij* i»o evi<1euce to »liovv ivliich died first. 
I The lejruey will hijme. 

8ee 'I’uTlor on Kvitlciice, |»p. 208 — 11. 

'riiim ftpplicii* t(j HiihIiis, un<lc*r the Hindu Wills Act, 

XXI «r 1 H70, ft, 2. 

'riie cloririiio of h)p<ip npf»lh*« not ofdy t<> personal estate, hut also 
1o rtoil ostMli* {(iofuln^ht v. Wn^ht, 1 1\ W ins.. ,*197; Uigden, 

l*Io%v., 1140), and to <■»«<•« of :«ppoiiilin(‘ntM hy wav of dwine c)r hecjuest 
undi'i poners — /! of jMiirlhm ojtgh V. Ld <iod<dphin, 2 Ves. Sen , 61. 
Iti rusf of ]>owvrH, tlir np|io‘(Mt4*o Mirvivf tlie (h»iH*e of the power 

in onlor to take — I'n'tinml v. Penrsou, L. 1| , .*1 V'q., 658. 

If the devisee or loij ittM* is d« »d jit flu* date of tlie will, alfhoujjh 
fho words are to “ .1/, hm crvvntors. atlmnostmtors, and axsignuP the 
int4*rent ^iv«u will l.ipse — .l/ov/>o///t v lifnoku^ I llio. C S4 ; see 
idnstratioo (//). 

It lius heen heltl, ihat pnr<d evidfoire is not !idmissil)le to slnnv that 
the Ichtiitoi’ knew at tie* time (jf lie* makini; ol the will that the 
le;.oilee WJis dead i\hii/honli v liiooKs, 1 liro, (), (!,, 84 

A 'M‘ipi*-st to a d« l)l<‘i of the dt ht dm* fr«»m Ilim will la]»He like any 

oIIht W';!\\r\ — I'Jhot \ . lhurnfH>rt, 1 1’. Wins. h.‘l. 


Julfiittnii of tf ’shiftir that shttH not 

4 ll., 14 I’ej . wheie the le.'ittlof o;|v,. Py 


— In Jirotrne v Uopp, 
wdl the residue <»f* liis 


tt*H to tiiisfees, to p'tv the s,in»e to h-oatees named, iti e<|ual 

hhan*s, as tetmt*t- in eominon, and tlnm i (•'.p*>ei ive e\e<-ntor.s, adininiH- 
liatois, an<i as'^ioov, and <l*rlaied that Mjeh sh.ii es shomd he Vested ill 


eaeh lenitvn imimdi.itely iip.m I he ion of the Will, — it was htdd, 

that tin' sh'iie of oin* «if the ieL'Miees who dn-d alter fin* date of the 
will, hut Indoie the f*’*t itor, did tint heloiio to her lenal repre.seiitative, 
hnt lunl laji''e<l W i(aii\vi, \ . ( , s tid, — “ A testator iiiav prev(*nt u 
leiiin'v hoin I <pMne. hnt the aniltonfO '* v]i,iw he rnii.st do one of two 
linnns : In’ inoft in i h ur wmds e\^ hide lapse, or he mmst dearly 
iinheate who is te take in ease liie le^mtee sliouhl die in iji.H lifetiiQe " 
(p, 347 ). 


'rini's, a luMjm st to sueli pi-is.ms as .1 shall l»v deetl or will appoint, 
ninl, in *letanU, to hts tteM.ot>kin. w dl ^o to tie* in>xt-of-kin in the event 
of A predee.*).smo ti»e t est aloi — v. 2 l*h., G25 ; Joriet 

V. StfUtfntU, d2 llea\.. illl. 


A mere heelioaiion that tlie ^ift shall not lapse is not efret'tuul, see 
Asptnuil V Iho kworth, :J5 Heav . :U‘7 ; hot if the testatoi, after 'eueh 
n ih'i Imation auantsi lapse, L'ives a h i:a* v to .4 and his executors and 
ttdinio«-lt afoi s, iln^ will he sutheieni sh'»w that the exeeultm^ aiul 
administiMtors Wele to lake in the e\enl *»f .l\f death v Cook 

3 A Ik. 572 

W here n Iwapiest is fhr the payment »»f debts to creilitors, althoiirrh 
the «lehts may have been <hsi l»ai;;, d |>y a eeridieate in Imukruptcy 
(Jit X 7riifi{n, 2 K. \ ,1.. 6.do), or hanerl hy iimitution, there will 

Im lapse in the e >s,. ofeieditors who do m*t iurvive the testator 
ktiips V. 8 Harr. 28 1 ; irj//o//H,vow v. Auv/<*'*, 3 Y. k C., 

f); hut tlieii lepiesintaiius will take. \\ heie creditors httvc releaae<i 
tlieir debt*, they must elaiin as Voluntary h-atces, and their legacies 
will he subject to the general rule— ( v. Coppiu. 2 l\ W'uis,, 295. 

The doctrine »*f lapse applie.s to contiiiirent be<|ueiita -see illuitratioii 
[eh 1 hu?, in the ease «d n bequest to .4 mi his nei'ompiishing his apprew- 
iii^hip, ami in easy he slmuhl die before be accomplish his apprentice- 
•bip, Uhmi tv the oiiicr chiiviicu, *4 died buviitg accotupliabevi bit 
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apprenticeship in the testatni’s lifetime. Tho lesacT was l»eM to lapf»e — 
Hnmberstone v. Stanton^ I V. & It , 385 ; see WdltamK v. June*, I 
517. 

Where a bequest is in the alternative, as to A or his heirs, or to .1 
or his issue, or to A or his eijihlren. the ‘or' is in ^ener;tl eon^tiMw^l us 
substitutional (see s S3 niul iilnstralion (r) to tliat ^ection. xupni), uii<l 
the bequest will not laps * by reuson of A's tiiMiih in the lifetnne <*f the 
testator — v. AIDermotty 2 M. & K, GO; Jte Porters Trust*. 
4 K. & J., 188. 

Where there is ii life*iiiterest fnlloweil bv a siibst itnf innarv j^ift, ns 
where there is a bequest of a life-intere>t to .1, ftlloweJ l»v a betpjest 
to B or his heirs, this has reference to /i's tlvioi; in tin* lifetime of 
not of the testator, and if B pr«*deeeiises tin* tt‘stator. the l>e(|iiest will 
lapse — Cor^a v. French. 4 Ves , 4 IS, 43 >; .see IltJtrell v. Anti, 
3 Made]., 404, as qualified by Ite Porter's Trusts, 4 Iv ^ »!., 


A leffaey does not 
lapse if one of two 
joint leiratees die be- 
fore the testator. 


93. If a ho oivon to 

two persons joiiitlv, aiwl oiu‘ of 
iIk Mil (iio.s l)(‘lt)r(‘ tlio Icsfator, fin* 
otlior legatee tukos the wlnile. 


Illustrntinu. 

The le^iiey is simjilv t<> A Jiinl B. A dies ludoro ilie 

fesfatdr. IJ takes the. l«*«rn<‘v. 

• 

Bnffur w Bradjofd, 2 A tic , 2Jil 

This section applies to Hindus, etc., under the Hindu Wills Act, 
XXI of 1870, s. 2. 

It i.s nf>t necessarily ronfmed to a be(juest to two persmis jointly, 
but is, it is submitted, equally upplioable to tie* eu^e <d a beqne^^ 
to liny numb(*r <*f j)ers ms jointly — s<**. ,l/o/ /Vry v. liiril, 3 V'es., <J2H. 

where u bequest is t<i two or more as joint f**nuiils. and lh»* ^rift fo 
one is revoked {llntnphretf v. Tmjlrur, Amb , 13d), or whore oin* of’ 
the joint tenants is incapable of taking', boraiiso h.* lias vfitne«s<?d tin- 
will ( i'^ounjr V. Paries, 1 Dr, Ik Siu., I(>7 ; !♦ .Inr., N. S , .3*11*). tin 
survivor or survivors take ti»c whole — Fell v. JiiUdolph, L. ll., 10 C 
P., 701. 

Hut where there is a jrift to legatees ns tenan(s-in-common, a« whem 
a fund is to he divided amoiiir tliem nooiiitntitn in orjnal (•hares, if anv 
of them die befire the testator, what was iniondod for tbom* bx/utee-^ 
will lapse into the residue — Bof^weU v />r//. 1 P. Wins , 700; Po^'^e v 
Pitn'e, 2 P. Wms,, 4H8 ; Apphton v. JCor^et/, L. R. 8 iv| , I3J) 
Where, however, the o'ft is fo a eiaifs of pei.Hon.^ uh ten;tnts.in*(‘orrimon, 
inch class to l)e oscertainerl at the death of tir** testator r»r at anv 
other pericxl ; in nuch Civse tho**e un‘*worin«r tin* th*-..cript i<ni at tin* tnii** 
fix<Ml will take tlie whole, notwitiist iiidino the ileuth of any of the chis-* 
111 the lifetime of the testiUor — ShuUleworth v (sreares, 4 Mv. and <’r., 
38; Leigh r. Leigh, 17 H*^av,. t»()5 ; Fitzrtoj v Duke of Huhmoutl. 
27 Beuv., I8fj; fiamsoy v. Skelmerdme, L. R., 1 Erj., 129; Dimoitd v. 
Bostock, L. R., 10 Chan., 358. 

AVhere the l>eq«e»t is to tenants>tn«eommon, with .1 clause of siirviror- 
•bip, lui to and B, share and share alike, and if either should die 
without leaving; taaue, his share to sjo t<) the survivor, 111 +* slmre of 4 

pre«i€*c!((*s«’n«f fhe t‘»«taf*>.- t^jq )ipu« - \f n'kt lunu y 

Huckkam v. l)e ia Mare, tu 3 nr . N. .'ll , 
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A direction that the nh»rc« of any member* t>f n clasu who die Viefore 
the ietttttor leaving isnue will not lapse, will not have the eflect of 
causing the shares of tliose vrh(» die befire the testator without issue to 
A$pinall V. Duckworth^ 35 Heiiv., 307 ; ^I’heobald, 448, 

The rule as to the survivorship ninong joint tenants applies to a clnss, 
though the interests (»f the inemherH v»*sl at difTiMent times : thus, under 
a he<|ut'«t to A for lif*, uiili remainder to the chihiren of 7?, the 
children in existeiuje at the de.ith of tlie testator take the wliole 
interest given to the uh joint tenant'^, and an more children come 

into existence during A'/i life, these take as joint tenants olso. See 
Jluwkiim, 111. 


94. But where a lei^aey is ^iven to le^^atees in 
, words which show that tlie testator 

I'ifleet in stieh iiciiHe, * ^ i i ^ i* . 

Ot wor.i« .h..wiMjr t...- iiitfluled to give them distinct 
tntnr's intenfioii tliiit sliares of it, tlien, if aiiv lesratee 

dies l)efdre the tesiator, so much 
()(' the h‘£!^acv as was intended 
for l»im shall fall into the residue of the testator’s 
j>ro])erty . 


A 8IUI1 of moiK'V is l)e(|UCiil liei 1 to .*f, /?, and Cy to he 
e^jtmlly (llvi<l(*ii ain<»ni; tliein. .,1 dies i>el<n*<* the lestafor. 
/f and (’ hIiuII only tak(‘ so inncdi as thev wonhl have inul 
if liml siirvivtol llu* ^e^tato^. 

"riuH KeetloM apjilies lt> Hindus, etc., under the Hindu Wills Act, 
XXI of 1870, 8 2. 

(i cm* rally, all e.xpresiiuiH importing divi>ion hy equal or tmerjual 
nhares, i»i' refeii'iiig to liie d(*ve*eeM u^ tiwners of re.-'peetive or distinet 
intercitts, and oven worvls simply denoting eipmlity, will operate to create 
A teiianey •in*coimnon. 'I'lms, it has long heen settled, that the words 
‘equally to he thviiled* ( Ihtc d. Ltrtrga^Zf' v. I nwg/imi, 5 H. anil Aid., 
4t>4 ; see illustriiliou to this seetion , or* to he divided ’ (/Vat v. Chap* 
fnmt, I Ves. Si*n , 54’i ; Ackennan v. Jfurrtnrs. 3 V. and IJ., 54), will 
create a tenuney-iii-eominon. So a devise or bequest to several fvergons 
‘eipmlly uinongsl them’ ( irurnf-r v. //ear, I Ihj , ('a Ah., 293), or 
‘equally ' ( Dtnn v. <Va*Ae«, 2 Cowp , (>57) or ‘in eipial moieties' ( (Jam- 
iOH V, /'Virrman, a Ve* , 207', or * ^hltre and share alike’ (iirathe v, 
Hititthf, *i Atk., I2J) or * rcspecli\ elv * {Folkes r llVi/eni, 9 Ves., 45{)', 
or witii a limitation to theii heirs ‘as they shall sevcrallv die’ {Shrp- 
parti V. GthfHms, 2 Aik., 441), or to ‘several,’ * heiweeii,’ or ‘ninongst’ 
them { LaxhbtiHtk \\ ( WA, 2 Aler., 70; Attorney-Grneral v. Flftcher^ 
L. U., 13 Hq,, 128; ('‘ampbrll v. (\tmplHtll, 4 Hio. C. (A, 15'. or ‘ to 
eaeh of their several heiis* ((lortioa v Alkmxttn, 1 De (». and S., 478), 
or to ‘ caeh ’ of several persons , iiiiftatt V, /•’meA, 4 Heav., 186), has 
held to make the object® teiiaiitifiii-coiutuon, 2 Jarman on WillS) 

In all thc«c cates, on the death of any legatee, so much of the legacr 
Ai w«t iniendctl for him will fall into the residue, unless, as pciinteil 
out in the note to the preceding section, the bequest be to the ohjecU 
»s a class, in which case the imlividuals ci>tn|>osing the class at the 
deiUi of the testator, or at the |iertoU fixed furdtstribution, are 
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Among tliem, whatever be t)ieir number, to the entirety of the subject 
of the gift. See Shaw v. 4 Dr. utui Wur., 431 ; Knight ▼. 

Gouldy 2 My. and K., 295; lie Coleman^ Vt. 11., 4 Oban. Div., 165; 
2 Jarmnn on Wilis, 264, 

7'lie Courts will always loan in favour of a tenancv*in>eommou — 
JolUffe V. Eanty 3 It ro. C. C., 25; see per Lord I’muri.ow, j>, 26. 
'J'hus, ill the case of Booth v. Alington^^ll L. .T., Chau., 117, where tlio 
bequest wa.s upon trust to pav, assign, and divide the siinie n|ion the 
death of tlie testator’s duugliter, unto and ccpi.dly between all her 
children, if more than one, ns joint tenants, and if but one then to such 
child, Stuart. V. held, on the context of the will, that the use of 
the words ‘joint tenants' shotdd not he ulhoved to control the intention 
of the testator to create a tenancy-in-couiinon previously cxprcHseil in 
the words ‘ pay,’ ‘ a.ssign,’ and ‘ divide ’. 


95. Where the share (hat lapses is a part of the 

When lap.sed share iTeiieral residue bequeatlied by 
goes as undi.^posed of. [lie will, that share shall go as 

undisposed of. 

Illustration. 


Tlio tostatoi* heqtientliH tlie residue of It i.*^ estate to 
and to l>e erptally divided l)c*twe(*n tlieiu, /I tlies belnre 
(lie teslutor. 11 is oiie-tiiird of the residue goes us uiidis- 
posetl of. 


’riil<< acetioM applies to IlimIuH, etc., under the Hindu Will# Act, 
XXI of 1H70. s. 2. 

a’he rule laid down in it ix llie well-known rule wliich is illustrated 
in the case <tf Ski ipnsher v. Sotthvitle, 1 Swaic‘t., 566. 

^riicrc the ti'.^tator gave his re^i<lnarv ♦^•*tale to hi.** two danght»*rH, hut 
directed that if eiihei of them Fhonld ilie leaving no issue, out of the 
iJioietv of ln*i so <lving, XoOO should be paid to //, and that **tlio 
remainder of th.at mon*iv” ^Inodd l»<* paid lo the oliuo’ sister. I he 
lesfulor levokeil the L’ift of X500 witinoit making any fresh disposi*ioii 
of it, iiimI ono of tl^e MSt'*rs dn*d leaving no It was Indd, that 

the X 500 went to the next -of-kin. Sib J. J’i.I'JRv.b, M. K., said: 
‘‘It »e«*ins <‘h*ar on the anilioritir.'* that a pint of the rt'>‘iduc, ot which 
the disposition fails, will not ticcr ue in nngmenlotinn oMhc rcmiiinmg 
parts us a re.sjdiie of a residue; but iie^tcad «d lesniiiing the iiatiin* «d 
residue, devolves as niidi'<pose<l ot. Itesidije iiu'ans all of wliiidi no 
cflTectnal dispo.sition is made bv do* will olhrr than the residuary clause t 
but when the liispnsiiion of the rc’«idue itself fails, to the I'Xtent to 
which it fail-, the will is iiiojicrulivc .p. 571) ; nee also Sykes v. Sykes^ 
L. U , 3 Chun.. 301. 

If the resiilue be urnlisposed of. it inn'‘t be divided ninong nil the 
nexi-«»f-kin, notwithstanding that the testator has, hy his will, dlrectc*! 
that one of tiieiii shall take no share in Iiis properly— anon v. 
Johnson^ 4 Heav., 318. 

'I'here inuv he a particular resi liic as distinguiiheil from n general 
residue, and the particular rcsitlnary legatee may be entitled to the 
benefit of any failure of gift out of the particular resi<iuc. 'I i»ns, under 
a gift r*f certain spc^'ifii'sl propeitv to /4, after payment of particular 
legacie* and of the general residue t*» /?, A is enfitled t** the legaciei 
which fuil-^Be Trafford r. Tempeslf 21 bear., 
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96. Where a bequest shall have been made to 

any child or other lineol 
J not of the testator, and the lega- 
iw*t tee shall die in the lifetime of tlie 
on hi« in testator, l)ut any lineal descend- 

tefltiitori hfctiiue. i • i ■ .1 

ant or his shall survive the tes- 
tator, the bequest shall not lapse, but shall take 
effect as if tin* death of the legatee had hajipened 
immediately after the death of the testator, unless 
a contrary intention shall ap[)ear by the will. 


Illustn/lioii, 

A miik<*8 hiH will, hy which ho 1 m ([iiontlisn Riiin of money 
to ilia KOM hi lor liin own ah-ohite use nitil heiu Ht. Ii <}ies 
liefore .1, lenvinj^ n sou (\ wlio survives J, jiiul luiviug 
made his will, whereby he heijucaiht* all his pioperly to his 
widow I), The money goes to Jj. 

a'his jirvtion ftpplirji to I litHlii". nmlor fl»c‘ iriihlii WIIU Art. «. t? ; 
unit ill iipplvinjLT it nndiT tlmt Act. ilic wi.itU ‘ von,’ * sonj^.’ ‘ child,’ and 
‘ cliiltireii ’ inchnic uii nd<»|M»*<l i jidtl : and the word ‘ jLO andchildrsii’ 
irudiidcn the children, wlictloT adopted ui nntuial-h(trn, of a child, 
wIicIIht adopted or iiat iirJiUhorii ; and the c\{ircM^ion ‘ daiiohtcr»in-luw ’ 

iiicludcii lh« wife ut all ud(»plc<l son — xXet X\1 ol lR7<h s. (5. 

'the section in practically the vann* as s, ,*^3 ol’ tlie Wills Act, 
1 Viet, e. the wunls * ether lineal dcvccndunl’ being Mibstitnted 
for * other isnue.' 

Like the corrcsp<n»din'j section of the Wills Aet, it does not 
tut« for the predeeea>ed le^ratee tin* lineal dt‘veendiint whose 
Oiiee in the event or condition winch *\ilndt*s the lapse, but it 
rt'iiderji the subject ot the j:i!t ibe absolute pioprrly ot the prede- 
cewned legatee, and theieloie divposahie hy Ins uiil not withvtaiiding 
Ills tleath l»et'"?e the »)e ifh ol (lie t*‘«.t!iioi ~ ./.i/oovna v. ./o/la«oa. It Hare, 
157. In itf MiiHitHX Uh//, 114 Uea\ . 411,1, it Wii> eioiHideied douhttid 
liy llolllLl.T, M. n., whellier the wi lot a le«julce who predeei a>e*l hi8 
flit Iter, iht' testator, <»hoi»ld he eon vt 1 ued ;n'c« *1 ‘lini: t o t Ik* «‘nl, or w lie the r 

it should h«' eon*tni»'d av it tlu*' h-ijatee had sur\ne<l tlie testator, or, in 
words, us if the testal»*r had pievleceased the legatee. 

the tleee»'*e<h a le^at' e nnd<*r the wlil of hei father, <lied in 
lifetime, lenvihij insue living at liiv d»‘ath and also a huviuntd. wlio 
tlietl Indtire the lather, having inioh* a wdl. tiie <’i>in t granted adinini<«- 
Irwtioii to the son ot the deceasial a** if -lo* lu».l died inniiediatid v after 
tlenUi ol the te,sialor— -//‘t Mr (rtfinis oj Count tliy Li. U., 2 P. ami 
D., 3U0. 

If the legatee has not made a will, the pr* pertv will devolve as his 
pmjierlv would, on his inte'tuev — ll lafcr v. U’la/rr. 5 Hare. ItOtl; 
arm V. WtjideHy 2 Sm. and tiitl., Hihi ; Mower v. Orr, 7 Hare, 

473 . 

It miilcea no difTerenee that the legaUH,* was dead at the date of the 
V. C/rr. 7 
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This Applies to n tpstamentnry appointment nm!er n Krervera) 

power, tlioupli tliere is « fjift over in def'anit of n^ipointinent { Kcrlrx r. 
Cheyne, *2 K. «ml .1., 67r>), Imt not umter a sprelal powtM*— ftriy/iMjt r, 
Galej 12 Sim.. 3/)4 ; Freeland v t'earson. L K , 3 G5M. It iloen 
not ftf>ply t(t n oift to 11 r/n.v.v (Olney v Ihilrx, 'A Drew. 3*J3 ; Jhotrue v. 
Hominnnd^ •loimg., 215). tor, inulor n j;ift fo u elass. the slinre to wltielt 
ft chilli Wf*u)(l have been entitled had it survived did not lapse in eon- 
pequence of his ileiith in the testator s liteiime. See notes to last 
preceding sections. 

To prevent tlie lapse of a leiraev under thi.*» section, it ii not neces- 
sary that the lineal de>ceiid!iiit, who i> alive at tin* di*jitli of tin* testa- 
tor, should he tlie same llnc-d di>*.<MMidan( wlio whm alive at the death 
of the leoalee It is sullicient tlial any lm(‘:d descendant— c. i,*"., 
ft erandehild of th<‘ leoatc** — slmiiKl he in existence at tin* death of the 
testator — In the (loodx of Pm her, 1 Sw and 'I’l ., 523, “ 1 thii.k," 

said Sir (’hi ssvvkm, in tliaf ease, “it is a fair presumption that 
the int(*ntion of tlie Aet was to preserve the le;^oiev whenever theie 
he any issue of tlie li'gatee alive at the ileal h of the testator,** 

p. 525 

It is to he observed (hat a Ii*;j'u'V under tliis section is a vested 
interest in tin* leoatee, ami pass(‘s t<» liis repi t'senlalives or under his 
will, as the ease niav he, and not to tlie lt>in“ wfhose e.viMtenee preventa 
the lapse — In the (rootle <>/ Pot her, 1 Sw. and 1 i 523. 

*l’he provlsiiMis of tliis section neiiiost tlo‘ lapse c»f leoaeies to chil- 
dren render it iiecessarv lor a t*‘'.(ator inleiMiino that a lejjaey to one 
child shall oo over to another in the exeat of the death of the fiist 
Ie*^ntee to e.\pii*ss that nieaniioj liy his will'— •//< re J^lttt'c 9 Iruftt^ 

10 Hare, ITS. See luiljurd v. FuHfiod, Hi Heuv., 5t)5. 


97. Where a 

lleqnest to A for tlie 
benefit of li does not 
luf’se by -I’.v deat h in 
testator’s lifetime. 


hetjue.st is made to one person for 
tlie hencdit of atiotln^r, (lielejL^acy 
does not lapse hy tlie death, in 
the tc‘stator’s lifetime, of the per- | 
son to whom tin* hetpiest is made. 


'1‘his section applies to Hindus, etc.. 


under Act XXI of 


1870, «. 2. 


AVhere a dt*vise vvhi‘h lapses coinprines the l''iral or Iienefieia) 
ownettthip only, its f.ulnre cieutes a vaeanev in the dispoHition only 
to that extent 'I'iiiis, if a le.slatoi d**'is'* lands io tin* usy of A in fee, 
in trust for li in fee, ami A die ni the testator s iitelime, the legal 
estate comprised ill the lapsed ilexise to A devolves on his lepresentii- 
live.s chuig^ d with u tinst in fav«ftii of li, wlmse cipiitahle inteiest 
under the devise is not afFected h\ the death of the trustee— 1 Janii., 
344. 


So, where n hefjuest is mode to n man as trustee for another person, 
llie legacy will not lapse hy the death c>f the liuatee in the testator a 
lifetime — Falet v. Fnglnnd^ 2 Vein,, 4t>» ; Oke v. Heathy 1 Ve#. 
Sen., 140. 

Again, where there is a gift to A chnrgeil with a legacy to /?, and A 
dies in the lifeliine of tin; testator, H will he entitled the legacy-— 
Wigs r. Wigg, I Aik., 382. 

On the other hand, a devise of the legal enUte or interest to a trustee 
will uot he rcudered void, alibough the ceslut que trust predeecaae Wt® 
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tettator«*X>o« v. Edlin^ 4 A<1. and E., 582. l^hos^ where iliere fg 
a ileviae to A cUarped with a legacy to J?, provided B attain a pgr, 
age» the devise to A is absolute, unless B attain that age-** 
Tregonwell v. Sydenham^ 8 Dow. II. of L. Rep., 194. 

98. Where a bequest is made simply to a des- 

)n8, the tiling 
only to such 
the testator’s 

death. 


Survivorsliip in case 
of bequest to a des- 
cribed class. 


cribed class of perse 
bequeathed shall go 
as shall bo alive at 


Exception,— \{ property is bequeathed to a class 
of persons described as standing in a particular 
degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than 
tlie death of the testator, by reason of a prior be- 
quest or otherwise, the property shall at that time 
go to such of tlieni as shall be tluui alive, and to the 
n^pivscntntives of any of tliem who have died since 
the dentil of the testator. 


lllmtratunis. 

fa.) A beqiioatlhs 1,000 rupee.s to “ tlie cliildrcn of 
without 8uvin^ when it in to lu; disti ibuted amonir them. 
B hud died previous to tiie date of the will, leaving three 
children, (\ I)^ and E, A’ditMi after the date of the will, 
hut hefi»re the deatii ot A, C and 1) survive A. The 
legacy shall belong to C and D, to the exclusion of the 
representalivcH of K. 

^ ) A becjueatlis a legacy to the chiblren of B. At 
tlkc time of tiio testator's death, li has no children. The 
bequest is void. 

(r.) A lease lor years of a liouse was bequeathed to A 
for bis life, ami after bi.s deetjuse to the cbildreii ot B, At 
the deatli of the testator, B bail two children living, V and 
J} ; and he never had any other cliild. Afterwards, during 
the lifetime of .4, C died, leaving K his executor. D has 
fiuivived A. 1) ami E are jointly entitled to so much of 
the leaaeliold term as remains uuexpired. 

A sum <»r money was bequeathed to A for her life, 
after her decease to tite children ot H, At the death 
J of the testator, B Imd two children living, V and D, and 
j after that ©vent, two children, E and were b<»rii to B, 

\ C «ud £ died in the lifeiiiue of J, C having made a will. 
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E having made no will. A has died, leaving D and F 
surviving her. The legacy is to be divided into four equal 
parts, one of which 18 to be paid to the executor of C. ouo 
to D, one to the admiuistrutor of E, and one to F. 


-^ bequeaths one-third of his lands to B for his life 
and after his decease to the sisters of B. At tlie death of 
the testator, B had two sisters living, C and D, and after 
that event another sister, E, was born. died during the 
ifeof Zf; DmidE have survived B. One-third of A’* 
lands belongs to J), E, and the rejireseutatives of C iii 
equal siiares. 


A bequeaths 1,000 rupees to R for life, and after 
his death equally among the children of C. Uii to the 

death of B, C had not had any child. The bequest after 
the death of B is void. ^ 

Chapman ^ Bliuet, Cas. Temp. Talbot, 145 ; Wpndhnm v. Wyndham, 


A bequoiitlis 1,000 rupoea to “all tlio cliildron 
born or to be born’’ ot 77, to be divided ainonj' them at the 
death of C. At the death ol the li'stator, H has two 
children liviii<i, D and 77. After tlie death ef th(‘ (esialor, 
but in the lifetime of C, two other children, F and G', are 
l)orn to B, After the dt^afh of (\ ajjother chihi in horn to 
B, The legacy belongs to 77, A’, F, and G, to ti»e cxclu- 
Bion of the after-born child of B, 

Ayton V. Ayton, 1 Cox, 327. 

(/i.) A bequeaths a fund to the children of /?, to he 
divided lunon^ them when the eldest slndl attain majorltv. 
At the te.stator’s death, B had one chihi living, named C, 
He afterwardj had two otlier cliildren, named J) and JC. 
E died, hut C and D were livini:^ when C attain(*d major- 
ity. Tlie fund belongs to f/, and the rej)rf‘.nentati vcfl 
oi Ky to the exclusion of any child who may he burn to B 
after C^s attaining majority. 

This nectifm li cndiodied in the Hindu Wills Act, XXI of 1S70, «. 2, 
iind in Bppl^ftn^ it nntler that Act. the wiinln ‘ Ncm,’ ‘ Hnnw,’ ‘ clnM,’ und 
cbiUlren inchule an adopted ciiiid : and the wind ‘ ;.:randrhil<Iren * 
iticluden the children, wlieilier adopte<l or imtnrul-born. of n cliild, 
whetlier ndo|»te<l or oaturnl>horn ; and the expreanlon • djiuirhler-in-law* 
iocludea the wife of an adopted son— Act XXI of 1870, « ti. 

It de.'ils with the conatruction and f>peralion of piftn to a 
some of whom come into existence between tiie <lettih of the testaUi^r 
and the time when the gift takes effect, hce iilustralioas (^), 
and (A). 

The dais most be a described class. 


16 
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In n jfifk to a c1«m yon Iwjk to tbe deacription and enquire what 
indiTtduaU aniwer to it, and those who do answer to it are the legatees 
described — Barber Barber^ 3 My. and Cr., 688, per Loan Cottbr- 
KAM. Thus, every person who at the time of the testator^s death 
fiills within the descriocd class of ‘ chihJren,’ will be entitled (Sherer 
T. Buhop, 4 liro. C. (It 55); and it makes no diflerence that tbe bequest 
is to children ‘ liejjottcn ’ or ‘to be begotten* — Siom v. Benbow^ 
2 M. and K. 46; (H.C.) 3 DeG. M. and G., 390. 

According to English law, if there arc no children born at the 
death of the testator, or at the period of distrihution, all children sub- 
sequently born arc let in ( Weld v. Bradbury t 2 Ver., 705; Shepherd ▼. 
Im*ramt Anib , 448; //a/cA^sow v. Jonestt - Madd., 124; Wyndham v. 
Wyndhftm, liro. C. 58); but under this section, if there be no 
object in Ixnng unswcriiig to the description of the class, the bequest is 
void. See iliustrutions (A) and {J ). 

The rule fipnlies wliere the gift is of a particular sum to each 
memher of a cIu'^n, and the cltt«s is fixe<l at the death of the testator — 
V. Bramham, '1 Cox, 384 ; Butler v. LowCt 10 Sim., 317. 

II there be a preceding life or other intere.st, the distribution of tbe 
ftind ii sii^ipeiided, and the class entitled will he the children, or ns the 
case may he, liviiojj at the death of the testator, and also those born 
at terwanls, hut hefore the <let«‘rmination of the life or other prior 
interest — Middleton 5 Vi‘s , 130; Walker v. Shorej 15 

Ves., I2’i; Bnnuthy v. Tunsel, C U., 11 Eip, 303. As the interests vest 
in each inemher of the class as he coriies into hoing, although he may die 
bet ore the peri<»d ot distrihulion ( Attorney^dleneral v. (drinpiny 1 Hro. 
(J. C.t 380; Mtddleton v. Messens^er, 5 Ves, 130), the representatives 
of such n.s have died since ilo* ileath of the testator will he entitled 
along with those alive ut the period of distribution. See illustrations 
(d) and (r). 

Where the distribution is to he made when all attain, or when 
the youngest ultaiie*, u particular age, all children will he admitte<l, 
and not merely those wlio happen to he living when the youngest 
attains the particular age — Mamwanug y, Beetort 8 Hare, 44 ; Hughea 
V. Ilughea, 14 Ves , 250. 

Where the period of distribution i.s postponed until the members of 
a class - f. g., children -attain a pariieulur age, the rule is to let all in 
until there must W a \listrihtition of a share to owe. Accordingly, if any 
member of the class has altaio»Ml that age at the death of the testator, 
the (dass is then ascertained — //ogger v Payne, 23 lieav., 474. If no 
child has attained that ago, tlx* class is a.seertained as soon as any one 
< hild does, nml all members of the class horn at the death of tbe testa- 
tor, or coming into existence hefore the first attains the jiurtieular age, 
are ctitillctl, to the exclusioiu*filu>.Hr'boriiafterw}inls(.^wdreirs r. Parting- 
tom, 3 Hro, C. (^, 401 ; Barrtngtou^ v. Tnstram, 0 Ves., 345 ; Oppenheim 
▼. Henry, 10 Hare, 441 ; Whttbrend v. Si. John, 10 Ves., 152). Sec Lock** 
V. I*amht L. U., 4 Kq , 372, wheie there was a bc<]uc«t of a sum of 
stock to 1 h* divider! between all the children of A. B.t as they should 
Bttiiin his or her age of 21 years; and it was held, that. the fund 
was to mi to such of the children of A. B. as were living when the first 
atuioea 21, mid who had attained or who should attain 21. 

If the testator merely declares that the Interests arc to be vetted at 21. 
the eUas is ascertained at his Berkeley v. Sminbomrwe^ 16 

Sim.* 275. 

In KioMeyk r. Fergnaarm, I. L. R., 4 Calc., 304, PoanrBB. J., 
an opiuiiiu that this sectiun applied only to vested iuterests. 
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PART XII • 

OF VOID BEQUESTS, 

99. Where a bequest is made to a person l)v a 

Bequest to a person particular description, aud there 

by a particular des- jg person ill exi.steuce at the 
cnption, who is not in . . . » i s.i i t 

ezisteucc ftt the testii- tGStcitor b CiGRtil wllO ftllSWCrS tllU 

tor’s death. description, the bequest is void. 

Exception. — If property is bequeatlied to a per- 
son described as stajidin^ in a particular degree 
of kindred to a specified individual, but liis posses- 
sion of it is deferred until ti time later than the 
death of the testator, by reason of a prior bequesf, 
or otherwise ; and if a person answering the des- 
cription is alive at the death of the testator, or conies 
into existence between that event and such later 
time, tlie jiroperty shall, at such later time, go to 
that person, or if he be dead, to his representatives. 

Illustrations, 

(a.) A bequeaths 1,000 rupees to the eldest son of B. 
At the death of the testator B has no son. The bequest is 
void. 

(6.) A bequeaths 1,000 rupees to B for life, and after 
his death to the eldest son of C, At the death of the 
testator, 6^ had no son. Afterwards, during the life of B^ 
a sou is born to C. Upon B's deatii, the legacy goes to 
C's son, 

(c.) A bequeaths 1,000 rupees to B for life, and after 
his death to tlie eldest son of C\ At tlie death of the 
testator, C had no son ; afterwiird.H, during the life of //, a 
son, named D, is born to O'. D iiies, tlien B dies. The 
legacy goes to the representative of D, 

(d.) A bequeaths his estate of Greenacre to B for life, 
and at his decease to the eldest son of C. Up to the death 
of Bf C has had no sou. The bequest to (7s eldest sou is 
void. 

• SeoiioQS V9 to 103 (both inclunivc) of tbw Part appty to Hin- 
du*. etc., under the Hindu Will* Act, XXI of JH70, n. 2 \ and in 
applying it. the word* ‘non.’ ‘ *on».* ‘ child/ and * children ’ include an 
adopted child ; and the word * grandchildren ' include* the children, 
wh^er adopted or natoral-born. of a child, whether adopted or natural- 
born ; and the expremuon ' datighter-iu-law ' includcMi the wile of an 
adopted soil — Act XXI of 1S70, a. 6. 
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(e.) A bequeaths 1,000 rupees to the eldest son of 0, to 
be paid to liim after the death of B, At the death of the 
testator, (7 has no son, but a sou is afterwards born to him 
durincr the life of 7? aud is alive at B^s death. C’s son is 
entitled to the 1,000 rupees. 


This section is embodied in the Hindu Wills Act, XXI of 1870, s. 2. 

The exception to the section, which deals with the case of deferred 
" s expressly declares, that, in case of a gift to persons described as 
standing in a particular degree of kindred to a specified individual, the 
gift is to talce rflect if anv peison answering the description comes 
into rxintunce between the death of the testator and the time to 
wliieb poM,se?<siori is defened. Jllustnitions (//), (e), and (^/) are exam- 
jflrs of oifts licferrci} * by reason of a prior bequest ; ’ illustration (e) of 
u f'lft defened * otherwise.’ 


If this seefion stood alone, it would absolutely and without res- 

triction empower a feutufor to give bis property to unborn persons 
standing in any partieular degree of kindred, provided tbose persons 
eimie int<i exintenee before tlio gift to take etiect in j)os'<ession. . . . 
Heetions 100 and 101 emiuKly restrictions upon tbe power conferred 
by s. Ily s. 1()0 a gift to an unborn ])erson subject to a 

prior bnjuest is void, unless it be an absolute gift of tlie whole 

renmlning interest (ft’ the testator Secti(m 101, wbieb is 

general in its terms, invalidates any betjuest wldeb (bdavs tbe vesting 
beyond a life or lives in beitig, ami tbe inimnity of tbe donee who 

inn.-t Iv living at tlx* elnHc of tlx* last life— -per ^Vir.soN, »]., in /1/wwgci- 
rufnijon v. Sonamton Dtihee, 0 }j R. 1‘2I. As to eases to which 

tbe Uimlu Wdls Act applies, >00 notes to «. 101 , xufra. 

liiinlu Lmt \ — A beqm*st, in eases at leu'-t to which the Hindu Wills 
Act <bM*s not apply, by a llimlu, to a class <*f ])ei.sons, some of wliora 
are not in exislenee at the date ot tlie testatoiV di*atl», is wbi>llv vi.id ; 
ixxl tbe iix't that some o( tbe class are then living and capable of 
Itdting, will not albnv tbe class to open out and let in any after-born 
members tlx* iAas'* ~~ I\ hr rotlemonto/ Doxxrr v. I)ooix<imnnrt/ Doxsee^ 
1. R. U., (ale., 40.'i ; (S. {].)',] C. R. R*., 3RG : see v 7V/gore, 9 B. 

R. U.. 377 ; Soutltimiurif Dosxrc v Jtnresh ('hunder Dutt^ 1. R. R., 
2 C'ale , hee also l.rahe v. Hohinxou^ 3 Mer., 3G3. 


In Khf'rodrmonry DoxKrr v. Door^nmonnj Doxnre^ 3 C. R. R., 315^ 
A, by bis wdl, alter giving seveial legacies, devised tbe rest and residue 
of bis estate “ to the sou lately bom to Ji, and to tlie son or sons that 
may hereafter be bom to him.” This devise was held to be invalid. 


100. Where a hecjiiest is made to a person not 
11..,,.. on to » *" existence at the time of the 

not in existe nee at the tOStUtor’s dcatll, Subjoct tO R 

tesiatvir's death, sub- bcquest contaiucd in the 

ject to a prior bctpiest. * .11 . 1 , V 

will, the later bequest shall be 
void, unless it comprises the whole of the remaining 
interest ol the testator in the thing bequeathed. 

Jllustradons. 

(<i.) Property is bequeathed to A for hi« life, and after 
hie death to his eldest euu for life, aud after the death of 
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the latter to hia ehleat son. At the time of the teafator'a 
death, A has no aon. Here the bequest to A't ehleat son 
ia a bequest to a person not in existence at the teatator’a 
death. It is not a bequest of the whole interest that 
remains to the testator. The bequest to A’s eldest sou for 
hia life is void. 


(b.) A fuinl is bequeathed to A for bis life, and after 
his dea f i a dau^htei < A survives the testulor. ^ 
has daugliters some of whom wore not in existence at the 
lestatoi s death. Ihe hefjuost to A jt daughters comprises 
the whole interest that remains to thu testator in the thing 
bequeathed. Tlie bequest to A's daughters is valid. 

(c,) A fund is bequeathed to A for his life, and after 
his death to liis djiughters, witii a direction that if any of 
them marries niifler the nge of 18. her portion shall 
he seltlod so tliat it may belong to Iierself for lib', and may 
be divisible among her cliildren after her death. A has 
no daughters living at the time of the testator’s death, hut 
lias daugliters bom afterwards, who survive bim. Hero 
tbe direction for a settlement lias the elleet, in the case of 
each daughter who marries under 1 8, of substituting for 
the absolute bequest to her a becjucst to her merely for 
her life, — that is to say, a h(‘(nie>t to a person not in exist- 
ence at the time of the testator’s death of something which 
is less than the whole interest that n main."* to the testator 
in the thing bequeathed. Tiie direction to settle the fuud 
is void. 

(d.) A bequeaths a sum of money to 7? for life, and 
directs that, upon the death of /i, the fund sliall he settled 
upon his daughters, so that the portion o( eaeii daugliter 
may belong to herself for life, and may be dividei^ among 
her children after her death. H has no daughter living at 
the time of the testator's death. In this ca.se tlie <mly 
bequest to the daughters of ]} is contained in the direction 
to settle the fund, and this direction amounts to a bequest, 
to persons not yet Ixuii, of a life-interest in the fund, that 
is to say, of sornetiiing wiiich is less than the whole inter- 
est that remains to the testator in llie thing bequeathed. 
The directiou to settle the fund upon the daughters of B 
is void. 

See notes to s. 99, supra, and «. 101, infra, 

101. No bequest is valid w hereby the vesting of 
Rule sgftiust per- the thing bequeathed may be do* 

layed beyond the lifetime of one 
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or more persons living at the testator’s decease, and 
the minority of some person who shall he in exist- 
ence at the expiration of that period, and to whom, 
if he attains full age, the thing bequeathed is to 
belong. 

lUustratiom, 

(a.) A fuiul is bpqueuiheil to A for his life ; and after 
Ilia death to H for his life; and after /?’« death to such of 
the Bons of H as shall first attain the a^e of 25. A and B 
Burvive the testator. Here the son of E, who shall first 
attain the a^e ol 25, may be a son horn after the death of 
the testator; such son may not attain 25 until more than 
18 years have elapsed from the death of the longer liver 
of A and B ; and the vest in" of the fund may thus be de- 
layed beyond the lifetime of A and E, and the minority 
of the HonB ot B. The bequest after E's death is void. 

{b.) A fund is bequeathed to A fur his life, and after 
his death to B for his life, and after B\s death to such of 
E*« Bons as shall first attain the age of 25. jB dies in the 
lifeiitne of tlie testator, leaving one or more sons. In this 
case the sons of // are persons living at the time of the 
testator’s decease, and the time when either of them will 
attain 25 necessarily falls witldn his own lifetime. The 
bequest is valid. 

<# 

(c.) A fund is bequeathed to for his life, and after 
bis death to B for liis life ; with a direction that, after B'a 
death, it shall be divided amongst such of E's children as 
Bhall attain the age of 18 ; hut that if no child of E ghall 
attain that age, the fund shall go to C. Here the time for 
the division of the fund must arrive at the latest at the 
expiration of 18 years from the death of a person living 
at the testator’s decease. All the bequests are valid. 

(d.) A fund is bequeathed to trustees for the benefit of 
the testators daughters, with a direction that if any of 
iiiem marry under age, her share of the fund shall he settled 
io a« to devolve after her death upon such of her chil- 
dren as ehall attain tlie age of 18. Any daughter of the 
testator to whom the direction applies must be in existeuoo 
at his decease, and any portion of the fund which may 
eventually be settled as directed must vest not later than 
18 years from the death of the daughter whose share it 
was. All these provisions are valid. 

This section and m. 99^ 100, lO'l, and 103 hire been embodied in the 
Hindu Wills Act, XXi of IS70, by t. 2. 
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Section 101 is a restriction on the rule as to perpetuities under ^ 
English law. By that law the resting of property might be post- 1 
poned for any number of lives in being and an ndditiunal tenu of < 
21 years afterwards, and for us many munths in addition are ' 

to the ordinary periotl of gestation, siiould gestation exist {Jre r. 
Audley^ I Cox, 324 ; Fearne, Cont. Hem., 430); and the adilitioiml tenu 
of 21 years might be independent or not of the minority of any person 
to be entitled— Cadif// v. Vtilmer^ 1 Cl, and F., 372. 

This section allows tlie vesting to be delayed beyond the lifetime of 
persons in being, for the period only of the minority, i»f some person 
born in their lifetime; uii<l under a. 3 (p. .3, .vw/irn) the period of 
minority of persons goveriieil by this Act is IS. 'Die addition ot an 
absolute period of 21 years has been done away with by the section. 

In considering (jnostions of reinotenes*i. the mie.sti<ui is not whether 
the limitation is good in the events which have luippened, but whether 
it was good iti its creation, r.nd whether it most nci'csMirily take 
efiect within the limits pr»*scribed by the law — Jee v. 1 (’ox, 

326, per Loan Kenton ; Ilmlson v. Halt, 14 Sim., .'>38; Lrtt v. Ran* 
dally 3 Sni and G., 8.‘1 ; Dunuanuon Smithy 12 Cl. and F., 546; 
Smith V. Smithy L. K., 5 Ch., 342. 

So, in the case of Saudamuiry Doxxre v. Jof^enh ('hundrr Dutt, I L. 

II., 2 Calc., 2(38-9, Fontifkx, J., said: — “Jn deciding (jueslions of 

remoteness, it is an invariable piinciple of the Kiigiinji (y’ourt.s to pay 

regal'd to jio.ssible and not uctiiui events ; and the (act that a 

gift Plight include (»bj.*ct8 too nmn'te <*r incapalile of jirofning 

tlirectly bv the te.stutor's boiiiifv, is held to be fatal to its vididitv. 

* 

This principle is equally ajiplicuble to the interpretation of the wills 
of Hindus.” 

So in Duneunnon v. Smith, Pi.att, H., “^aid : — “ When a gift is infect- 
ed witli the vice of its ji<>.Msil>ly exceeding tlie [»rcHcril>(*d iniiit, it is at 
once and nltogelloT void b<»th in law and equity. And even if in its 
actual event it slionhl (dl greatly within sucli Innit, yet it is still as 
absolutely v<iid as if the event, which would have taken it beyond the 
boundary, had occurred.” 

The Court will not allow evitleiice to be given to show that, at the 
date of the will, a man icd woman was past the age of cliil<l-bcariiig, 
for the purixise of slmwing tliat children thou luing were meant, so as 
to make valid a gift over, wldeh otherwise was void fi>r remotxuess — In 
re Sayer'x TruxUy L. K., (J Hq , 319. 'I’lie po.s.*iilnliry of a woman 
being past the age of cldlil-beuiing is not a possd>ie event for the futr- 
)>ose8 of ileterinining whether a gift is void for remoteness or not — 
Jee V. Avulleyy 1 Cox, 324. 

Hindu Law, — In cases to which the Hindu IV^ills Af?t does n-.t npply, 
it would seem that gifts in favour of idols are not invalid, tlnmgli tlie gifts 
be in their nature pei}>etual. See liumura Axtma Krixhna litb v. A'«- 
mara Kumara Krmhna Deh, 2 H. L. It., O, (v., 47, per Mask nr, J. ; 
Tagore ▼. Tagare, 9 H. L. H , 377 ; Knxhnaramani v. Anand Knuhna, 
4 11. L. R., O, C., 231. Hut any [provision for perpetual descent or for 
restraining alienation will be void — Mayne's ilindu Law, § 361. fciee 
Prownotko Doixte v. Radhika Pettaud Dutty 14 11. L. R., 175. 

Section 105 has not been made applicable to Hindus, How far 

8. 101, which does apply, prevents legaides to religious and charitable 
endowments does not seem to have been decided. 

In PUokoMtee Doexee v. Durpomtrain Byxaeh^ I. h. R., 5 Calc,, 59, 
a Hindu, by his will, which wju execute<) before the Huccessiim 
Actr provided, that his sonn, P oud Ct and the iuhtnt soil of hta 
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eldest son, the late D and his wife should succeed to the whole of 
his estate, in the following terms “ These four persons shall receive 
equal shares. If any of these four persons die, wliich God avert, the 
survivors of them shall receive this estate in equal shares but if there 
be a SOI) or a grandson surviving as the heir and representative of the 
party dying, such survivor sliall succeed to his share, provided that ** bo 
long as iiiy ii.fint grandson shall not have attained his majority, the 
whole of iny estate shall remain undivided.” All the four persons 
named survived the les(ut(»r, and it was held, that they took absolute 
interests in the shares, and that the estate was divisible on the infant 
son of I) attaining majority. See Jn re lliU's Trusts, L, It., 12 I5q., 
!iO*J ; and compare Soorjoomoney Dossee v. Deiiohnndhoo Mullick^ 

U Mo< •re’s I. A., see also Olivant v. Wnght, L. it., 1 Chan. Div. 
(C. A.), 340. 

Hindu Wills Act — In case of wills to which the Hindu Wills Act 
applie.**, viz., vvilU made after the 1st of Septeml)er, 1870, it Itna been 
liehl, that H.S, 00 — 101 of tin* S«ic<*r>«s»nii A<*t heinur (‘mhodi(*d in the later 
A(!t, must he all<jwed to have tiudr full tdh*ct — Alnngomonjori Dabee v. 
Sonamoni Ituhe’c, 0 h It , 121. 'riuit being so, the law as laid down in 
the Tagofv vase, which at the <lute of the passing of the Act had not 
been <lecided by the l*rivy Council, it will be observed, bus been 
luaterittlly ulteicd, 

In ibe case of Alnngnmmijori fhthee v. Sifnnmoni Dahee, 0 C. L. R , 
121, Wilson, *I,, held, that, under these S'ctions, a gilt to the unborn 
(diiblren of the t<*»tatoi‘H thrt'e inimairi<*d daugliters to take effect 
wheti these children at turned their majority, was a valid gift. 

It was argued in that case, (liat tlu' gift was invalid by reason of 
the last proviso ol s 3 of t!ie W ills Act, wliu h provided that nothing 
in the Act contained “ siiull authoiiz<* any Hindu, duina, Sikh, (»r 
liuddhist to create in ]»ropertv any interest which he couhl n(»t have 
created before the first d.iv ot September, W ii>on, »J,, however, 

Wn» of opinion, that to give tins cffei't to n, ,3 of tlie Hindu Wills Act 
wa.s, wholly or [>uitiully, t<» overrule ss. pp — Ini of the Succession 
Act, ns emlnnlleil iu s 2 of the Hindu Wills Act; and in order 
to avoid so th»ing, he consideiinl himself bound to boUl that the words 
‘create any interest,’ in the last piovi>o of s. 3, must be reail us 
referring to the estate or interest wbi(di could be given, withmit referenca 
to the further ipicHiion to whom it c -iild he given, tlint being a view 
which gives a iiveaning to the words of that section, while at the same 
time it altowi the scciious cmbodievl in ». 2 of the Hindu Wills Act to 
take effect. 

r. — In the case of Kallt^ /Voioao Mittrr v. (ropee Xnth Kur, 

7 C. I*. U , 241, it was held, that a recital by the testator ot bis desire 
to entablish a pcrpeCiiii V tbd not iiivaliduic the sulisetpicnt tiusts of 
the will, so far as thev were othcrwls.* goo<l according to 1 iw. See 

Dast V Autiuoti f\n%hna Hoir, 4 11. L. U. (O. C.), 231 ; 

V Mottlal Mulhek, o C. L. R , 4iH5. 

notes to s, 3 of the Hindu Wilis Act, post. 


102. If a be(|nest is made to a class of persons, 
Request to a cla^s, with reuunl to Some of whom it is 
)« of whom may iuu Iterative hv reason of the rules 

oonie under the rules * • i i 

iu Ui« SecUoiu lot), coatauied in the two last preceding 

sections, or either of them, such 
bequest shall be wholly void. 
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Ilbistrationt. 

A ^ “> ^ for life, wid after hi. 

deatl. to all I, is children who shall attain the ace of 25 

A survives the testator, and has some children livi. /,; 

the testator s death. Each child of A's liviiiR at tl.e 

tor s death must attain the age of 25 (if at all) within the 

limits Hllowed for a In^quest. But A miiy liave cluiareii 
lifter the testator’s decease, some of wiioni may not attain 
the Hge of 25 until more tluiii 18 years Imvc elajiaed after 
tlie lieceiise of A. Tne bequest to A's ofiildren, therefore, 
18 inoperative as to any cinid born after the testator’# 
death ; and as it is jriven to n)} bin children as a class, it is 
not good as to any division of that class, hut is wholly void. 


(6.) A fund is bequeathed to A for hi.s life, and after 
bis death to C\ D, and all other the children of A who* 
shall attain the age of 2,5. B, C, I) are children of A 
living at the testator’s decease. In all other respects the 
case is the same as that supposed in illustration («). The 
mention of Z?, C, and I) by name does not prevent the 
bequest from being regarded as a bequest to a class, and 
the bequest is wholly void. 

This section applies to Hindus, etc., under the Hindu WilU Act 
XXI of 1S70, «. 2. 

A pift by a Hitidii to a person not ascertAined, or capable of being 
ascertained, at the time of the deatii if the testator, cannot take efieet. 
Accordingly, a gift to the unborn issue of tbe »f>n» and grandsons of 
the testator niu.sf fail — Snmad lirarnnyi Dani v. Jaga Chandra 
Duil, 8 B, L. R., 400. 8o, wliere there is a gitl to a class, and some 

persons constituting that clas.s cannot take in conseijuence of the 
remoteness of the gift or otherwise, the whole bcf{uest nmst fail — Ihid, 

All estates of inheritance created by gift or will, so far as the*' 
are inconsi-stent witli tlie general law of iuherii.ince, ur<* void So, in 
the Taf^ore case, 9 B. L R., .“177, it was held, that an e.sule whioh 
in England would be designaltMi an estate-tail could not he created by 
a Hindu. An estate for life, however, may be created by a Hindu — Ihid. 

Tbe ground upon wliich this ft«‘Ction, s*» fir as it relates to the Inst 
preceding section, is based, is thus explaituai in the words of Um.ra, B. : 

“ The reu«on why a gift to a cin**'*, as ciiildreti nr the bke, is void, 
when it embraces some obj»*cts too nonote is there i'< no intention 

to give t<i any number short of the whole clax- ; and therehire, if the 
preacril>e<l limit may be traiisgres^eil, the whole gift fails, becaust* it 
does not aeccss/rri/y take efl**et witiiin the prescribed period” — Dun^ 
gBMMon V. Smith, 12 Cl, and F-, p. 575, 

In Leakt v. Hohiattm, 2 Mer., JJG5, a bff|ucst to A (or life, with 
remainder to a clast, rii., ‘all mid every the clnldrcn of A ’ living at 
hit death, at the refl{>eetire ages of 25, was lield void for reraotrwM 
at to all, though tome of the class were born in the testator's hfe- 
time. There Gai ax, M, R., taid: ** What I have to d^'termine is, whether 
the ciiM can take. I mutt make a new will for the testalor if 1 sjdit 
into portiont hit general beqiiett to the clast, and say, that becaute 
the rule furbtdi his iiiteatioii (rom operaUttg in favour of the whole 

17 
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elasft, I will make Wi beq^acst wb«t he never intended it to bo 
p. 390. See Vawdry v. Qeddea, 1 R. and M., 203 ; Rowland v. Tawney, 
26 Beav.y 67. 

A bequest of a principal fund to be divided equally amongst a class 
(the children of the testator’s daughter), with a gift over in case of any 
of them dying under twenty -four without leaving issue, was held not to 
be void as too remote, but to give a present vested interest liable 
to be divested in case of death under 24 without leaving issue— 
Blind V. Williami, 3 M. and K., 41 1 : see Tatham v. Vernon^ 29 
Bear., 604 ; and Davies v. Fisher^ 5 Beav., 201. 

A testator gave his residuary estate to trustees upon trust “ to invest 
and ])ay, transier or divide the same unto, between, or among the children 
of iny brothers A and B respectively, to be paid, transferred to, and 
divided among them in the proportions and at the times hereinafter 
mentioned, — tliat is to say, the share of each and every son of my said 
two brothers shall be double that of each and every daughter, and the 
share of each son shall be paid to him or them respectively upon 
his or their attaining the age of 21 years, and the share of each 
tlaugliter to be paid to her or them on her or their respectively attain- 
ing that age, or previously marrying, with beneOt of survivorship among 
all the said sons and the daughters.” The testator left him surviving 
a sister and hi.s brotliers A and 7i, who both died before the eldest of the 
testator's nejihews or nieces attained the age of 21 or married. The 
widow and executrix of A instituted a suit to have it declared that the 
above berjnest was void under .sections 101 and 102 of' the (Succession 
Act, and that she, as executrix of /I, was entitled to one-third of the 
ostatcHrid the accniiinlatioMs therc(»u. Th(‘ Oourt (Pontifex, »J.) however, 
held, that the be(piestM were valid; that the legatees took vested 
iriterests, snhjerf to he divested on death before the conti»igencies men- 
tioned in the will happened, and that the j)eriod of distribution alone 
was ia)Mtp<ined — Museyk v Fer^nxsou, I. L. Jl,, 4 Cidc., 304. In Shum 
V. Itolhs, 3 IV,, 93, which was tlistinguished by I’oktifex, «J., from 
Aiasryk v. FrrguxKon, tlie testatrix gave a share ol a residue “ upon 
trust for her son for life, mul after Ins death uj)on trust to transfer and 
pay the capital (d’the said funds unto and amongst thf» children, if only 
<ine, or both, or all the chihtreti, if more tliun one, of her said son,” in 
inanticr thereinafter incnliunetl. 'rh»‘n followed u diie<'tion making 
the gift to her son void if he aliened! •*!* encumbered it, and giving over 
the ilivideiids to the parties entitled in jeinainder. Then followed 
m declaration that the sliares should be payable at 21 or marriage. 
KlNPKRsLiir, V. (\, held, looking at the context of the will, that this 
was not a substantive gift with a simple diieeti»m to pay, but one gene- 
ral direction to pay at 21 or marriage, and that the iiiterests »»f her son’a 
children wen^ not vested. See IVi//iuraj v. Clark, 4 DeG. and 8., 472 ; 
r. Robinson, 2 Mer., 

... rules, some of which have already been mentioned, ns to remole- 

1 , have been thua laid down by Wuoi>, V, C., in Catliin v. Brown. 

u 

” The first rule is, that nn executory devise is had, nnlew it be clear 
at the death of the testator tluat it inn**t, of necessity, v«wt in iiune one, 

If at all, within a life in Immoi* and twenty -one years afterwards;” citing 
DnngiMMnom v. Smith, 12 ('L afid F., 546, 570. (2* ** The accoiid 

rule ia» that yc‘u must ascertain the objects of the t^taloFs bounty by 
cikiwtruing Ins will without any rt'ference to the rules of law which pro- 
hibit rentole limitationt, and having, apart from any coiwiderathw of 
the effect of thtioe rules in supjxwttiig »»r destroying the claim, arrived 
at the true oonatmcliutt of the will, you ore then to apply the rules of 
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vTi. peiretuitiM to the object »o McerUiiml ( 3) « Tbintir 
if the devwe be to « single person snswering s siren dwrintion ^ 1 
any one m^ber of the series intende.1 to take ms* by p^ibfi u U ^ 
person excluded by the rule ss u, remoteness, then no pew,, * 

csn Uk^ becsuse the testator hss expresse,! hi. inten’^ion to SS 
sll, and not to give to one, excluding others;" citins Prorinr • 71* 
Bukopof Baa end WelU, 2 H. Jl,. 338. ( 4 )' ."^"e* foXr:.ie U 

the where the devise is to a class of persona answering a given des- 
cription, and any member of that class may possibly have to* be Leer 
Uined at a period exceeding the limits alloweJ by hi, the same . 'mo 
sequence fi.ilows « in the preceding rule ; and. for the same LaiZ 
you amnot give the whole property to those who are in fact ascerLt "i 
withm the period and might have taken if the gift had been to them 
noiamohm, because they were intended to take in share, to be ree, - 
ated in amount augme^nted or diminished according to the numW of 
the other members of the class, and not to take exclusively ofthoso 
other members. Of this rule, the cusc.s of ./ee v. riad/ry, 1 Cox 304 

Leake V. Bob, neon, 2 Mer. Sf.;), and Gooch v, Gooch, 14 Heav . Sfi.l are 
illostrations (5. " The fifih and last role to which 1 i.ecd U. 

advert is this,- that, where there is a gilt or devise of a given sum of 

money or property to each member of a class, and the gif, ,0 each is 
wholly milcpendeiit of the same or similar gift to every other member 
of the class, and cannot be iiugmeuterl or .liminished according to the 
number of the other members, then the gif, may be good as to those 
witliin Uie limits allowed l>y law. Tliis was settled tii the ease of 
Storrs V. Benbow^ 2 M. uiid K.^ 4G.’* 


103 . Where a bequest is void by reason of aiiv 
l^equest t<i take of the rules c‘(>ntaiiie(l in tlie three 
eflect on fuiiure of preceiliiiif S(*ctions, any be- 

l»eqiie«t vokI under * * i • i mi 

Sections joo, 101, qucst containeil in the same will, 

and inteinled to take effect after 
or upon failure of such prior bequest, is also void. 


Illustrations. 

(a,) A fund is bequeathed to A for his life, and after 
bis death to such of his sous as sliall first attain the age of 
25, for his life, and after the decease of such son, t<i IJ. 
A and R survive t)ie testator. The bequest to /J is inteiiii- 
ed to take effect after the bequest to sucli of the sons of A 
as filiull first attain the n^e of 25, which bequest is void 
under Section 10 1 . Tlie bequest to R is void. 

, A fund is bequeathed to A for his life, ami 
after hi<« death to such of his sons as shaii first attain 
the age of 25, and if no son of A shall attain that a^e, tc» 
Bn A and R survive the testator. The be<|uest to B is 
intended to lake effect upon failure of the bequest to such 
of A^s sons as shall first attain the age of 25, tvhicli be- 
quest is void under Section 101. The bequest to R is void. 

Thb section applies to Uiodoi, etc., under the Hindu Wills Act, XXI 
of 1S70, s. 2. 
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It is til accordaiMJe with tlie English law. All limitations ulte- 
rior or expectant upon limitations wiiich are void for remoteness are 
themselves void ; thus, if there is a limitation to the first or other son of 
A (who has no son) at fwenfy-tbree, and if lie shall have no such son 
over, both limitations will be void —IVoc/or v. Bishop of Bath and Welh^ 
2 H. B., 35a ; Cnmhrid}:e v. Uous, 8 Ves.» 24 ; Heard r. Weatcott, 5 B. 
and Aid., 801 ; Thatcher* a Tt •usts, 26 Bear., 365. The reason that 
the gift over is also void, is explained bjr Loan St. Leon iBDg in 
Money pnmy v. Bering^ 2 DoG. M. and G.. 182. Speaking of the gift 
over which was held void in the cas<" of Beard r. Westcott (supra)^ he 
aaid It w'as void, not hec:iusc it was not witiiiii the line of pei'pe- 
tuitj, hut on the ground that the liiiiitatioii over was never intended bjr 
the testator to take etlecf, unless the persons whom he intended to take 
under the previous liriiitutioii wonhl, if they had been alive, have been 
capable of c)iji»ying thecHtate ; and that he did not intend tinit the estate 
shotjh) wait for pornons to take in a given event where the person intake 
was octuully in exi.sttMice, but could not take,'* 


On the other hand, iftlieie he tw'o alternative limitations, one branch 
of which Is too remote, and the other of whieli is capable ot taking 
eflfect, the ('ourt will <lisreg}iid the iii\alid limitation, and give effect 
to that wliii’li is leua! — /.o«gAc»u/ v /'Ar/p.v, 2 W. H , 704 ; Brers y. 
VhiiliiSy 7 IL li. 531 ; lie Thatcher's Trusts^ 26 Bear., 365 — 
ftswiiere there is u liinitiition on the contingenev tiiat A ami li shall 
die without issue muh*, or that such issue male shall die without 


104. A direction to accumulate tlie income aris- 

Ertoet of direction iBg fVom aiiv }>r()j)crty shall be 
for Mccumulution, Void ; uiid the profKU’ty shall he 

disposed of as if no acciimiihition liad been directed. 

Exception , — Whore the property is immoveable, 
or where accumulation is dirccteil to l)e made from 
the death of the testator, the direction shall he valid 
in respect only of the income arising from the pro- 
perty within one year next following tlie testiitor's 
deatli; and at the (‘ud of the year such property 
and iiicoiiie shall he disposed of respectively, as if 
the period during which the uccumiilatiou hixs been 
directed lo be made had elapsed. 


(a.) The will direct?* that the sum of 10,000 rupees shall 
invested in GoverimitMit securities, and the income a^^cu- 
mulftted for twenty years, and that the priii<'i]ml, together 
with the accumulations, nhall then be divided between 
2 ^, fl,and(\ A, B, and f’ arc entitled to receive the sum of 
10,000 rupees at the end uf ibe year from tlie testator’s deatli. 

(A.) The will directs tliat 10,000 ru{>ee8 shall be in- 
aud Uie income accumulated until A shall uiarry. 
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»tia shall then be paid to him. A is entitled to receive 
10,000 rupees at the end of a year from the testator’s death. 

(c.) The will directs that the rents of the farm of 
Sultaupur shall be accumulated for ten years, and that 
the accumulations sliall be then naid to the eldest son of 
A. At the death of the testator, A has an oldest sou 
living, named R, B shall receive at the end of one year 
from the testator’s death the rents wliicli have accrued 
during the year, together with any interest wiiicli may 
have been made by investing them. 

{d,) The will directs that the rents of the farm of 
Sultanpur sliall be uccnmulated for ten years, and tliat the 
accumulations shall ttien he paid to the eldest son of A. 
At the death of the testator, A lias no son. The bequest 
is void. 


A bequeatiis a sum of money to R, to he paid to 
him when he shall attain the age of 18, and directs the 
interest to he accuiiiulated til) he shall arrive at that age. 
At A*s death the legacy hecomes vested in R; and mo 
much of the interest as is not required lor his maintenance 
and education is accumulate»i, not hy reason of the direc- 
tion contained in tlie will, but in conse(|iience of R*b 
minority. 

This section d6es n<it apply to Iliialus, etc , sec Act XXI of IS70, 

8 . 2 . 

It is a considerable reHtrietion upon tlie Kiijrlisli Ijiw an to accumu- 
lation. Formerly, in Kn^daiid, tlie power nf preventin;; llie mjnymrnt 
of j>ro[>erty hv directing an aceniiniliitioi) of tlie aniiiiul proceeds wim 
confined witiiin tin* liinifM esialilislied ajjainst p'*rp»*liiitiefi, r/;., f«»r 
a life or lives in l>eiii^ and tweiity-<me years. 'Fliit pnwer was, how- 
ever, fiirtlier rc?<fricted hy StJitnh* 30 an<l 40(icn, lll,c 08, in eoiise- 
quence of the will t>f a Mr 'riedliuiison, who dir<‘'’ted ih<» income of his 
property to be acLMimmuiab'd <luiin;»: ttie lives (d all his ehihlren, jgrHnd- 
ohildren and ureat grandchildren, who U't^f e lirtuff al fhfi time of hit 
deaths for the benefit of some future desceiiduiit* who might be living 
at the decease of the survivor {ThrUuHHon v, Woodford, 4 Ves., 2'i7), 
thus keeping strictly within the luh* which allowed any iitiiiiber of exist- 
ing lives to be taken us the period for an executory int4*rest-~>Wi])iauis's 
Heal Property, 308, 10th Kdu. 

By the Statute just mentioned, the periml of acciiiuulaiiriti under wills 
waa limited to tlie term of twenty-one years ftoin the death of the testa- 
tor, or during tlie minoiity or re.Hpec!tive minorities of any person or 
persons who should lie living or rn rentre m mere at tlie time of the death 
of the testator, or during the minority or minorities or res[»ective mino- 
rities of any person or riersona wh<», under the will nr codicil, would, fiir j 
the time being, if of iull age, be entitled to the income directed to he 
accumulated. 

This Act only allows accumulation (1) where the property is immove- , 
able, and <2; where the accumalatioa is directed to be made lions the | 
dtmlk af tke 
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In Knjjland^ in case of immoveable property, where accumulations are 
directed to be made from the death of the testator, the direction will not 
be void if it exceed the period allowed, but will be valid to the extent 
of the time allowed by this Act (lie Lcuiy RoulyrCs Truets, 16 Sim, 
391 ; Southampton (Lord) v. Hertford (M. of), 2 V. and U., 54; 
Seariabrick v. SkelmeradaU, 17 Sim., 187 ; Ingorst y. Lowndes, 11 Sim., 
484); but it would seem, if the direction to accumulate exceed the 
liiuitM laid down by s. 101, it will be void altogether. 

Where the teetaUtr directed that the income of his property shouhl 
be accnm(iUte<l for the term of twenty-one years from his death, it 
w«f held that, in computing the term, the day of the testator's death 
WM to be excluded. —See Lester v. Garland, 15 Ves., 248. 

105. No man having a nephew or niece, or any 
BefpicHt to reiigicma ncarcr relative, slinll have power 
or eharitttUc uses. hctpieatli any property to re- 

ligious or cliaritable uses, except by a will execut- 
ed not less than twelve inoiitlis before his death, and 
deposited within six montlis from its execution in 
some place provided by law for the safe custody of 
the wills of living persons. 

Illustration, 

A having a nepbow niukc8 a bequest by a will not exe- 
cuted, nor cie|)(»8itod, as re<juired — 

For tlie relief of poor people ; 

For tlie rnaiutenaiice ol sick soldiers ; 

For the erection or supp^u t of a hospital ; 

For the education ami preferment of or]diaii8 ; 

For tlie support of scholars ; 

For the erection or support of a school ; 

For the building and repairs of a bridge ; 

For the making of roads ; 

For the erection or support of achurcli; 

For the repairs of a church ; 

For the benefit of ministers of relijjiou ; 

For the formation or su|>port of a public garden. 

All these bequests are void. 

Thin ioctioa d<»c« not apply to Hindus, etc., nee Act XXI of 1870, 

i. 2 . 

It pnividei ijiaiiiat d<*alhbed l»e<juc!«ts to cbarituble uses by persons 
having near reUtions. Acfunliiig to the table of ronsangtiiiiity fixeil 
by •. 24, supra, sucli deathbed l>«‘’tpiests caniiiH be made bv persons 
having a father, mother, sou. daughter, grandfather, grandoiolher, 
grantlion, graiid*daugliter, brother, ur sister. 

‘Charity* hits been defined to be a general public use— Jonm v. 
hams, A mb., 62). 

Choritahh /‘ar^Hwes.— Bcipiestf^ thougli in perpetuity, were 
aecording U> Statute 45 Glix. c, 4 , for the following purpooet : relief of 
»g«d, itni^otent, and poor people; mtuileuaQce of «kk and maimed ^diers 
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•od moriiiers ) schools of learninp-, free acliools, end scholars in Unirer 
sities ; repair of bridges, ports hnvens. cusewa, ^ elmrcl.e,, leawt.* 
and highways ; education or preferment of orphans ; t.iwania r.!.|ief .t i l 
or maintenance for houses of correction, marriages of poor inai.l,' rrlilf 
or redemption of prisoners or captives, aid lor ease of poor ii.liuh.ta 1. 
iu pnyment of certain taxes. 

Cliaritable uses, however, have not. been confinetJ to the objects com- 
prised in the above eniimeriition. TIm.-i, for widows and orphun/ 
or poor of a place {Powrll v. Attorney -Ornernl, a Mei., 48 ; Thomnmn 
V. Corby, 27 13eav., 649), for buildin;; or eiidowiiijs: a hospital {Pelham v. 
Andenon, 2 Ed., 296), for the erectitni of wiiterw<»rks {Jones r. 
Willinms, Ainb., 65)), t<»wurds payment of the nutionai th*l>t {Xewlnnd 
T. Attorney- General, Mer., 684), for the eneonni^enient of sim viuiU 
{Loscombe v. Wtnteringham, l.‘t Jteav., 87), for deservinu liiernrv men 
who have been lIns^lcce^♦.^fll| {Thompson v. TlutmpsDu, I Col., ;J9.'i* ; ia>e 
further, cuses cited in note to Lftscomhe v. WmO vin^hum, 13 JIimv., 69 , 
for ednciitioiial jnirjioHOfs, were held to he v.ilnl. See Wteker Y. 
Hume, 7 II. L. C., 124 ; Beaumont v. Ohvetra, L. 11., 4 C’li., «*109 

Heqiiests, to be valid us charitable bequests, must be fur flie benefit of 
the public treiicrally, or of .some section of tlie puhViv — Attorney- (,’enenil 
Y. Asptnall. *2 Mv. and C., 622 ; lit tiish Museum v. ‘2 S. niul S., 

596. A econlmjrly, a bequest to be eiveii in private charity ( Ommanney 
Y. Butcher, 1 'i’ur. nml li., ‘2(>0),or for tlie erection of a pri\ ate tomb or 
moiinment (In the Goods of Htchurd, 3 I Hear . 244 ; Fowler v. Fowler, 
33 Heav , 616 ; Hunter v. Bulloch, L K . 14 ICij , 45). iir for the benefit 
of a private coinpiiny (..4^/ora/7/- v Jlaberdashers* Go, I M. 
and K., 420), are void, if oilending against the rule of pcipetuities, and 
invalid as cliuritalde beijUcHts, 

Iteliy'ious purposes. — Heqnests for the pr<»pagation of religions 
doctrines of various sectH {Shrewsbury v, Hornby, S Hare, 40<>), for 
ministers of religion ( Attorney- f General v. Lowes, 8 Hare 32), for finj 
rtqniirs of a church {Horew Osborne, h K., 1 Kq., 58.5) have been 
hehl to be valid. 

The following Statutes in Kngluod luive lelafion to religious us(»s : — 
23 Hen. VIII, c. 10 ; I Ed. VI, e. 14 : i \V. A: M , c. 15 ; 55 (ieo. Ill, 
C. 160 ; 2 & 3 Will. IV, c. 1 15, s. 1 ; ami 8 & 9 Vic , e 59. 


In Eiiglttud, by the Statuli* of Mortmain, 9 (ieo III. c. 36, devisca 
of real estate or personal property, Mavourine, as it is suni, of the realty, 
for charitable purpo.ses, are pndubite<l ; but it lia.s been hehl, tlmt that 
Statute is n<»t operative in Iinlia — Motjor rtf Lt/oris v, /j. / (*ompany, 
1 M oore’s I. A., 175. Aeconlingly, tlie (.?ourts here will <*arry out a 
charitable trust in the nature <d a [lerjietuity wiicn the siihjeet is iniinove* 
able property, just as if would if it had been merely personal properly— 
see Broughton v, Mercer, 14 H. L. U., 442. There the testator, 
an Kngiitihmun by birth and domicile, devised certain immoveable 
property in India txi trustees in pcrjietuify, in Inist f<»r the support 
of hospitals in the North -^^'esterll Ihovinees. Tlie C^mi t held, tiiat 
the devise was a valid devise as being a cburitable trust within the 
icope of 43 Eli^., c. 4 

Cy pres doctrine as applied to charities, — Charities are *o highly 
favoured in law, that they have always received a more liberal eoimtruc- 
tion than the law will allow in gifts to indiviiluuls — Mills v. Farmer, 
1 Mer., 55, 96 ; Moggridge v. Thackwell, 7 Ves., 36; ‘2 »Siofy, § 1 165. 
The principle of the rule of cy pres is applied to charitable bequesU 
where, from the objects being uncertain, or the jKTsoiis wh*> are Ut take 
not being in esse, or Uie bequest being unable to be carrie<l into exact 
execution, or for otlier like causes, a literal execution l>ecoiiies if»ex» 
pedient or impracticable. The Court in such cases wilt csrry out the 
will u nearly as it cau according to the origiual puqrose or (as the 
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tecbniail drprmion in) prh — *i 8eory*« Eq. Jiir., 1169; Ootoer 

Afainwarittg^ 2 Ven. 87, H9, per Lo«d Hardwicks. 

Thus, where * cburity is so given that there cun be no objects, the 
Court will order a diflerent mdienie ; but if tl»e objects may exist, 
elthough they do not iit f>re»eiit exist, the Court will keep the fund fur 
the original tAijuivX — A ftornet/^ (general v. Ogliin<IeT\ 3 Hro. C. 166. 

Where, however, a fund bus, on the object fur which it was pro- 
irided becoming incapable of being curried out, been applied cy pri$ 
t4i an object in itself bt'indicial, the (Jourt will nut siihseqneiitly change 
the apfdiention even to a purj <»se identical with the original object — 
Attorney • General v Stewarly 1... K., 14 E<j., 17 ; see Abbot v. Fraetr^ 
L. H., 6 l». C , 96. 

Where no ohjects exist answering the description, the Court will 
devote .the subject of tbe bequest to other charities — Longbottom v. 
Hatoor^ I Mnd. 11. U., 4'29. »So, where the obj*^cU of a charitable 

be<|uest ceiisc to exist, a new Hclieme will be sanctione<l by the 
Court— ^//orwsy- frVnrrn/ v. Cihj of London^ 1 Ves., 243 ; 3/ayor q/" 
LyoHM V. Advocate- General itf Bengal^ L. K., 1 App. C , 91. 

For cases in wlilch the Court will execute tlie general intent of 
tea tat i>r, see AtUfrticy^ General v. Ironmongers Co., 2 My, and K., 576; 
iMugford V. Gowlnmt, 3 (Jill . (U7 ; Pat/itt v. Hemher^ L. K., 4 Eq., 
443; A ew V. Jt)onakef\ th.^ b.'i.'i : lu re Prison Chanties. L. R , 16 Eq., 
129; Ftsk V. Attorney-(ienrrol„ C. R, 4 K(| , 521 ; Dawson v. Smallf 
L. R.. 18 Kq., 114; 7/1 rr Williams. C R., 5 Chan, J)iv., 735 ; see Afayor 
of Lyons V. Advocute-Generol of Jiengnf I. L. R., I (Jab*. (P C.), 303. 

rule (d‘ Kiigiisli law wliich prohibits bequests 
of niunev to superstiiious U’*es, as fur a light or lump in n cnurch 
or dispel, or f^r tbe gooil of tbe soul of tbe testator, does not apply 
in Imlia — Judah v Judah, 5 R. L, U., 433. Tims, in Andrews v. 
JiHihim, 2 H. 1<. R., O. 14H, Piikar. »I.. following Dus Alerces v. 
Cones, 2 Hyde, 65, held, a beejuc^t for the performance of musses in 
C'ulciittu to be viibd 

Hindu Law — Tliis section has not been a[>plie<l to Hindus. 'I'he 
existing law, therefore, us to superstition.s umcs remains intact. Graitts 
of this nutnre have been n'peateiilv eiiforeed by tbe Privy Council — 
Hamtonoo MuUick v. llami^opal Mnlltch, I Knapp, 245 ; Jrtcan Dots v. 
Shah HnherrooiLileen, 2 Moo. I. A., 31H) ; S<muhin Jhjnach v. Sreemutty 
Jug^utsinmderef, 8 lSloi>, 1. A , 6t> ; Juegofmrphim Dossee V, St>kfiee^ 
, 14 Moo I. A., 289. Sec Maync’s Hindu Law, § 361. 

As to be<|uc«ts u» religious ami charitable uses, see Mayne, §§ 


XIII. 


OF TRE VESTING OF LEGACIES. 

106 . Where hy the terms of ji bequest the 
r r leg;rttee is not entitled to iinnie- 

>ate of Tcstmg of . , , , . , 

ftcv when payment GOite possession ot the thing be- 
iMjaseMtuu post- queuthed, n right to receive it at 

the proper time shall, unless a con- 
trary intention ap(>ears by the will, become vested 

♦ ThU lhart appUcs to the will* of llindns, cUj., in the lx>wer Provincoi 
Rud the tuwua ut Madras and Uoiuhay— Act XXI of 1870, a. 3. 
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ia the legatee on the testator’s death, and sliall pass 
to the legatee’s representatives if he dies before that 
time and without having received the legacy. And 
ill such cases the legacy is from tlie testator’s death 
said to be vested in interest. 

Explanation . — An intention tliat a legacy to any 
person shall not become vested in interest in him is 
not to be inferred merely from a provision whereby 
the p.ayinent or possession of the thing hegneathed 

'rliereliy a prior interest tliercin is 
bequeathed to soiue other person, or whereby the 
income arising from the fund lieqneatlied is directed 
to be accumulate*! until the time of payment arrives, 
or from a provision that if a particular event shall 
happen, the legacy shall go over to another person. 

lllnstratious, 

(fi.) A bequeaths to B 100 rupees, to be paid to him at 
the death of C, On A's deufh the legacy becomes vented 
ill interest in 5, and if he dies before C, his representa- 
tives are entitled to the legacy. 

(6.) A bequeaths to B 100 rupees, to he paid to him 
upon his attaining the age of ]8. On A*s death the legacy 
becomes vestetl in interest in B, 

(c.) A fund ia bequeathed to A for life, and after his 
deatli to B. On the testator’s death the legacy to B 
becomes vested in interest in B. 

(d,) A fund is bequeathed to A until B attains the age 
of 18, and then to B, The legacy to B is vested in inter- 
est i'rom the testator’s death. 

(e.) A bequeaths the whole of his property to S upon 
trust to pay certain debts out of the income, and then to 
make over the fund to C, At A*» death the gift to C 
becomes vested in interest in him. 

(/. ) A fund ia bequeathed to A, jB, and C in equal 
shares, to be paid to them on their attaining the age of 18 
respectively, with a proviso tliat, if all of them die under 
the age of 18, the legacy shall devolve ii|>on /A On the 
death of the testator, the shares vest in interest in A, 
and C, subject to be divested in case A^ Bf and C shall 
alt die under 18, and upon the death of any of them 

18 
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(except ilie last survivor) under the age of 18 , his vested 
interest passes, so subject, to his representatives. 

TLis section applies to Hindus, etc., under the Hindu Wills Act, XXI 
of 1870, s. *2. 

The law in Knjflnnd, as already stated in the ruftes to s. 91, svpra, 
always leans in favour of early vestinji; see Duffield v. Duffield, 3 
Bligh, N. H., 2G0. 'rhis is eKpt*ciuIly the case with regard to real 
pro|>erty, the vesting of which is governed by the Common Law. The 
rules in England us to legacies of personalty, have been, to a great 
extent, borrowed from the cuiion law. See judgment in llatuton v. 
Graham^ 6 Ves., 239. 

This and the next section seem to incline towards the English 
Common JiUw. 

In cases of jiersons having nn EngliHh domicile dying in Indio, the 
rules of English law us to personalty will still have to be applied. 
See s. 5, nupra. As to the Engliab law relutitig to personalty, see 
2 Jarm., 791. 

Estotes an<l interests in property may be (1) vested in possession, 
(2) vested in interest, but not in possession, (3) contingent, or (4) condi- 
tional. A l>e<ptest is vest(*d in possession wlnui there is a present right 
to the immediate possession or enjoyment — see s. 91, nnpra. Vested in 
interest, but not in p<iss4‘ssi<»n, \v!n*re there is a present indefeasible 
right to the future possession or enjoyment, us in the ease (»f a devise 
t<» A ftir life, remainder to li ; where the befpn'st to B is vested, and 
ill the event of his <leath transmi.ssibie to his representatives. 

Ai to contingent btnjuests, see notes to next section, infra. Condi- 
tional bctpicsU are dealt with in i'urt XV'I, p. 148, //osf. 

Be({ucst< vesteil in interest, but not in possession, may be so vested 
•ubject to being divestevl, as where there is a jiresent right defeiisiblo 
on the hap[)eniiig of a specified event, — <r.g., where tliere is a gift 
to an infant with remainder over in the event of hi« dying under 
twenty-one, in which case the infant has a vested interest subject to be 
divesteil on bis death under age. See O’Mahftnei/ v. Burdrtt, L. U., 
7 H. L., 388 . See the cxplnnaiinu and illustration (f) to this 
aection ; see also Matiri/h v. Fergusum^ 1. L. U., 4 Calc., 308, and 
the oases there cite<l in urguuient. 

Under a devise to A for so b»ng, ami until her st/n B attain the age 
of twenty-one, and after he shall have attained that age to B in fee, 
B takes a vesiet! intert‘st— Taylor v. Btddall, 2 Mod., 28y. Stn* illus- 
tration (d). In this case, tlie estate given to B is in fact a remainder 
taking eflect on the detet miuMtiim of the preceding estate. 

A devise to A, provitle<l »hf lives to attain twenty-one, whs held to 
be vettwl iulijecl t«» being divested by A*t death before that age^ 
Simimond$ v. Cocks, 29 Beav., 433. 

Where a testator gave real ami personal estate to M. //., her heirs, 
execuUira, adaiinistraturs, and assigns, absolutely if she should be living 
at the death of the testator’s wife ; but in case Si. ii. should die in the 

lifetime of the testapir’s wife wiiiiout leaving issue, then over, it was 

held, that Ai. M. took an absolute interest, liable to be divested only 
in the event of her death in the lifetime ol the testator's widow 
witboiit leaving issue. Wder a devise tv a widow for life if she doea 
not marry, and if she marry again, over, the gilt over vests imme^liately 
and takes efitwt cither t»n the ds«tM or marriage, and is not eoniiiigetit 
Upou the latter eveut->Aiijr/oid r. CAetie, 3 Lev., 126; Ate^ds 
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Wooil^ 19 Beav., 215. Sitnilurly, a gift over following a gift to A for 
life, or until he become bniikrunt, takes effect either on death or 
bankruptcy— v. Etches, 8 Ihew., 441. A differeiii eouMructiou 
will be given if the gift over is solely dependent on marriage or 
bankruptcy— v. Lord Orrery, 3 Atk., 282. See also l/uderkiU 
V. lioden, L. K., 2 Chan. Div., 494. 

It is not necessary that the gift over should be indefeasible. Thus, 
under a devise to A, and if he die without l.ssue to E, if A die with- 
out issue, the gift to /i will take effect, and if he should predeoenHc 
A, his interest will devolve ufion hi.s h«*irs— v. Elken, 1 P. W., 
563; Barnen v. Allen, I Pro. (^ C., 181. IHustratiou (/) is an 
example of the proposition thus stated. 

Contrary intention. — If the testator himself direct that a legacy 
shall vest in interest ut a particular time {Glnnrill v. Glanrtll, 2 Mer , 
88), or direct that the legatee shall take if he attain a particular 
age, but not otherwise (Knurht v. C'ameron, 14 Ves., 889), the legacy 
will not vest before, the lime fi.xed. 

'I’he word * vested,’ however, is soinetiines heUl t<» be used in the sense 
of ‘ payable,’ as where the sliares of inemberH «»f a chiHs are tlirected 
to be vested at a [)articiilar time, and there is a gift over to the other 
members of il»e class ot the sliarcs of those dying before that lime 
witlonit issue — Taylor \. Frohtsher, ti DeC. and S. 191 ; He Ed- 
monstou\s Estate, L. K., 5 Etj., 389 ; Williams v. llaythorne, L. It., 
6 Ch,, 782. 

A declaration that legatees shall become heneficially interested at a 
particular time, is not cqiiivident to a direction that th<*ir inteients shall 
ve.st at that time. SikjIi a <Ieclarati<m refers only to vesting in posses- 
sion — Me Lachlan v, Tnitt, 28 Iteuv., 407. 

Where a testator devised lands f<» 7’ for life, and from and after hiH 
decease to his eldest son, if lie should Arrive ut the age of 21 years, 
and in default of his having a .son, ovei, the Court of appeal hehl, 
that, on the death of T, the eldest .son to<>k an estate in fee liable to Imj 
divestetl on his death under ago— Andrew v. Andrew, L. K., 1 (3tan, Div., 
410. 'I’lie woids ‘ from ami uftcT ' wei’c lield to mean imnuHliutely afu-r. 

There is a presuuipti»*n, it seems, in favour of the vesting of resiilu- 
ary betpiest-s — Booth v. Booth, 4 Ves , 399 ; Jones v. Machilwutn, 
1 Kuss., 220. 


107. A Icg.'icy beque.'ithed in case a specified 
„ . uncertain event sliall Iiapnen docs 

Date of vesting * 11 ^ .1 

when legacy is con- HOt VCSt Until tllllt OVLMlt liappCnS. 

tingent upon a speci- A legacy hctiueatliod in case a 

fied uncertain event. Uncertain eveiit sluill nut 

happen does not ve.st until the happening of that 
event becomes impo.ssible. In either case, until the 
condition has been fulfilled, the interest of the 
legatee is called contingent. 


Exception , — Where a fund is bequeathed to any 
person upon his attaining a particular age, and the 
will also gives to him ah.solutely the income to 
arise from the fund l>efore he reaches that age, or, 
directs the income, or so much of it as may be 



140 


SUCCESSION ACT. 


[Part XHi. 


necessary, to be applied for his bestefit ; the bequest 
of tbe fund is not contingent. 


Illustrations, 

(a,) A legacy is bequeathed to Z> in case A, and C 
ffhH]l all die under the age of 18. B has a contingent 
interest in the legacy until A, U, and C all die under 
or one of them attains that a^re. 

(/y.) A sum of money is bequeathed to A in case he 
shall attain the age of 18/’ or ** when he shall attain the 
nge of 18.” A’jr interest in the legacy is contingent until 
the condition shall be fulfilled by his attaining that age. 

8ee Stapleton t. Chealen^ Pr. Cb., 315. It is sbmI the wort! ‘ when * 
ounnot be contiidered sn atron^rly indicntive of contingency as the words 
or ‘t /** — Dnffield ▼. Dujjieldy 3 Bli,, N. 8., 331. 

(c.) An estate is bequeathed to A for life, and after his 
death to B, if B sliull tlien be living, but if B sluill not be 
tben living, to C. A, B, and (.'survive the testator. B 
and C each take a contingent interest in the estate until 
the event which is to vest it in one or in the other shall 
have happened. 

(</.) An estate is bequeathed as in tlie case last sup- 
])OHed. B dies in tlie lifetime of A and C, Upon the death 
of/?, C acquires a vestted right to obtain possession of the 
estate upon A’s death. 

(e.) A legacy is bequeathed to A when she shall attain 
the age of 18, or shall marry tender tliut age with the con- 
sent of /?, with a proviso that it she shall not attain 18, or 
marry under that age witli B*s consent, the legacy shall go 
to C. A and C each take a contingent interest in the 
legacy. A attains the age of 18. A becomes absolutely 
entitled to the legacy, although she may have married 
under 18 without the consent of B. 

Austsm V. Halsey^ 13V cs., 1 26. 

(y*.) All estate is bequeathed to A until he shall 
marry, and after tluit event, to B, B's interest in the 
Wquest is contingent until the condition shall be fulfilled 
by A"s marrying. 

estate is bequeathed to A until he shall take 
advantage of the Act for the Relief of Insol veut Debtors, 
and after that event to B, B's interest in tlie bequest is 
contingent utilU A takes advantage of the 



$fla 107.] 


V^TIKG OF CEGACIES. 


(A.) An estate is bequeathed to A if he shall my 500 

•<; i" «’• i. 

until he has paid 500 rupees to B, ® 


(i.) A leaves his farm of Sul Kanpur Kliurd to/?, if 
B shall convey his own farm of Sultaiipore Buzurjj to C. 

interest in the bequest is contingent until he has 
conveyed the latter farm to O. 

(y.) A fund is bequeathed to A if B shall not marry 
C within five years after the testator’s death. A"s inter- 
est in the legacy is contingent until the condition shall be 
fulfilled by the expiration of the five years without- B's 
having married C, or by the occurroace, within that perim], 
of an event which makes the lulfilnient of the condition 
impossible. 


(/d.) A fund is bequeathed to A if B shall not make 
any provision for liiin by will. The legacy is contingent 
until B^s death. 


(/.) A bequeaths to B 500 rupees a year ij|M>n bis 
attaining the age of 18, and tllrects tliat the interest, or a 
competent part thereof, shall he applied for his benefit 
until he readies that age. The legacy is vested. 

(w.) A bequeaths to B 500 rupees when he shall attain 
the age of 18, and direcrts that a certain sum out of ait(»- 
ther fund shall be applied for his inuinteiiaiicc until he 
arrives at that age. Tlie legacy is contingent. 

This section afiplies to Hindus, etc., under the Hindu Wills Act, 
XXI of 1«70, 8. *J. 

The word ‘ contingency * has reference in general to the hap{>ening 
of an event. 

There is an important di.stinction between a ecmliiigent berpiest and 
bequest vested in interest »ul»ject to being divenieil. In the latter 
case, if there is no prior interest, the legatee is entitled to the inrotno 
during the term of suspense. In the tornicr case, the person in whom 
the bequest is at a future time to be vesied, hus no interest in the 
income of the subject of the be<]uest — Dtijffi^ld v. OuffieUly 3 lili., N. 8., 
330, /?er Best, C. J. 

The exact events on which a gift over is to take place must hnpjfeti. 
Thus, under a gift to C ** if A slionhi die before B without leaving 
a widf>w or cliiltl, after Ins <lejitli and IV 9 death," was lield io fail, t»n A'm 
surviving £?, though he died without leaving a widow or chihf — IlolmcM 
v. Cradock^ 3 Ves., 317 ; see He Sander' t TruiU^ L. U., 1 Kq., 075. 

A devise to A, provided she lives to attain twenty-one, has been 
held io be vested subject to Ijeing divesterl — SimmondM t, 

29 Bear., 455. So, where there is a gift to A for life, and if she marry 
again, over, the gift over is not contingcnl. but vests iiiifnedi**iely— 
Luxjord r. Ckeeke^ 3 Lev., I2G ; Meede v. Wood, 19 Beav., 215. 

But a legacy to A, to be paid as soon as be strains twenty-one, and in 
case he aiiaim that age, not olherwucy is couUugcnt— A'mgAt v. Camtrosp 
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14 Ve*., SftO. See Browne v. Browne^ 3 Sin. and G.» 568; Holmet t. 
I^retcottf 10 Jur., N. 8., 507 ; lie Eddelts TrusU^ L. R., 11 Eq., 559. 

Tbe wortU winch tiHUiillj indicate conditinns or contini^eDcies with 
reference to or time are tliese ; ‘ provided/ ‘if, * ‘in ciiae/ ‘ in the 
erent of/ ‘ when/ ‘ r« and when/ ‘ should/ ‘ on/ ‘upon/ ‘ at/ ‘ from and 
after;* hut it seems that a diderent eHect has been attributed to such 
words in England according as they have been applied to realty or per- 
sonalty. Thus, while a devise to i4. proviilcd he attains twenty-one, gives 
a vested estate liable to be divested — Simmonds v. Cocks^ 29 Beav., 455, 
where a legacy was given to yl, provideil he attained twenty-one, with a 
gift over if ho died under that ngc, the condition was held to be a 
condition precedent — Atkinson v. Tenter, 2 Atk., 41. 

In Prescott v. Holmes^ 10 Jur., N. S, 507, all the previous cases are 
collected. Wood, V*'. in coiiiinenting on the cases in which ‘when* 
or ‘if' is iiao<l, olwerved, that if a testator gives personal property in 
that form, he clearly does not ve‘»t, while if he gives real estate, he 
clearly d(K'S ([>. 512). This case was ioWowaX \\\ Re EddelVs Trusty 
L. It., 1 1 K<j., 559. The general rule as t<» personalty is thus laid 
down in Williams on Executors, 1230: — “If the words ‘ payable * or 
* to bo paid* are omitted, ami the legacy is given at twenty-one or, if^ 
when^ III c/iJir, or provided, the leifute** attain twenty-one, or on his 
ottaiiiiiiir that age, or any folnre definite peiicxl, this eonfers on him a 
contingent interest, wlilc li ilepeiuls for its vesting and its transrnissibiiity 
to his executors or admiiiistrutors on his being alive at the period 
specified.” 

This rule is not strictly in accordance with the law as laid down by 
this and tlie preceding section, for it is clear in Illustration (d) that Ds 
ountiiigent interest wouhl pass to his representatives in the event of 
his predeceasing A, if, or C\ before any of them has attained tbe 
of 18. 

lilustraiions (/) and (/«) are illustrations of the rule laid down by 
Sia J. Lkach in loirdry v. Geddes, 1 Kush, and My., ‘208, that where 
interest is given, it is presumed that the testator meant an iiiiineiliate 
gift, liecause, for the purpose of interest, the particular legacy is to be 
iiumedintely separated from the bulk of the i>rt»perty. See Saundars 
y. Vaut$rr, 1 Or. and Ph.. 240; Boath v. lioathy 2 Bro. C. C., 4; 
Pearson v, Potman, L, U., 3 E<j., 315. 

Generally speakinir, if the gift of maintenance he not co-extensive with 
the whole amount of the interest ( /Vejr/'oid v. Hunter^ 3 Bro. C. C., 
416; Re Ashmore's Trusts, L. U, 9 Ecj., 99), or if it he made out of 
another fund (see illustration (»i) to this section), in neither coae will 
the legacies vest prior to the arrival of the periods at which they ore 
payable, for such provisions aOonl no presumption that the testator 
intended the legacies to vest betbre they became due — Williams on p].\e- 
outoro, 1*242. When the whole interest of a fund is given for mainten- 
ance, it has the same eflivt us if the interest had been given irrespective 
of maintenance — Htuttk v. Booth, 2 Bro. U. 0., 4. Where, however, the 
pritictpal and interest arc blendetl tt»gcther in one gift, and the principal 
la given on a contingency, as where there is a bequest of a specific sum 
and interest or accutnulaleil intcrt»st to A as }nK>n as he attiiiis twenty- 
one, the entire gift is contingent — A'ai^A/ v. Knight^ 2 8. and 8., 490 ; 
Looks V. Lamb^ L. U.. 4 Eq , 372. 

It seems that a discretion to apply the interest to maintenance, or to 
aceuzuulaie it, will not vest the legacy of the fund ( Vawdry y, Qeddes^ 
1 R. mid M., 203) ; nor a discretion to apply the whole or iwirt not 
oxowediiif a fixed sum to maiutenance— A/err^ v. Afi72, L. R., 8 Eq., 619. 
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108 . Where a 

Vestiiijj of interest 
in a bequest to such 
members of a class as 
shall have ottuiued a 
particular age. 


bequest is made only to svicli 
members of a class as shall have 
atUiined a particular as;e, a jier- 
son who has not attained that a^e 
cannot have a vested interest in 
the legacy. 

c5 


Illustration. 


A fund is hequeatlted to sueli <»f tlic cliildreu of A as 
shall attain the age of 18, with a direction that while any 
child of A shall he under the age of 18, the income of 
the share to which it may he presumed he will be even- 
tually entitled, shall be applied for his maintenance and 
education. No child of A who is under the age of 18 has 
a vested interest in the bequest. 


This section deals with gifls to a contingent cIhs.s, whicli are to be 
distinguished from gifts to a class on h continpiicv. It nppliea to 
Hindus, etc , lutder the Hindu ills Act, XXI ot 18<0, s. 2. 

A gift to children who slnill have utuiniMl 21, or to su<*h children 
as shall have attained *21, i.s u gift to a contingent class ; ainl nr» cliild 
who has not attaine<l that age can have a vested interest (//«// v. 
Fritchardy \ Wmu,, 213; Leake /?o/iia.vo«, 2 Mer , 3G3; Thanum y, 
Wtlber/orce, til Hcav., 299; Wtlhamx v. Haythorne. L. U. i) Ch., 
78*2), the reason being as p(»inte<l out hy Ukst, C. J., in Duffield r. 
DuffieUL 3 HHm V- ‘‘tda, that, until he attained tlic age of 21, n<» child 
conudetely answers the description of those who are to he legatees. 

A gift of interest or inooiue by way of inuitacnancc, which in the case 
of II bequest to a class upon a contingency might have the elfcct «if 
vesting the bequest (see exception to pieceding secti.m) will not have 

that effect in the case of a licquest to a conlini:ent class v. 

Sherrait, 2 Hare, 14 ; Merrj/ v. //i//, L. K., 8 K.p, r»19 ; Re Askrnure's 
TrusL L- > ^ illustration to thi.s section. 


PART XIV.* 

OF ONKROUS BEQVKSTS. 

109. Where a bequest imposes an obligation on 

the legatee, he can lake nothing 

Onerous bequest. acCCpU it fully. 

Illustration. 

A having shares iu a proH[)erou8 joint stock compaiiy, 
and also shares in P, a joint stock company m ditti- 
culties, in respect of which shares heavy calls are expected 
to be ma<le, bequeaths to D all his shares in jomt stock com- 
panies B refuses to accept the shares lu Y. lie lor- 
feits tlie shares iu X. 


* This Part appliea to the wilU of Hind^, 
of Bengal aad the towns of Madrae and Bomba/— Act XAJ of , ». 



144 


STTOCESSION ACT. 


[Part XV. 


110. Where a will contains two separate and 

independent bequests to the same 
person, the legatee is at liberty to 
accept one of them and refuse the 
other, although the former may be 
beneficial and the latter onerous. 

Illustration. 

A having n leate for a term of years of a house at a 
rent whicii lie and his reiiresentatives are bound to pay 
during tlio term, ami which is higher tlian the liouse can 
he let for, heqiieatha to fJ the lease and a sum of money. 
7i refuses to accept the lease, lie shall not by this refusal 
forfeit the money. 

Tliin is Oie nilt» in Knjjinnd, n« lnid down in the cnson of Andrew v. 
Trinity //«//, 9 Ven., rrlHy un<l Warren v. HnddaUy 1 J. and H., 1. It is no 
objection thnt the legatee, b)f repudiating an oneroun liecjnest, will thmw 
ft burden on the tcnUtor’a e«Ute — Moffett v. Bates, 3 Sm. and G., 468. 

Where, however, It nppenr^ from the will thnt it is the intention of the 
iettaior that heueficiiil aiul onermw hefjueslH «hull he taken together, 
that in, where the legacie^t are not Heparuie or independent, the legatee 
uiufit ftecept all or none — Green ?. Britten, L. J., 42 Cii , 187 ; Talbot 
y, Lord Itadnor, 3 Al. ant! Iv., 2.12. 'I’liu**, in Warren v. liuddalL 

1 J. and 11,1, where the te.itutor iiunle .Mcveral gifts to a devisee, one of 
which wan a iea.seliold <»n which the te.stator was liable tm his covenant 
to repair, Wooi>, V. C., #aid : “ If I saw here any intention to couple the 
gift ot the life-iiiteie.st in the freehold with the gift of the leasehold, 
i<» n» t<i make the ucceptance of the burden a condition of the benefit, 
the case wimld be ilillerent. But the testator’s intention seems to me 
to have been exactlj the contrary. In each gift his meaning was to 
bestow ft bounty, uol to impose a burden” (p. 


One of two separate 
and independent be- 
to same person 


ft 


PART XV.* 

OF CONTINGENT BEQUESTS. 


111. Where a legacy is given if a specified un- 
certain event shall happen, and 
no time is mentioned in the will 
for tiie occurrence of that event, 
the legacy cannot take effect 
unles.s such event happens before 
the fund bequeathed is payable or 


Bequest contingent 
upon ft specifieil uncer- 
event, no time 


*: I r. _ 


lU 


tb© period when 
distributable. 


• This ftirl applien to the wille of Hindne, etc., in the Lower Provinoeft 

ul Bengal and the towns ol Madras and Bombey-^Aoi XXI of 1870, s. 2. 
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Uluitrations, 

(a.) A legacy is beqeathed to A, and in cose of hit 
death, to B. If A survives the testator, the legacy to B 
does not take effect. 

In EJwanU v. Edicardi, 15 Beav., 361-2, the ISfanter of RolU. in 
coiisitierinor the case, us put by him, of a jrifl to A, and if he shall die 
to /?, said : In such cases it may be coonidereil to he settletl, that 
the bequest may be read somewhat to this eflect, - namely, a bequest to 

but if A shall die before the bequest becomes vested in him. then to 
B, So in Home v. PUlanx, 2 My. and K , 20, BaixmMAM, L (\, said. 
— A bequest t<i any person, and in <‘ftse of his death to anf>ther, is ati 
nhsolnte be<piest to the legatee if he survives tlie testator, and 

this whatever he the f«»rm of expre^siou, as ‘ if he die* or * should he 
happen to die,* * in case death should happen to him,’ and so forth.** 

(/>.) A legacy ia bequeathe*! to A, an<l in case of liiti 
death without cliildren, to B. II* A Burvlves the testator 
or dies in his lifetime leaving a child, the legacy to B does 
not take effect. 

'I’he rule in these cases is illustrated hy the eases of Hinckley v. 
»a, 4 Vcs., 160, Jiu«l Camhruh^e v. R«)um, 8 V'es., 13. 

Accordiiie to the Krtjjlisli eases, if A in this (*iise should die. whether 
before or after the d^ath of tlie testatoi*, without leaving a ehild, the 
pift over would take eflect, and the le^^rwy vest in H — EditurdM v. 
Edwards^ 15 Bear, .363, per Kokillt, M. K. ; Allen v. Farthings 
cited iu 2 Jaruuni, 783. 

(c.) , A legacy is bequeathed to A wlien and if be 
attains the age of 18, and in cane of bis deatli, t<» //. A 
attains the age of 18. Tlie legacy to B docs not take 
effect. 

This is the ca.se of Home v. Pillnnx, 2 Mv. aixl K., 15, where tin* 
bequest was to A »u<l /i, when ami if they should attain their ape* of 
21 years, an<i in the case of the deutli of either of them leasinp chj- 
dreii, the share of such of them so tlyiiip to tlnur respertive children. 
/I'here the pift over was held to be restricte<l to tlie roiitlnpency of A 
or B dying under 21 without cliildren. the perioil of \listi ihtition 
beinp, wlieii A and B re*peetively attained 21 On attainiiip 21, A and 
B respectively took absolute interests in tlie pifl. 

See also Gosling y. Thicnehendy 17 Beav., 245 ; Cooper v. Cooper^ 
1 K. and J., 658. 

(A) A legacy is bequeatlicd to A for life, and after 
liis death to^ B, and ‘ in case of B* s dealli without chil- 
dren/ to {7. The words ‘ in case of B'i death without 
children ^ are to be niiderstocnl as meaning in case B shall 
die without children during the lifetime of A. 

This is in accordance with what is known ns the fourth rule tn Ed^ 
words V. Edwardty 15 Bear., 361, stated by UoMini.T, M R . wbo held, 
jthat, in the case of a gift to A for life with remaiiider to /?, and if he 
kliall die without leaving children to C, the coiitingenry had reference 
to Ibe demth of tbe tenant-for-Hfe. This rule, however, has b^en 
ruled by ike House of Lords in two recent cases : O 

19 
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Bttrdett, L. R., 7 H. L., S88 ; and Ingram y. Sontten, ib., 408 ; it 
being held, that the gift over will take effect upon the .death of ^ at 
any time without iuue, whether before or after the teiiant*fw-life. 

t(e.) A legacy is bequeatlied to A for life, and after ids 
death to B, and ‘ in case ol B's death/ to C. The words 
‘in case of deatli’ are to be considered as nieauing 
‘ in case B shall die in the lifetime of A.' 

This is in accordance with the third rule in Edwards r. Edwards, 
}5 Beav.y 361. 

** Where a gift of the absolute mferest in proper! j to one person is 
followeil bj H of it to onotiier in a partiAilar event, tl»e disposition 
of the Courts is to put such h construction on tbe f^ift over as will 
interfere as lirtle as po.ssible with the prior jrift. When death is spoken 
of as a rmtingent event, a^iift over on t)ie event of dentli may well be 
eonsidered to mean, not death at any time but death l>efore a particu- 
lar period,— -f, g., the period of distrihution ; and tlius the ^ift over may 
be read as a gift by way of substitution and not of remainder.” — 
Hawkins, 264. 


112. Where a bequest is made to such of eer- 
„ , , , , tiiiii persons as shall he surriv- 

eortain ^>ersona os shiilt *S<)IBC period, l)Ut the exact 

be eurviving et mniie period is uot spccitied, the lecacv 

period nol e,K,c.(icd. 

be alive at the time of jKiyment or distribution, 
unless a contrary intention appear by the will. 


Illustrations, 

(a.) Properly is bequenthed to ji and J?, to be equally 
divided between them, or to the survivor of them. If both 
A aud B survive the testator, the legacy is equally divided 
between them. If A dies before the testator, and B sur- 
vives the testator, it goes to B, 

In thill iUnstrution tlte gift is immediate*, nnd tbe period of dis- 
tributiou is the tetUtors death — Crtpps y, Wolcott, 4 Madd., 11. 

Property is liequeathed to A for life, and after his 
death to B and C, to be equally divi»ied between tliein, or 
to the survivor of them. B dies during the life of A ; 
C survives A, At A s death the legacy goes to C, 

Bettm y, Baker, 2 K. and J., 3S3. The period of division is tbe 
death of the teitant*for-liro. 


(c.) Property is bequeathed to A for life, aud after his 
death to B aud C, or the survivor, with a direction that if 
B should not survive the testator, his children are to stand 
in his {daoow C dies during the life of the testator ; B 
survives tiie testator, but dies iu tlie lifetioie of A» The 
legacy goes to the representative of 
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Rogers ▼. Towsep, 9 Jur., 575. In thii illusiruion the 
ship considered to refer tt» the death of the te«tHU>r and 
death of the tenunt-for-life, the words of surviTorship and t 
coBtditioii of B'$ surviving the itifaior being in iiumeiliate oouucxiou. 

(#/.) Property is bequeathed to A for life, and after liis 
death to B and C, witli a direction that in cai*e either of 
them dies in the lifetime (d‘ A, tlie whole shall go to the 
survivor. B d ies in the lifetime of A, Afterwards C 
dies ill the lifetime of A. The legacy goes to tlie repre- 
sentative of G, 

In thU case the survivorship taken from the special form of the 
Cift to liave reference to one of the remaimlerrnen survivoijr oihtr 
awl nut t(J their surviving the tenant-for-life. I lu* legacy 'Vsts in C 
on tlie death of H, anil ...-conlin^lv on hi» death in d ' 
ilia rci.reaentative-AV«-,A«W v. Hornet, i Uro. L. t., »0, While y. 
Bakery 2 1). F. and J., 55. 

Illaatrationa (c) and (-/) are holli OKi.m|.lea of a 
anneaiiiiff on tlie will. In some eases, too. .snrvivorshiii has refer, nee to 
the perifKl of vestio?, as where a he.niest was in trust to pay the 
income to chihlren «" they shall arrive at the «;;e of fj';"; 

and then all the said ehddren or the snrv.vevrs .. ‘' j " " 

fall possession of the properly, share a.id share alike, ‘‘“M 

word ‘survivors' upon ihe eonte.vt .d the will “ 7 ; ;7,X; 

eo ss t.i attain their res, .e, ‘live a^-es ol 

4 Russ , >‘198 ; see also Tribe y. Aeir/.oid, o Dels, and . , , 

V. Wiidman^ L. K., 7 I's-i] , ttO. 

The word -survive' imports heiuL' alive at the lime of the event 

• V . 1 Tim, a limita ion to A io .l.dault of eh.ldr.o, or remote 

issue who should survive fl, .ueans ehddren or 

’I'L^dars'Thrrrat: .to-':..;, indi. 

c'aulrare imiitled, tlie issue of •';cvas..d ' 77 ;)- 

= Tar "6.? ^.•■'•<'f^„-.i-Xrviv^- 

immaterial whether the wor.l ts ' »>•■ or 

Jh re Sharpe-t Etlale, 1 D. .1, and S., 4o3. 

Tills section lays do»'> ll*« S'^^oelly^ Jvtn’t::'’thV"nr'::^^^^ or 
Wolcott, 4 Matld., 11, that when* f> n| J .i of «urviv<»nthip, 

survivor of a chws '’’’"h' ^ '‘J*Xe“wheM the pavnient or distribution is 

as a general rule, refer* l<j th » a,.M ‘V. C. Unit “ if a 

to take place. ** It is now sett et , san them, or to the 

be pive/i to two or more. ^ he inleo. to be 

furvivori or snivivor of them, an< referred to the period 

found in the will that the „i*vt ''•J''"'’’- 

of division-, if there '.,7: 'Lmr and the survivor, at 

the period of division U the death “„_7" 0»lla», I* Heav,, 
his death will take f*!® "**"11 3 jo If a previous estate h« 

;^ei. “ :«• i* n T c: 

m , ‘Ae m r OtitkeforA v. DroheforA, « »«»•, «■ 

If the prior interesU should determine in the hfeume ^ 
ili€ rcaiilt U the same aa if the gift bad bcdca 
SftureU f . SpmnrtU^ 1 1 
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Where then there i« n piff to a person for life, with remainder to his 
children or moh of them as shall t>e livinj? at his decease {Sturgen t. 
Pearson, 4 M/idd,, 4f I), or to a person for life, and after bis decease 
to hi* children or the survirors (lirottme v. Lord Kenyon, 3 Maddi, 
410), the children of the life-tenant take vested estates subject to be 
divested in favor of snch na survive the tenant-for-Iife. If aH pre- 
decenie the tenant-for-life, their represent!! lives will take, for the ever^t 
which was to <livest then) m^t having happened, the oti^rinal ^ift 
remains. See Ihowne v. Kenyon, per Sir John I^kach, V. C ; 8ce Re 
Sander's Trustx, L. K., 1 Eq., G75 ; Harrison v. Foreman, 5 Yea., 207. 

Presumption as to Survivorship. — Whoever has to make out tlie casCi 
of death at an)' particular lime, must prove it b}^ alBrtnalive evidence, 
and those who ehiini under a person who is said to have 8urvive() a 
particular peii!)d, miiHt prove tlmt fact— /« re Lewes' Trusts, L. K ,6 Ch., 
^6. Where a [)crson has not been beard of for seven years, there is 
n presumption of law that he is <lend, but at what time witbin that 
perioti he died is in>t a matter of prestiiiipliDU but of evidence, and the 
onus of provin;j that the death took place at any particular time witliirt 
flic seven years lies »ipon tlie pers«in who claims a ritrht, to tlie estab- 
lishmeiit of which that fact is essential — In re Phene's Tt'usls, L. H., 

^ (;h. App., i:iy. 

It was further held in that case, that t!»ere was no yvreRnmpti<»n of law 
in favour of the continiiaiu'e oflife. 'I’hiH in contrary to the former rule 
laid d<»wn in Fepean v. I)oe^ 2 M and \V., 912, that** the law presumea 
A person shi>wii ti> be alive at a uiven time remains alive until the con* 
trarjr be shown”— ^ieo In re Walker, L. U., 7 Ch., 120. 


PART XVI * 

OP CONDITIONAL BEQUESTS. 

nponimpos- 113. A bc‘(juc*st Upon an iiii- 
sibie comiiiion. possible Condition is void. 

Illustrations, 

(rt.) An estiite h bequeatlitHl lo A on condition tlmt he 
Ahall walk one luiodred miles in tin Imur. The bequest is 
void. 

(6.) A bequeath* 6CK) ruj^ees to IJ on condition that he 
shall inuny A's diiii^liter. A's tlnu^hter was dead ut the 
date of tlie will. Tlie bequest is void. 

So far as conditional bequests are concerned, this Act has jjot rid of 
tin? rule* of tlie civil law which have been adoptetl by the Courts of 
Kquity in Enjjiaiul. As U> bequest* of personal prf>}>erty, the ('oin- 
miasioiiers, III their report, say : — **Un the subject of condition* we have 
deemed it right to abstain from inlrtHlucing into India the very reSned 
dtatiiiction which the (>\iurt of Chancery has, in fpiesiions reiatinir to 
jieraunal property, b<irrowe<l from i)»e EccleHiastical Court*. We think 
that the wortl* of the will should be adhered to where no condition 
tfnH>tuu»tent with law or morality is Muight to he imposed ; that all 
he^iiesta made upon illegal, immoral, or iiu(>o«»ible condition* *hnuld be 
void ; and that wherever the teatator** wishe* can be carried into eflee4 

• Thi* Part appliea to the will* of Hindus, etc., in Lower Provinoea 

Bengal and the Towna of Madraa and fiombag,— 4ot of •1870>» n ^ 
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if expreweci in one waj, they oujrht to be pertnitteil to Uke eflert if 
expressed in uiiother way, so that whatever he cun do hy » hmiuiitm 
he ought to be allowed to do by imposing a condition. It nppt>sn« 
also to us, that whenever a coiulition Kiibsequent is vulid if nccom- 
panied by a gift over, it ought to be valid withcnit a gift over, and 
not to be treated as if it hud been inserted merely to frighten the 
tee by an unmeaning threat.” 

By the civil law, when a condition precedent to the vesting of nh'gi ^ 
is impossible, the bequest is single, — i.e , discharged of the eoiniition, 
and the legatee will be entitled us if the legacy were uncoiidiiionul— 
Williams on Kxecutors, 1209. 

If a condition is imf>nictioable, though not phvsieully iinpo.<^sible, the 
legacy is void. Tlnis,^here a testator bequeathed pro{>erty to a married 
woman npon condition that she conveyed un e.state derived to her »>r 
another testator to her sepanite use with a clause ngninst anticipidion, 
the(h)urt held, that the fact '-f the vnnnun not bcin;i competent tr>mHke 
a valid conveyance <»f the estate, was fatal to the hc(pic»t — v. 

Whfelwrighty 6 DeO. M. and G., 535; see Lowthcr v. Cavendish^ 
1 Ed., 99. 

114. A bequest upon n condition, tlie fulfilment 

Bequest upon illegal wllicil WOuld l)C ContlftlV tO 

or immoral condition. 01* tO IllOrulitV, is Voitl. 


Illustration f. 

(a.) A bequcatlis 500 rupees to E on condition timt Iio 
shall murder t\ The bequest is void. 

{h.) A hequeatli.s 5,000 rupees to Jiis niece if she will 
desert her husband. Tlie bequest is void. 

Wren v. Bvadlfy, 2 DeG. ami S., 49. Sr>, wlierc there was a hoqnrst 
of an alh^waiice to ‘a inarnVd wom oi, on conditon that she lived apart 
fnnn her hnHband, tlie condition was held to U* ootni hottoi morm, 
and void- Brotrn v. /VcA, t E«l., 140 ; see also C’arOr/vgAt v. ( url- 

wrighty 3 DeG. M. and (t., 9S‘2. 

With reganl to c(MMliti(»ns precedent which arc illegal, if peKormnnbe 
requires an act which malum tn sc, us to kill .1, burn his house, or 
the like, then both by the Coiinno,, Law nml Civil Law, not only the con- 
dition, but the bequest itself, is v<nd— Williuiiis on L\ceutor«, 1270, citnijf 
bwinb, Fart IV, s. 6, p. 16. But where the ill-gality consists merely 
in the performance of the condition being against a rule oi policy ot 
the law, there (allbongh by tho Common Law the douse as Well as the 
Cfmdition is equally void as if there existed malum tn se) by the f nd 
Law the condition only is void, mid the bequest ^ngle and 
'J'his Act makes no distinction between conditions the \»rrU>nnau<:e o 
which reciuires an act which is malum tn se, and comlitions the perf-nn- 
ance of which requires an act which is against a rule or policy of the 

law, or malum prohibitum. 

J15. Where a irill imposes a condition to l« 

ol falSIlmi 

precedent to tlie tllkc ft ft Ve8t6d illtt*rC8t 1 ^ 

of a legacy. tliiiiir beauefttlied. tlie coudiUun. 
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sIiaU )>e considered to have been fulfilled if it has 
beeu suJ^tjintially complied with. 

lllustnttions. 

(# 1 .) A legacy ia bequeaihed to A on condition that he 
ehail miirry with the conMeiit ot C, D, and E, A mar- 
ries witli tl>e written coiiseiit o( B, C is present at tlie 
inarriiige. D sends a present to A previous to the mar- 
riiige. E has been jiersonally informed by A of bis inten- 
tions, and lias made no objection. A lias fulfilled the cou- 
diiion. * 

A general consent to any niarria;'e is snlFicient — Mercer v. Hall^ 
4 lire. C. C , 326 ; Pollock v. Croft, \ Mer., ISI. 

The condition is complied witli by a fust marriage, and does not 
extend to u second iiiarri»<je <*ontuict.ed without the consent of the 
person whose consent is re<piire<l in tin* <‘ondition — Iluicheson v. 
fnond, 3 liro. (J. CJ , TiS ; Crotnmeltn v. ( 'rommelin, 3 Ves., 227. 

Consent may he iinplie<l, as from the circninstunce that the executor 
or trustee whose conneiil is made* a condition, witnesses the reception 
of addresses of nuMria^fc, and iiiliin.itc.s no disapprobation, for then 
the inaxiiii, qni licit auUh loquilur, applies. — Williams on Kxeeutors, 
1‘285, citing Ciwijihfll v. Liird ScticrciUe, citeil in 10 Ves., ‘243. 

After a lapse of many years consent hy trustees to a marriage will 
be pri^suined in the aliMOice of any clulin hy the jier.sons entitled to 
take ailvuiitage of the hirfeilure — In the (sooda of Birch, 17 Heav., 338. 

{h,) A legiKJv ia bequeaibed to A on condition that he 
shill) miirry with the consent of B, G’, and L). D dies. A 
marries with the consent of B and C, A has fulfilled the 
condition. 

III i)aw»fln V. Maesey, L. U,, ‘2 (dian. Diy., 753, where a bequest was 
to the chddreti of tlie testator's sister on their niurryiii<r with the 
coiiaent of their parents, it was held, that the con.sent meiiti<»iied in the 
will must he taken to he that of the jiarenis or parent if any, aii<| 
that a <lniiglitcr who had married with llie consent of her surviving 
parent took a vested interest. 

So, where the consent of several trustees or executors is requireil, 
and one disclntins or renounces, it has been held that the others alone 
may eoutent — Mor/Aia^/ofi v. Krun$, 1 Sim. and Stu., 165. 

(c. ) A legacy i^ bequeathed to A on condition that he 
ahall marry witli tlie con:*ent of B, C, and D. A marries in 
the lifetime of C, and />, witii the consent uf B ami C 
only. A has not fulfilled the condition. 

Where a legacy is conditional on the consent of trustees, the consent 
of the majority is not sufficient — C'/nrkr v. Parker, 19 Ves., 1, per LfOsa 
Hi«don, p. 24. 

(cf) A legacy is bequeathed to A on condition that he 
shall marry with the ctniseiiC of C'^ and D. A obtains 
the utioonditionai assent of /?, C, and D io Ids marriage 
with E, Afterwards J5, C\aiul D capriciously retract their 
ooiiseuk A marries E* A has fulfilled the couditiou. 
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A consent opce given without any condition U not to he mncted 
from caprice or pervereencss (Daskwood v. Pejftou, 18 \48. ^ 

unless it has been obtained thruiigh fraud or deceii~^J|er% t j 
1 Eden, 1. 

(e.) A legacy is bequeallieil to A on condition that lie 
•hall marry with tlie consent of Ji, C, aud i), A marries 
without the consent of B, C, and D, but obtains their 
consent after the marriage. A bus not fulfilled the cuudi- 
tiou. 


The consent iifter the ninrmj;e was iinmsterini, becnuse no siibse. 
niient approbation could amount to n performntu't; of the or 

ciiapeiise with the breach of it. If there Imd been a general eoiiaeni 
to any marriage, subsequent npprobutiim, nttless the eonsent were 
required tt» be in writing, wonhl have been .‘♦ullicienl — PulliKk v Croft 
1 Mer., 181. ■ */ * 

(/.) A makes Iris will, wlicrehy lie bequeaths a «um of 
money to if jB siiail marry with the consent of A'm 
executors. B marries tluring tlie lifetime of ami ^1 
afterwards expresses Iris approbation of the iiiurriage* A 
dies. The bequest to B takes efi’eot. 

Clarke t. Berkeley y 2 Vern., 720, 

A legacy is bequeathed to A if he executes a cer- 
tain dociuneiit within u time spetrified in the will. Tiie 
document is executed by A within a reastmahle time, hut 
not within the time specifie<l in the will. A has not 

i ierformed the condition, and is not entitled to receive the 
egacy. 

This follows the general rule that c<»j»ditions [»roeedeiit must Im 
literally perf(>rnie<l — Jiohtnaon v. Wheelwright^ 21 lleav., 214. Jn 
Kiiglaud it has been held, according t«> 1 ivil J.<ttw, that a conditior 
that a legatee siiall pay a sum of immey ( / nine v. Ityde^ 4 Hvav., 4<JH), 
within a given time, there being no gilt <»ver (/ioihnrake v Littery 
1 Russ., 500, 508) is not construed strietly, if in fad he tins done so ill 
a reasonable time. Si> a condition to execute a release has •been con- 
strued similarly (^Holltnrnke v. lottery 1 Jtnss , 500); but if (hs 
condition to execute u release witliin a purlicuiar lime in the toriii of 
a conditiotial limiutlion, it was held, it munt lie (‘otnpiied with'-.Stm^saa 
V. VtckerSy 14 Ves.y 341. 'I'he priiidple on whidi the Kogliiih Courts 
have acted in these last case.H is, that the fierifai for executing the 
release was merely ancillary to the uecomplishing of that oftject and 
the procurement of that iriiirument was the end and subsUnee of the 
coudiiiou. — Williams on Executors, p. 1273. 


If the testator's iatention be satisfied by an execution (.'f a eimdi- 
ti<»n precedent) in substance, le., ry pies, thr performance will 1»« 

sufficient. This extensive limitation of tiie general 

rule of strict performance has been admit teit by the Civil liOiw in at! 
CMsetf where it » apparetit that testators paid more regard to the end 
•r fulfilment of the coudiiion than to tlie means prescribed fur the 
execution* Roper, Eeg., 767 (4lh Edition). 
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llOi Where there is a bequest to one person 
n .. . j ..wi ^ bequest of the same thine 

OTI fttilure of tbe prior tO finotllGr^ li tliO priOl O0C|U6St 

bequest, to //. shall fail, the second bequest 

ebnll take effect upon the failure of tbe prior be- 
quest, Altbou<;b the failure may not have occurred 
in tbe manner contemplated by the testator. 

a » 

Illustratiom, 

(//,) A l>pquoatIi« a sum of money to his own cliihlreii 
BurviTinjj him, ami if they nl! die tnuler 18, to B. A dies 
without liaviiig ever liud a child. The bequest to D takes 
effect. 

Murray v. Jones, 2 V. and B., 313 ; see the judjjnient of St a 

W. CitAMT, M. R. 

(b.) A bequeallts a sum of money to B, on condition 
that he shall execute a certain <l(»ciimeiit witliiii three 
moiiUis after <lenth, and if Ijc nhould neglect to do so, 
to C, B dies in the testator’s lifetime. The bequest to 
C takes effect, 

▼. Ward, 1 Ve5. Sen., 4‘20. 

The principle on wlilcli tliis noetion and the follovrinj! dcction are based, 
in thusexjilaiiH'd by Mr. .Justick Wilmamk: — “ IiiMtaiiue.Hliavefrefpi^iitly 
oeclirred in wliicli the (^Mirt Inis conclii(le4| from the emtext i»f the 
wilh that the inteiUinn of the tefltat(>r in etrectuully fulfilled by regard- 
inj» a claime of up|mrcMt eouditi<ui an u cIjiuhc of condtlvmnl ItmUation^ 
ao «* t4i require, us in the case of a gilt on a eomlilion (see s. 107), 
that tbe very event on wliiel) the icift in made eontlugeiit iiniHt be ful- 
filleil witli utriet exnetnesa, but paying regard, in tbe eonBlruction, to 
tbe juibutnntiid off'n't of tbe coniiugeney ‘«.p«M'ifie<l uml Hf> to tbe real 
Iniereiii of tbe testator’' — Wliruunsi on Kxeculorn, 1274-75. 

to tlie efleet of an apparent intent i<»n on tbe part of the teatator 
that tbe |>rior legacy ^bull fidl iu a particidar muiiner before the second 
legacy c«%t«ke eflect, pco next section. 

In general, where there \n a Bub*t*Mjiient rimitation, limited to take 
eftecl on tlie failure <»!' u preeedin*: one, if the preceding iiiidtatioii is 
remt>ve<l, or doe** n<»t nrii^e, tli^* sub^eipient limitutiou wdl take effect. 
See Arrian v. H«n/, I Ves. Sen., 42u; Tfnnunt v. /Ifath/ield, 21 Bear., 
255. Tbua, where there was a tievi'je on condition that the devisee 
•hnuld exeeut ' a release in three months after the testator’s death, 
but i/ he should nef^ifci to do so, the lievise to go over, and the devisee 
die<) in the lifetime <»f the testator, ilie devise over was held to 
take effect— * /Ire /y a v. Bur//, 1 Ves, iScn., 420. So in Janet v. 
JeciaA. I Kq., (^is. A hr , 245. where there was a bequest to 

ebibf, of wbieb tbe testator’s wife was enceinte, and if 
child died under twenty-one, over, ami the wife was not tneeimt^^, 
it wat held that tbe gift <»ver tm»k effect. See Meodowt t. Parry^ 

1 V. and B., 124 ; P« OVrea'* I'liuts, 6 Jur., N. S., 479. 

Jn. Afarray T. 2 V. and B., 313, a gift over, after yariona 

liiniutUoiia to the child rcu of Ute leatauix in tbe event of their aU 
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dying under ege and unmarried, was held to talfo i t. 

testatrix died withoiit having had any child Si “Uhough the 

h.„ue., to^. a„.j if i.e si.„n".ne t„ • 

e was held 


* .t 


to a 


<i'oro was a l>couc«t naor 

the death of J (to whom an aiiiunty w.is givtMi out f)f the iuiid) to K 
during her natural life, but m case of the death of /; , luring the life 
time of ./, then to M for life, and after the tUceaKe of E and M then 
over. It was held by Wood, V. (\ that there was a sulheient indica- 
tion of an intention to give u life-estate to AJ after the death of E 
although E <lid not die in tlie lifetime (»f * 

The principle was also ftfkplied in tlie case of Machhtnon v. .^frirr//, 
2 M. and K., ‘20*2. There, ihere was a berpje>t to for life, with ulti- 
mate remainder to the children of .4 livingiit her decease, to he ))ni\l to 
tliem after her death as they attained t went y-tme. and tfaU dif^d ht^fort 
attaining twenty’ one y o\i^r. One chihl of A attaiie il t wentv-<»ne, 

but IK) child survived her, and it w.i'; held that tlie gift over look died. 
See also Tennant v. UeuthJieUly *21 Beuv., *2.55. 


117. Where the will show.s au intention that tlioj 

Case in ^.l.ich tlie bc'liH-st, sliall take ertVct 

second bequest sliall Olllv ill tllO CVeilt ol tllC fll'St 
not take efieet on fad- ])e(jiiest failitiLi: in Ji ))arti(*u lar j 

manner, the betjue.st sliall 

not take effect unless the prior bequest lails in that 
particular manner. 


lUusfrat uni, 

A niftkefl a beqno.st to liia wife, hut in rase slic shoiibl 
die in liis lifetime, boquoatlis to // tli.it wbicli lie bad be- 
queathed to her. A and Iqs wife ]M»risli totreiber, under 
circuinstaiiceft which make it imjios-ilde to prove that she 
died before him. The beejuest to B does not take effect. 

This is the case of Underwood v, UVag, 4 M. and U., mri. 

By the law of England, the (ju-stion td survivorslop is inatict of evi- 
dence, nnd not of positive i “gulution and cnn< tnicnt ; an<l in tin* ahotcin e 
of evid**iic*e there is no concln^io^ *>f law on tin* fcohji'ct. In the ease 
of Llmlerwotnl v, fEi/ig, it wa** ln*ld, that tin* i.'ift over wn* de(M*ndeiit 
on the event of the testator surviving his wife. “/Vimri facie." ii wa§ 
Bftitl by the Lobd Chanckli.ob, “ the iiext-of-kin will be enfitleil to 
the personal estate, and their right will only be di-^placod by sonm 
person coming forward and showing a valid uiiJ effectual dieposiuou 
taking it away from them. 

See 8. 107, ante, 

118. A bequest may be made to any person 

with the condition superaddecl 
that, in case a specified uncertain 
event shall iiappen, the thing 
bequeathed shall go to another 
person ; or that, in case a sj^eci- 

20 


Bequest over condi- 
tional upon the hap- 
or not happen- 
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fied uncertain event shall not happen, the thing' 
beqeathed shall go over to another person. In each 
case the ulterior bequest i.s subject to the rules 
contained in Sections 107, 108, 109, 110, 111, 112, 
113, 114, 116, 117. 

Bectioo 115 is necessarily omitted, because of the provisions of s. 119. 

Jllustrutions. 

(rt.) A sum of mono}’ bequeathed to A, to be paid to 
liitn at tlie atre of 18, and if he shall die before lie attains 
tliat aj^e, to U, A takes a vt‘sted intereHt in the le<racy, 
subject to be divested and to go to B in case A shall die 
under 18. 

See 7ai/lorx. Johnaon/1 P. W., 50G; ami Nicfiolls v. Osborn^ i5., 419. 


(6.) An estate is bequcatlied to A, with a provii^o that 
if A shall dispute the competency of the testator to make 
a will, the estjite shall go t(» B, A (lisjmles the compe- 
tency of the testator to make a will. The estate goes to B, 


A condition that a h*;:at<'(‘ slanild not (li‘‘[>iite the will, in Kn;jhind us 
to per8»»!ialty, wuN lejxtu tU'<l uM met fly nt trtrun'in; ami, theielore, a 
lti^?uU*e, hy having eonle.'<led the will, tlitl in>t Ibilfit his leijacy, unless 
there wum u ;;ilt over uptni breaeij of the condition — ('leaver v. 
Spurluifis - W., 5J8. ThiH lioclrine was never applied in the 

(Mine ol devises of reid estate ; but, <»ii tin* contrary, it was ilccided in 
Cooke V. 7'uruer, 15 i\I, and W.. 7-7. that such a condition anne.ved to 
n tlevise of land waa valnl and ctlcctual without u gift over upon 
breach uf the condiiiun — 2 Jar., 57-8. 


(c.) A sum of money is he(|ueat]ied to A for life, and 
.after Ids vieulh to B, but if B shtill then be deail, leavin'^ a 
Bon, such son is t<» stand in the place of B. B takes a 
vested interest in the legat'v, subject to be divested if he 
dies leaving u sun iu A's lifetiuie. 

(t/.) A sum of money is bequeathed to A and B, and if 
eitlier should die during the liie of C\ then to the survivor 
living at the death of (\ A ami B die he fine C. The 
gift over cannot take ollect, but the representative of A 
takes one-half of the money, and the representative of B 
takes the other half. 

Harridtoft v. Foreman, 5 Ves.. 207. There .4 and B took vest- 
e<l iuloreisU, Mubjeot to being divested in f.4V<*ur of tiio .survivor living 
at tbe deutk of C; but, inusinuch as ncitlier siirvivc<l (’.the contingency 
which was to divest the legacy never happened. ^^iAVagstaff v. Croaby^ 
^ Cull., 746 ; lie Sandtra IruaU^ L. U., I Eq., G75. 

A bequeaths to B the interest of a fund for life, 
aud directs the fund to be divided, at her death, equally 
aiuoug her three cbildreu, or such of them as shall be 
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living ftt her death. All the children of B die in B's life- 
time. Ti»e bequest over cannot take effect, but the iuter- 
ests of the cliildren pass to their rcq)re5entntivea. 

'riiis is the case of Stur^esx v, 4 Mtulil., 411, The Vice* 

Oliancellor Sib Lkach said : ** The vested iiiteroKts first given 

by the will are, by the form of the expression, only defeated in ease 
there shall be some, or one, and not all of the children living at the 
mother’s death ; but tlnit event did not happen, for there was nut one 
child living at the mother’s death.’* 


119. An ulterior bequest of tlie kind conteni- 

r.vn.iition must be plutctl l»y tile liist preceding sec- 
strictiy luiiiiicii. tjon caiiuot tiikc ottcct, uuless j 

the condition is strictly fulHlled. 

~ - • 

lllustvations, 

{a.) A legacy is hequealhed to A, with a proviso that 
if lie marries without th<; coiisout ot B, (\ iiiul Z), the 
legacy shall goto K. 7>><Ii(*H. ICvtui if A rnarrios with- 
<Mit the consent of B and C, the gift to A’ does not take 
effect. 

A legacy is hoqueathod to A^ with a proviso that 
if lie marries without the (tonsont of the legacy shall 
tro to (\ A inariit'.s with the consent of B, He after- 
wards l)eeoin(‘S a widow^er and marries again without the 
consent of B. The bequest to C does not take effect. 

(c.) A legacy is bequeathed to A, to he ]>aid at 18, or 
marriage, with a proviso that if A dies under 18, v>r mar- 
ries witliout the consent of B, the legacy sliall go to C, 

A marries under 18, without tiie consent of B, The be- 
quest to C takes effect. 

The ultorior bequf’sts in tf. n 8, it i.s to bo observed, are what are 
calle<l c’onditiona hub*<t*(pn;ut usi distinguished fnnn coudiUuiiax»recedfipt. 
When a condition is of ihe hitter sort, the I<*g>itc‘c has no vested interest 
until tlie conditiim is pei formed ; when it is of the former, the interest 
of the legatee vests in the tir«t instance, subject to be divested by the 
iionperformuuce or breach of the condition — Williams ou Executors, 
12(J5. 

It has already been pointed out, see notes to as. 117 and 1 18 (</), that, 
in order to divest a vested estate or interest by a gift over, tlie very event 
must happen ; or, in other words, the c«>ndition innst be strictly fulfilled— 
Wugxtaff V. Cro»hyy *2 Coll., 746 ; lie Saucier's TnistSy L. It., 1 Eq., 
675. 

If the required consent becomes unattainable by the death of the 
person or jiersons whose consent is required, a marriage without con- 
sent will not cause a forfeiture, where the condition is subsequent. Af 
to real property, or legacies charged real propierty, it was held ia 
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Knffland, that a mamnjje in such a (Wise did occasion a forfeiture— 
jPeyton v. Svry^ 2 P. \V., C26; Collett v. Collett^ 35 Beav., 312. 

'fhe condition once comfdied wirli i.^ relcasiHl, and ronsent to n second 
Tnarriajre is not neveBHurv^-^Huirhfixon v. Hammond, 3 Bro. C. C, 158; 
Orommelin v. Crommrlin 9 Vcs., 2*27 ; see Taylor v. Austen, 1 Drew., 
459 A lejjnry’ payable at 18, or on Tnarria^e with consent, i» payable 
either at that n^re or on niiirria<re with cot»sent iimler it, although there 
5x a gift over generally on marriage without consent — Dcshody v. Boy^ 
ville, 2 r. VV., 547. 


Original bequest not 
nffected by invalidity 
second. 


120. If tlie ulterior 
1)0 not vnlitl, the original bequest 
IS not affected by it. 


J/lftstrniinns. 

An ratfito is beqneatbed to A for his life, witli a 
condition 8iipenid<le<l tliat if lie sluill not on a giveii day 
walk 100 miles in an Iionr, tlie estate sliall pro to /?. The 
condition heinir void, A retains liis estate as if no condition 
liad been inserted in the will. 


(h.) An estate is heqneatbed to A for her life, and if she 
do not desert her hnshand, to 7?. A is entitled to the estate 
during her life as if no condition hail been iuscrteii in tlio 
will, 

'I’he condifion In contrary to pu!>Iic policy — Cartwright v. Cartwright, 
3 DeO. iM. and G., 1)82. 


(r.) An estate is bequeathed to A for life, and if he 
marries, to the eldi'Mt son of H for life. 7?, at the date 
of the testator’s death, had not had a son. The bequest 
over is void under Soclion 92, and A is entitled to the 
estate during his life. 

Wlicre a condition <mb«cqncnt i'* impossible ( Lowther r. 

Amb, .358; V, litre. M hM , 25(1 ; Walker v. Walker^ 2 DhO. 

V. nnd .1., 2.55), or illoi;.>d ( Hidi’trny v. Woodhonse^ 7 Benv.^ 437 ; 
Ji(*ertnn V. /.on/ Jlrntrnlotr, 4 11. <»(' L., 1\ if is V(»id, nrul the bequc<»t is 
fre*Hi fn>m it ns thou^di it h.'ol bocn *»lvcn nncoiubt ionallv. See WiU 
Hums on I'xecnt^'n*, 1270-71. (bmditions which nre repiiirnnnt to 
fstntes nlrendv given are Vi»id ( llradlrtf v. Peixoto^ 3 Ves ,.325,/>er Lord 
Ai.vaki.kt), ns where fInTe in a ile^i^e in fee f«»llowe<l bv nn ab'^fdnte 
rentmiut uptm nlienution — Ho^td v. Oglander, 34 Beav., 523 ; //mh/. 
PonUtoH V, Ftit brr, L. II , 3 ('ban. Div., 255. 

If ihc c<»nditinn of an ulterior berpiest be too vague for the Court to 
it, it is voiil—A//i MirAriw v. Bromley, T. ami IL, 530; see 
mg V. Kllistm, 7 II. L. (-., 707. 

8e ft gift wliich is absolute will not be aflected by a sub8e<jnent gift 
over which in void for remotones* ( Ihng v. Hardwick, 2 Beav., 352 ; 
Cartftr v. Bowles^ 2 H. ami M., 30(L, the general rule of law being, that 
an absolute interest is not to he taken nway by a gift over, unless that 
gift may itself lake effect— v. Harvey, \ Hare, 428, 431 : 
ki$t 4 Ti IFtsItfft, 32 L. J., Ch., 396 and 609. 
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121. A bequest may be made with the condi- 
Be^uest conditioned tion supei added that it shall cease 
flmt it simll cease to to have effect ill case a specified 

‘uncertain yncertaiu cvent shall happen, or 
event sbnii happen or in case a Specified uncertain event 
not happen. shall not happen. 


Illustrations, 

(a.) An estate is bequeatlied to A for liis life, with a 
proviso that in case he shall cut down a certain wood, the 
bequest sliall cease to have any eftect. A cuts down the 
wood; he loses his life-interest in the estate. 

(I/.) An estate is bequeathed to A, ]>rovided that if he 
marries under \\\e aire of 25 without the consent of the 
executors named in tlie will, the estate siiall cease to 
belong to bim. A marries under 25 without tiie oousent 
of the executors. The estate ceases to belonfr to him. 

(c.) An estate is beqneatlied to A, provided that if lie 
shall not go to England witliin three years after tiie 
testator’s death, his interest in the est.'ite shall cease. A 
does not go to England within the time prescribed. Ilia 
interest in the estate ceases. 

(^f.) An estate is bequeathed to with a proviso that 
if slie becomes a nun slie shall cease to have any interest 
in the estate. A becomes a nun. Slie Joses her interest 
under the will. 

Et parte Dichsoiiy 1 Sira., N.S., 37 ; see Diddulph v. E. B. and 
E., 289. 

(f,) A fund is bequeathed to A for life, and after his 
death to B, if B shall he then living, witli a jiroviso that 
if B shall become a nun, the bequest to her shall cease to 
have any effect. D bccfimes a nun in the lifetime of A, 
She thereby loses ber contingent interest in the fund. 

In accordance with the rule of thet'ivil F.aw, certain conditions gnhfie- 
quent were, in the cas(* of peison.ilty, lield hy the (I(»urt« iu England to 
be void, and in terrorem niert^ly if tiior^ were no oift ever. 

IMiis and the preceding Hcetioiis li.irinir got rid of that ride, under 
this Act, wherever a condiiion fubseqiiont h valid if n<;coinpanied hy 
a gitt (»ver, it is valid without a gift over, ami is not to be treated us 
in terror em. 

See Cooke v. Turner^ 15 M. and W,, 727 ; Emnturcl y. Evanturel^ 
L. U., 6 P. C., 11. 


122. In order that a condition tliat a beqnesfc 


Such condition must 
not be invalid under 
Section 107. 


shall cease to have effect may" be 
valid, it is necessary that the 
event to which it relates be one 
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wliiclv could legally constitute the condition of a 
bequest as contemplated by the one hundred and 
seventh Section. 


123. Where a bequest is made with a condition 
, , superadded that, unless tlie Jeara- 

of lojrntcc * ® 


tee shall jierfonn a certain act, 
the suhject-niatter of the be- 
qu(?st shall go to another person, 
or the bequest shall cease to liave 
effect, but no time is specified 
for the performance of the act ; 
if the legatee takes any step wliich renders impos- 
sii)lo or indefinitely postpones the performance of 
the act re(juired, the legacy slnill go as if the legatee 
had died without performing such act. 


or indufiliitely poKfpoii- 
iiij; nit act for wlticli 
IH» lime is ntul 

OH llw* noMiKM'formniiee 
of wliicli I lie Huhjfct- 
miiLtcr itt to go over. 


Illustrations, 

{(i,) A heqnost is made t(» with a proviso tliat, unless 
lie enters tlie army, tin* let^acy sliall go over lo />. A 
takes lioly oivlers, and thereby renders it impo.ssible tliat 
he hliouUl fulfil the condition. B is entitled to receive the 
legacy. 

(h.) A hc(piest is made to A, with a proviso tliat it shall 
cease to have any efiect if he does not marry B's daughter. 
A marries a stranger, and tlnoeby iiulefinitely j)()8tpoDe8 
the fulfilment of the coiiditioa. The bequest ceases to 
have efiect. 

Whero ft tofitntor itevincit certnin property to dcvliiees for life, if 
either of them Nhouhl marry into Uie tamihes lo H or ami if not, to 
.S', eiiul tlie lievisecfi married, hot in»t into the favoured families it was 
hehl, that the gilt over did not take tdlcct. us thcdevis»*es hud the whole 
of llieir lives to perioiui the coudiliou — lUindul v. Puyne^ 1 JJro. C. 
C., r>5. 

In thftt Ctt«e the condition wns n comlltion precedent. The perform- 
ance of the ttcl reiiuiied, h<»wever, was iiulcfuiitely postponed. 


124. Where the will requires an act to be per- 
^ ^ ^ formed bv the legatee within a 

rerformanee of con- ... , ' . i* 

ditioii precfUcnt or specihetl tunc, eillior as a condi- 
»iib»«|noiit wiiLin tion to bc fulfilled before the 
■{leciheU lime. legao}' IS ciijoved, or as a con- 

dition upon the nonfulfilineiit of which the subject- 
matter of the bequest is to go over to another per- 
son, (m: the bequest is to cease to Lave effect, the 
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net must be performed witbin the time specified, 
unless the perforuinnce of it be prevented by fnuul, 
Further time allow- in wbicli case sucli further time 
ed iu case of fraud. shall be allowctl as shall he re(|ui- 
site to make up for tlie delay caii.sed hy such fraud. 

Ignorance of a contlitiori nnnexet! to a pift l)y will does not protect 
the devisee from the c»itiHt‘<jueiu‘os of ii<»t oumplvinp vriili tiie 
(^Astley V. Eitrl of \j 11., 18 K<j , for it i'< ti ptiix'lple that 

a person who takes under a will cannot plead want of knowledge of tho 
will ns an excuse for not comiilxini; with it.s eouteiits — ;;cr .1 k^ski., M. K., 
ib.y *297. So, ii» In re Iluth^es Le^art/y L. R , ](] Kij , 92. Wickknr, V. 
V/., laid it down, that “neither ipnonince, illnc.ss, nor lu'iilecton the part 
of the executor to inform the lepatce, ean excuse him for n<»t com- 
plying with the direction so as to entith* him to ilo* plR" (p. <>(>). 

Wliere, under a will, a person Inol a riuht of pre'cmptioii (l>r a piven 
sum, provi<led he signified to the trustees within one month of the testa- 
tor’s death hia t>pti»>n to pnrclnise, and paid tlie purchase-mom*v within 
a further period of two niontli.s. and lie diilv sipndieil his option to the 
trustees, and a]>plie<l to their solieitor for an ah^t^;u‘t of the title, and the 
solicitor promised to take an eaily opportunity oi* s»*eine his (*lient with 
reference to tlie njiplioation, hut no abstr.iet was tiirnisloMl ; and heiirinp 
nothing further, the <lonee of the ri^iht of pre-mn j»t ion allowed the 
perioii of two months to elajisi* without paving tin* pijrehu'*(*.nioney, 
or taking any further steps in th*' matter, — it was held, that tiie pur- 
chase-money not having been pai<l, the right of pre-emption was lost — 
Jiroohe v. (Jarnul, 8 K. and *1., (>(>K ; see Snnpnon v. Vichem^ 14 Ves., 
341, 348; Avtlt/n v. Ward, 1 Ves.. 420 ; and notes to illustiation (g) 
e. 1 1.7, supra. Sec* s. 318, supra. 

Fraud. — 'I'lie pioviso us to (rand iu tin’s section anyiears to liave h(*en 
suggested hy an opinion expres^^ed by Wool), V. () , in Jh oohe v (iarnnly 
that if in tliut ea^e (see taels staled, supra) lliere had l)e<‘n fraud on the 
part of tlie trustees, or possildy sneh iaidms on their pait as tlie (hnirt 
would consider to liave heen l)ie sole can^f of lie* dmie** ot tin* right of 
pre-emption not coiiiplxing, innd(f et Jormd. wiih tin* eoiidiitonN imposed 
i>v the will, the latter luighf liuve Immoi entitled to relie.l. 

Wiiere an act is reijuinal to lie done within a s[»erifnMl time from the 
testator’s detith. as to whether the ihiy of the ihratli i‘' tr» h'* (‘Xcinded, 
aee (Jorst \. Louuidcs, 11 Sim., 434 : inxl Lester v. (iulrand, 15 Yen., 
245. bee also notes to s. 104, j). 133, supra. 


PART XVII.* 

OF BEQUESTS WITH DIRF/THiNS AS TO APPLICATION OR 

en3oy.mi:nt. 

125 . AVliere a fund is Itequeatlied absolutely to, 
Direction that funds OF for the benefit of, auy person, 

but the will contains a direction 
that it shall be applied or enjoyed 
in a particular manner, the lega- 
tee shall be entitled to receive 
the fund as if tlie will bad contained no such direction. 


1 


be employed in a parti 
cular manner following 
an absolute hccjuesi of 
the same to or for the 
beuefil of any f)erson. 


* This Part applies to Hindu?, etc., in the Lowrer Provinojs of Bengal, 
•.nfi in the Towna of Madras and Bombay — Act XXI of 1879, •. 2. 
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Illustration* 

A Bum of money is bequeutlied towards purchasing a 
country residence for or to purchase an annuity for Ay 
or to purcliase a comruistti<ni in the army for A, or to 
jdace A in any husine.sM. A chooses to receive the legacy 
lu money. He is entitled to do so. 

Tlie priiiciplw upon wlii^'h this Hection in based, is tliat a Court rtf 
Ktpiity will not cotnpel that to be done which the legatee may undo 
the next moment. See 1 Jarman, 397. 

Thus, in Stokes v, Cfi^ek, *29 L. .1., (9i,, 92*2, where the testator 
directed afi ummitv to he f)uiehased, Uomii.ly, M U , who directetl the 
pi ice of the annuity to be paid to tbc annuitant, suit], “ It is a useless 
fi*rni to diiect a purcliMse if tin* annuitv is immediately to be sold 
n/jrnin.” See J'ord v. liatley^ 17 lieuv., 303 ; CamphelL v. Brownriggy 
1 Uh., 301. 

It makes no dlfTerem*e that tbere is a <lecl:iration in tbe will tbnt the 
legatee is n<‘t to receive the capital in li»*u of the annuity — Stokes V, 
Cheek, 28 Heav., 020; (S.C ) 29 L. .1 , 9 Ch , 922. 

Where ii Hindu testator gave all bis immoveable property to bis sons, 
but ]»ostpont*d their etijoymcnL tb(‘ieof by a (danse that they should 
imt make a partition f(M- twenty years, it was held, that the restrict ion 
was void as being a combtiim repugnant to the gift — Mokoondoo Lall 
Shaw V, Gouesh (.^hundvr Shaw, 1. L. U., 1 Calc , 1U4. 

Where n testator leaves a legaey absolutely as regards bis estat<», but 
restricts the mode of tbe legatee’s enjoyment to secure certain objects 
for the benefit of tbe legatee, ami where such object fails, tbe absolute 
gift prevails, ami does not fall into tbe residue — Administrator- General 
V. Aprai\ I. Ii. K , 3 (’ale., 353; see Lasseme. v. Tierney, 1 M. and G., 
651; wwiX Kellft KeLlet, \i. \i , l\ \\. I>., IbO; Khot v. Botham, 15 
8iin., 82 ; Gibbous v. //i//.v, 1 Dick, 324; Fovd\, Batlei/y 17 JJeav., 
303; Aerr v. Middlesex Bospitat, 2 DeCi. M. and (J., 583. It makes 
no dillerence wlietlicr it be a be(jne'<t of a si>eeifieil sum to purcliase un 
annuity or a direction to purchase an annuity of a sjiecified amount—* 
Yates V. Compton, 2 P. Wins., 30H ; 1 Jarm., 39G (.v) ; Palmer y. 
Flower, L. U., 13 H(j , 230 ; Goui;h v. Bult, IG Sim., 45. 

Other examples are the following: — Leg.aeie.s to put chase a ring 
(^Apreece v. Apreece, 1 V. ami If, 3G4), or lamls {Huiton v. Pinke, 

1 I*. Wms.. 539). or stock ( Edwards v. Jtali, 11 Hare, 23), or for main- 
tenance or cilucution ( UV56 v. Kelly, 9 Sim. 472), or to biud the 
legatee os apprculice {^Barlow v. Grant, 1 Vera., 255;. 


126 . Where a testator absolutely bequeaths a 

Direction that a to sever it froui his 

mode of enjoyment of owii estate, blit directs that the 
abooiute ^uest is to mode of enjoyment of it by the 

be restricteii, to secure . i iT 

« apecified benefit for legatee Shall be restricted so as 
the legatee. to secure a specified benefit for 

the legatee ; if that benefit cannot be obtamedTlbr 
tbe legatepi tbe fund belongs to him, as if tbe will 
bad contained no such direction. 
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Illustrations, 

(a.) A bequeaths tlie residue of Ids property to be 
divided e<|ualiy umoii^ his daufljhters, and directs that the 
shares of the daughters shall be settled upon themselves 
respectively for life, and be paid to their children after 
their death. All the daughters die unmarried, the re- 
presentatives of each daughter are entitled to her share of 
the residue. 

(J),) A directs his trustees to raise a sum of money for 
Ids daughter, and he then directs that tliey shall invest 
the fund, and pay the inc(»ine arising from it to her during 
her life, and <livide the prinr/ipal among her children after 
lier deatls The daugliter dies without having ever had 
a cldld. Her representatives are entitled to the fund. 

“ If u lejratee,” suid Loan Cottf.nh\ivc in Lasge.nce. v. Tiernetf, 
1 Mac. niitl C»., .^51, “ leave ft lejxaey absolutely as re;x:iri!« his estate, l»ijt 
rt'stricts the mode of the le^iitee’s eni«>yiiiei»t of it to secure certuiu 
objects for tlie beorfit of tlie le^'atee, upon failure of such objects the 
ahsoiute ^ift prevails” (o. 5Gi). 'I'lie ea-e of J^asHeucfi v. Tierneif was 
followed by the House ‘»f Lords in the later case of Kcllctt v. Kellctt^ 
L. U., I E. and I. App., 1(51. 

The intention that the should be iil>solute as betweea the lej^atee 
and the estate is, as in all cases <»f <*.oustruclion, to he collected from the 
will, and not from there l>einj» wonts wliieli, standinjjr alone, woiild con- 
stitute an ubfiohite ^fift — Laxsen^'e v. Tiernry, 1 Muc. and G., />5l. 

I»i Palmer v. Flower, L. R.. 13 Eq , ‘2.^0, the h»;raey was of a sum 
to be expended in tlie ]>nrcliase of a commission in tin* army, and on 
tlie [lurchase of coiiiiiii.ssioiis in the army hcin<]^ abolished by royal 
warrant, it was hehl that the le^utoe was entitle«i to the sum given. 

Where the object is not solely for the benefit of the legatee, but 
some otlior jnirpose also is expressed by the testator independent of the 
object of lx*nefiling the legatee, the priiicdple does not app’y, and the 
legatee is not entitled to elect — /ie Skttmers J'runU, 1 J, and U., 102. 

127. Where a testator does not absolutely be- 

Heq..e.t of a fun.J q'ICfitll a nTnU, SO .IS tO SeVCr it 

for certain purposes, frOIll lli.S OWn CStatC, but givCS 

rTu’n it for certain purposes, and part 
^ ’ of those purposes cannot he ful- 

filled, the fund, or so inucli of it as has not been 
exhausted upon the objects contemplated hy tlie 
will, remains a part of the estate of the testator. 

Illustrations. 

{a.) A directs that bis trustees shall invest a sum of 
money in a particular way, and shall pay the interest to 
his sou for lile, and at his death shall divide the principal 

21 
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among hig children ; the son dies without liuving ever had 
a child. The fund, after tlie son’s death, belongs to the 
estate of the testator. 

(/>,) A bequeaths the residue of ids estate to l)e divided 
equally among his <hiughtorH, with a direction tliat they 
are to have the interest only during tlieir lives, and tliat 
lit their decease the fund shall go to their (ddhlren. Tin? 
daugliters have no children. The fund behujgs to the 
estate of tlie testator. 

If there be iif) abH<»ltite «ift ns between tlie ]e;Tntee and the estate, and 
]>nrti<Mihir modes of enj<»jint*nt are jin^seribed, and those inodes of 
etijoyineiit fail, the le^uey fouiis part of tlie testator’s estate as not 
liuvin ;4 in sucli evont Imm'ii away from it — Lassence v. Tierney^ 

1 Mac. and U , 56i, /icr Jjoud Cotteniiam. ^ 


PART XVIII* 

OF nnouESTs to an executor. 

128 . If a legticy is hetjueathcHl to ti person who 

is iKiined an executor o( the will, 
he sliall not take the ]eira(*v un- 

I V 

less he proves the will, or other- 
wise uiaiiif(‘st an intention to act 
as executor. 

Illustration, 

A legacy is given to A, wlio is named an executor, 
A orders the lunenil according to the directions con- 
tained in the will, and dies a lew davs after the testator, 
without having jiroved the will, has inanifesled an 
intention to act as executor. 

A roluntory interference with the nstetx, whether with or without 
pnditile, will a person u.s aetmi: exeeulor (Lewiu on 'l iust.'i, 1»0), 

providotl the interfereiiee is nut siieh as t«> tie plaiulv reteirihle to 
pome otlier ^H>und than the part exiculiun of the trust (tb. 18) ) ; .see 
V. Watney^ L. U,, 2 Kip, 418; and Leict.i v. Mathews^ L. K., 

'rids peetinn n]>pHes jicneralty to nil *;iOs to a person named an 
exeoutt>r by tlie will, whether exprespoil to he for liis rare or trouble, 
«»r to he civeii to him ns executor or not It I.ivs down the ohl rule 
of const niet urn applied in the Courts in Kn;;:hmd {llamson r. 
‘ i', 4 Ves., 2H> ; Calcert \, Sehbon, 4 2'2'2). that when a 


Lc^iatec named an 
executor cannot take 
unless he hIiow's inteu- 
tiuu tu act us executor. 


• Thia IVt applies to the will? of Hindus, etc., in the Lower Pro- 
vineea of liengal ami the towna of Mailraa ami Bombay — Act XXI of 
1870, 8. 2. 
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Jegacj T»a8 given to an executor, to entitle himself to the 
he mu»t take upon hiiupclf the chiticH of execvjtor. In later Years 
that rule lots been somewhat relaxed in favour of legatees (Coc^rrr// 
V. Harber^ t2 Huss., and now the rule in Enshnul appears 

to be, that, primu f\icic, a gifr to an executor was given to liitn 
as exccuter; but the presumption iniglit be n*l)utte<t, ns whore a 
motive (anild be assigned, or couhl be fairly inl’en(*<l tor the legacy 
irresj>eciive of the i»pp<»iiitment of executor v. Luwreuvr, 

Jj. It , 8 K(] , as where the gift W'as to a person appoi;if(*d executor 

as a relation (/hr v. Jicrd, I S. and S., , or as a mark of fiicmlsliip 

{lie Pmbf/, 3 DetJ. F. and ,1., o/iO), or as a mark »)f respect ( ////rgr.s\v v. 
Jiur^rss, 1 (!oll . .‘U17). 'I'lie old inle, it was lu‘ld, ditl not «pj»ly to a 
bcij>»e>t of a ir>iduo — Cilrtjjitb,i V. J'rnni, 11 Sim., ‘i0*2 ; Cbnstian V. 
Ih rrreur, 1‘2 Sim., 2<i4. 

Inability from bodily (»r mental infirmity to prove (lie will or take 
up tlie d wiles of exeentor, i.s no <“xcusc — Jltinlniry v. ^poouet\ 5 IJcuv., 
G30 ; Rc Ildtvfiins, .‘hi Jleu\., .>70. 

“ As a giMicral ndc, there must be nne(|uivocal cvitliuice of an inten- 
tion f(» act, and that exidtoiee is best giv«*n bv the probate of tin* w'ill. 
Hut I (idve it to be (‘(jiially <dear that. Jltirristm V. Rou'/ry is still law, 
ami that it is not absolutely neees>.ary to jn-ove a will in or<ler to entitle 
a person to a leoa<-y ns exoeutor ” — />cr Iv indi.Usi.ey, \'.C, Lewis v. 
^^athL‘WSy li. K., 8 laj , 281. 

JntnitKm. — In Jiarn*iitfi v. Rowfry, 4 Ves , 2 12. one of the persons 
appointed exeeufors (iie<l Indore probat(‘ ha<i beon obtainml ; but pre- 
vious to Ids dcatli be had given diieetions for tlie fhneral (d* tlm 
tt'stator, and it was In'ld that, bv so doiiii:. be liad iiiardli'sted an 
intention t<» leon'pt the olliee. In /.eirts v. jMdfbrws {sujnti) the exe- 
<Mit<»r, l<t whom a legacy w.mh lelt (or his trouble, was in Australia at 
file <leuili (d the lestaitu', and • ent home a powei -o( -altuniey, under 
wliicli anotliej j»er>oii ad iiii 1 1 1 '( »Ted tie- e-^tatc. 'I'he exeentor die<l 
without pioving i|j(' will, and it was In hl. tiiat he liad sullieiently shown 
liiv intention t<» a< t under the tiii'nis ot the will, and tliat lii.s represen- 
tufixes weie enti.led to the iegaey. 

\\'liere a person apoointed an e\o<Mi((»r r<*nounecd, but Kub«f*f|uenily , 
Indole tin; lerd bu'iinoss (d’ adnHni>^t ei iieg llie estate was <;oncludt*d, 
j)io\ed the will, it was liehl tiiat he was eutitied to liic legaev. 

'Pile illustration to this s*-eTiun i.s based upon the judgment in 
fiarrison v. Rduley, 4 Vc.s , 212. 


PART XIX.* 

OF SPECIFIC LEGACIES. 

129. Where a testator bequeaths to any person / 

a specified part of liis property, j 
Specific legacy de- ^vhich is (listiiif^uislied from all | 
®“^**^* otlier parts of Ids prop(u‘ty, the 

legacy is said to be specific. 

* This Part appliei^ to the wills of llinduK. etc., in tlie I/owor 
Provinces of Bengal and the towns of Aiudraa und Boijibiiy-~Act XXI 
1870, 8. 2. 
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Illustration. 

(a.) A bequeaths to B — 

“ The diamoiKl riug presented to him by 
His gold chain.” 

A certain bale of wool.” 

“ A certain piece of cloth.” 

** All his household goods, which shall be in or about 
his dwelling-house in J/ street, in Calcutta, at the time of 
his death.” 

Oayre v. Onyre^ 2 V(*rn., 538. So a residuary disposition of all the 
tesfator’s f)t‘rsoi»fil estate in a particular country (Nisbrti v, Murray^ 
5 Vcs. 149), or a bequest of all the testator’s "oods and moveables what- 
soever in a particular room {Green v. Symonds^ 1 Bro. C. C., 128, note), 
is specific. 

The sum of 1,000 rupees in a certain chest.” 

Lawson v. Stitch^ 1 Atk., 508. 

“ The debt wbicb B owes Iiim.” 

'i> V. Walker^ Ambl., 309 ; Dtincan v. Duncan^ 27 Bcav., 386, 
See 8, 164, v[fra. 

“ All bis bills, bonds, and securities belonging to him, 
lying in bis lodgings in Calcutta.” 

** All bis furniture in his house in Calcutta.” 

All his goods on board a certain ship then lying in 
the river llooghly.” 

“ 2,000 rupees which lie has in the hands of 6\” 

Hinton V. Pinke, \ P, Wins., 538 ; see Croc hat v. Crorkat^ 2 P. Wins., 
164; l*uh/ord v. Hunter^ 3 Bro. C. 416. 

Tlie money due to him on the bond of D," 

▼. IPaMoii, 11 Hare, 170. 

Ilis mortgage on the Iluinpore factory.” 

“ One-liiilf of the money owing to liim on bis mortgage 
of Rampi>re factory.” 

1,000 rupees, being part of a debt due to him from C.” 

His capital stock of 1,000/. in East India Stork.” 

V, Maeguire^ 2 Bro. C. C,, 108 ; Norris v. Harrison, 

2 Miuk)., 279, 280. 

“ His promissory notes of the Government of India 
for 10,000 rupees in tbeir 4 per cent, loan,” 

All sucb sums of money as bis executors may, after 
his death, receive in respect of the debt due to him from 
the insolvent firm of D and Company,” 

JFVytr V. Morris, 9 Ves,, 360. 

All the wine which he may have in his cellar at the 
time of bis death.” 
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Such of liis horses ns B may select.” 

Richards ▼. Richards^ 9 Price, 226. 

All his shares in the Bank of Bengal.” 

See Bothamley v. Sherson^ L. R., 20 Eq., 304. 

All the shares in the Bank of Bengal, which he may 
possess at the time of his death.” 

All tile money which he has in the 5\ per cent, loan 
of the Government of India.” 

** All the Government securities he shall be entitled to 
at the time of his decease.” 

Each of these legacies is specific. 


(/v.) A, having Government ])roinissory notes for 10,000 
rupees, bequeaths to his executors “ Government pro- 
missory notes for 10,000 rupees in trust to sell” lor tlie 
benefit of 13, 

Tlie legacy is specific. 

A, liaving property at Benares, and also in otlier 
places, bequeaths to A all his property at Benares. 

The legacy is specific. 


(d.) A bequeaths to 13 — 

“ Ills house in Cahuittu;” 

II is zamiudjiri <rf llampore;” 

His taluk of Kaniiiagar;” 

“ His lease of the Indigo factory of Sulkoa;” 

An annuity ol 500 rujiees out of the rents of his zamin- 
dari of ir.” 

A directs Ins zamindari of A’' to be sold, and the pro- 
ceeds to be invested for I lie benefit of 13. 

Each of these bequests is specific. 

Every devise of land is S|)<*eific — Farexter v. A mb., 171 ; and a 

devise of a rent charjje nut <»f a U'rrii is ns iiiucli a specufie df^vise us if 
it Lad betMi of the term itself — Imh^ v. Shorty 1 1*. Whim., 402. 


It seems to Lave been considered in Knnlan<l that, after the Wills 
Act, I Viet., c. 2G, which iiiu<le the will Hpenk from the death of the 
testator, a resitluary devise of real estuti! wus not Hpecifu! (see Dadij v. 
liartnd^r^ 1 Dr. and Sm., 241) ; but it is now settled, that such devises 
arc still specific — flenxman v. Fryer, L. 11., 3 CL., 4*20 ; l^nrefield V. 
lil^uliten, E. U., 10 ('ll., 136. Under this Act also a will speaks troui 
tLe death of the testator — s. 77, supra. 


riie mere pift, however, of an annuity, or of a legacy to be paid out 
of or cbar;»ed up<»n land, is ri<it specific — Munn v. Copeland, 2 Madd., \ 


223 ; but if a testator direct freehold or leaschoLl estate to be sold, ami 
then dispose of the proceeds in such a manner as to show an intention 
(hat the legatees should take them specifically, the legacies will be 
S|>ecific-“P<i^e v. l^apingwtll^ 18 V’ea., 463. 
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{e,) A, hy liifl will, cliar^jes liia zeiniiHlari of K with 
an annuity of 1,000 rupees to C\ (Im iinj^ his life, ainl siib- 
jeet to this charge ho hoqiio.itliH the zuininduri to /?, 
Each of these bequests is specific. 


(/*.) A bequeaths a sum (tf money 

to l»uv a bouse in Calcutta for 7^; 

* 

to l»uv an estate in zillali Kureedpore for 7?; 

to buy a diainoinl rin^ for 7i : 

to buy a Ijouso for 7^ ; 

to be inv(‘sted in sliaies in tbe Bank of Benjial for 7? : 

to bo investe<l in (roverninent securities for 7^; 

A bo([UoalljM to JJ — 

“ A diiintofid rino,” 

‘‘ A bcu*se.” 

10, ()()() rupees wnrtli of Government securities.” 

“ An annuity of 500 rup(>es.” 

“ 2,000 rujx'fs to 1)0 pai<l in eiisb.” 

“ So mucb money as will protluce 5.000 rupees 4 per 
CCtO. Governnnuit He<*uril ies.” 

Tliose be(juests are not specific. 

'rite (lUtiiK’tioM between ftpeeifte and treneval or peeutiiarv I‘‘*faeieM is 
of jj^reul inijmftiinee, I'lie ineliimtlon ot tlti* (’omt is ni'ain''t consfi n- 
iti«; u lejjfat’)' )is speeif’K* wliere tlieie is jt reusonaltlo dmibt of tbe inU-n- 
tlon nl‘ (lie testutor — ]tV/;.v/er v. Halv, 8 \b's.. 410; Kirin/ v. 

4 Ves., 748. In Aiihtan v. Ashton, .*t I* Wins., .Ssr*. Oord 'J albot saitl, 
that *Mlionj:b Mneeifie b*;.raeles Imve, in snnie respeets, tbe advantage «)t' 
llinse ibiit Jire [UMMiniarv so as to be pJiitl i/i toto and not in averjii;c nn 
n detieieney (it* a'*‘*etM, yet, in ntber rt‘.*<peets, tbev art* <listin;jnisijed to 
tlieir tlisrnivanti'o*' tVoni p<'<Miniury le;jaeii»s, a^, suppose tl»ey lia\e been 
lost nr abeoeil by tin' toMtator in lu** liroiiine. tliev must tln*n fail %n 
toto ," — tbut is, in ease of their beino adeemed. See ('bap, \xi, infra. 

In eases of doubt, parol evidenee o( tlie siato of tbe testator’s fiiinled 
pr<ipertv i« mliuis'^lbl.' to doteriuine wbotbor a b*;j:aev is to be t*«*nsidered 
RSirtMieru t»r spneifie — Attorney - (icuerul v. (irote, 2 10i>. and My , fiUU. 
It has been beld, I bat a le'jjaey inav be spveibe evon wbi'i e it is iJeelured 
ill the wdl that *• it sball mU be deemed speeifn' so us to be cupablo 
of ttdoiiiptinu ” — v. Chambers, 2 ('oil., 435. 

As to what is to he deemed a speeifie lejaev, see fuither Bothamley v. 
Shtrxon, L. U., 20 K<p, 304, per M. U. 


A b»*rpiest of all tbe testatoi's per.somil est.ate yrenernllv is m>t .specific. 
Tlie very t*‘rms of sneb a tlispositnm demonstrate its uenendity (Williams 
oti KxtHMit(»rs, 1177); but it a man, bmiiio per-ional pro[)erty elsewhere, 
betpieaths all Ids pen»i>md estate at a partienlar plaet*, tbe leoaey is 
HPCcifie, and ail ibe |K’rsonul property at that place will pass — Sayer v, 
Sayer, 2 Venn, €88 ; sec (Joyre v. Gaore, 2 V’ern., 538, and the cases 
there cited. 


Where a testahw, who was possessed of three leasehold houses 
in K Street, be<jueHlhetl *• two Imuses in K Street ” in trust for P for 
life, and then tu form |>art of the residuary estate, it was held, that two 
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of the houses passed under the pift, nnd that P was entitled to 
which he would take — v. Knglckm, L. U, 12 Ch. 1)., 683 ; 
see Duckmuiiton v. Pucknmnlon^ 5 II. and N., 219. 

(//. ) ImviiijT property in England and property in 
India, bequeaths a legacy to /?, and directs that it ahall 
be [avid out of the property which he iiiiiy leave in India, 
lie also bequeaths a legacy to and directs that it 
aluvll be paid out ot the property wliicli lie may leave in 


^^o one of those legacies is specific. 


130. Wlioro Ji 


X j ixt’n t- of a sum ror- 
tttiii. whon* the MttK'kH, 
&c . in which it is in- 
vested, are debcrihcsl. 


sum certain is l)0(|ucatlic(l, tlic 
legacy is not s|)(‘eilie mtuadv be- 
eanse the stocks, funds or secu- 
rities in wliieli it is invested ure 
described in the u " 


I 

I 


i 


i 


A bequeaths to P — 

“ Ten tlxiu^and rupees of Ids funded pro])erty 

Ten thousand rupees of his prope rty now invested in 
Bhares of the East Indian Railway ('<*inj>any 

“ i'en thoii'^and rupees at pr<‘s(‘nt secureti by mortgage 
of Rainpoi'c Fa(‘lory.” 

Nt> (»no of these legacies is sj>ecific. 

In order Unit a lepiicy such as in of in tliis si'rtion ho oon- 

ptnied as specific, it must clearly appear that the testator nieunt to 
bequeath the identical slock or luiids. 


131. Wiicre a l)e(|ucst is made in geiKM'al terms 

R-quost of KUK,k <>f H rcrtaiti ainoiiiif, of any kiiiil 
where the Usfator hud of stock, tllC l(*ga(:V is not S)>cci- 

ai/l'^pmT' or ^ Htl r MUTcIy l)L-CaU.SU tllC ysUltOr 

amount of sUx^k of the w.qs at tllC (latC of bis will p()S- 

se.sscd ol sto(!k or tin* spCMuIhul 
kind to an equal or greater amount tliau tlie amount 
bequeathed. 

Illustration, 


A bequeaths to Ft 5,000 nipee.s five per cent. Govern- 
ment securiiies. A h.ul, at tlic date of tlie will, five per 
cent. Government setinrities for 5,000 rupees. 

Ti le legacy is not specific. 

In otiicr words, wlietlier a lepiu-y wliifdi I8 investe<l in «toeks or funds im 
11 sjiecilic legacy or not is a question of intention, q'herefon*, where no 
cxfditnation is given, it may be that the testator meant Ium executor to 
ptirehase, from the general estate, »o much of the &c., in the will 

Utacribed— v. PartridgCy (huiei Temp. Talbot, p. 226. 
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Legacies nucb m aro dealt with in this section were held not to be 
Miecific in the cases of Purvey. Simplin, I Atk., 413; Partridge v. 
AirtriVZ/ye, (’as. Temp. Tiilbot, 226 ; Uromden v. Winter ^ Aiub., 57; 
(hllaume v. Adderly, 385 ; Sleechv. lorringtoii^ 2 Ves. Sen, 560; 
Webnier v. IluUy 8 Ves., 410. 


In Purne v. Suapfin, 1 Atk., 413, the testator pave £5,000 in a parti- 
cular stock to A, and £5,000 in the same stock to B. At the time of 
inukiiiptlie will,an<l at liis death, the tewta tor had only £5,000 in the stock. 
It was held tloit the bequcHts were not sjieeific. So n bequest of £2,000 
S.S. stock {Bronsden v. Wintftry Amb., 56), a lepacy of £5,000 sterlinp 
or 50,000 eiment rufiecH, now invested in JOii.st India Conipnnv’s 
bonds ((Jilloume v. Addarly, 15 Ves ,384), were held not to be specific. 
In Sibley v. Perry, 7 W*8., 522, tlie exeiMitur was, within three months 
of the tcHtntor’.s deeea.Mc, to tran.sfer £1,000 stock in the three per cent, 
to certain [iers<Mis. '1‘lie lepacy was held to be peneral. 

It seems, that where a lepacy of the kind referred to in this section is 
bv the word ‘ iny,* or by any other expression which 
.stator’s intention of imiklnp it K[»ecific or individual, it 
is to lie deeiiKMl .specific — Ashton v. Ashton^ 3 1\ Wins., 384 ; see note 
to Biuion V. i’lw/tr, 1 1*. Win.s., 538. 


parliculari/.cil 
indii'atcH the ( 


In Ashton V. Ashton, (’a.ses 'reinp. Talbot, 152 ; Jejfreys v. Jeffreys, 
3 Atk., 120; Pagew Young, L. II, 19 E(j., 501, h*pacie.s were held 
to b<? Hpecllic. In Jeffreys v. Jeffreys, the tc.stator had, at the 
time be made hi* will, actually so much stock a.s wouhl exactly answer 
the two lepacie.s which he bc(ju(‘athed. S(*e also Avetyn v. Ward, 
1 Ves., Sen., 424-5. In l^ige v. Young, L. U., 19 K(j , 501, a lepaijy 
was piven in these words — “1 pive to A the interc'^t of 1)4,500 money 
in the liunl.s for her ab.Holute usi* and benefit,” lollowed by .spe<*ifj(‘ pifts 
to the same leputee, and the wokIs “and at A’.v tleeease the funded 
pro[ierty to //.” ’I’he testatrix hud. at the date ot the will, an absolute 
intere.st in £4,000 <*<mHols. It was held that the pift u us u st>eeific pift 
t<» A for life with a pilt orer to // absolutely. Mai. ins, V. ()., said, 
“ I am of opinion, lookinp at the situation of the te.statrix, that .she 
intended it (the form of expres.si<»n) to mean my inoiiey in the funds,” 
that is, money already in tlie lumhs. 


'I'lic illustration to thi.s section is oidy consistent with the .section 
ilsell, if it be taken, that tbere is notbiiip in the will fiom wbiidi it can 
be pathered that tlie intention tif the testator was that the identical 
.'lecnnt ilies shmild po to the Icpalee. It seems to bediicctly opposed to 
the case of Jeff) eys v. Jeffreys, 3 Atk , 120, 


132. A money leiincy is not speeific merely 
. becHuso the will tlirects its pav- 

ment to be postponed iintu some 
pjirt of tlie property of’ the testa- 
tor sliall liave been reduced to a 
certain b>rm, or remitted to a 
certain place. 

11 Inst) 


It is not to be 
paid until some pin t of 
the te**tator*s pio|»t*rty 
shall have been tlifspos- 
of in a certain wuv. 


A bequeaths to f? 10,000 rupees, aiul directs that this 
legacy shall be paid us ftoou as A"s property iu ludia shall 
be realized iu Eiiglaud. 

The legacy is uot specific. 
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The illuslrntion seems to be borrnwotl from the case of Sadhr v. 
Tamer, 8 Ve«.. 617. "I’he te.stutor tii that ciise beijaeatluHl to A ami B 
XI, 000 each, which lo<!«cie» I dii*e<‘t to be paid as so<m as my pro- 
perty ill India shall be realized in Kii.srland,*’ and it was held, that the 
le^jatees wouhl have been enrirled to sati-^faetion, althou;;h all the pro- 
perty of the testator sliouM have been trunsniitted to England in his 
lifetime. So. wheie sniiis of money are be<}ijeatlied by a testator who 
has property in Kiojiaiid and in Iiuiia to pers<‘ns resident in each place, 
with a ilireetion that they shall be paitl ont o( the assets in the res- 
pective countries, such a direction will not constitute the legacies 
specific. — Ktrkfuttnek v. Ktrkputnvk^ cited in Roberts v. Pocock^ 4 Ves., 
158 ; Wiiliuuis on Executors, 1167. 


133. Where a will contain.s a bequest of tlie i 
WI.,.,, e....,ne.«t..a <>*■ tlie testator’s property j 


articles are not to he 
deemed to he specifi- 
cally bequeathed. 


alou<; witli ail. enumeration of 


some items of propt'rty not pre-j 
vioiisly l)e(|neatli(‘(l, the articlo.s^ 
enumerated shall not be deemed to be S|)eeitically^ 
beqnea tiled. 


A jronernl residuary danse is nf>t the less •general because it contains 
an eiMMucnititni of somt* of tin* [niiticulars of which it. may consist— 
per WiCiKAM, V. (>’, thekup v. Atkmsou^ 4 Hare, 6i8. 'J’lierc tlio 
testator, after a sjiccific eitt of certain leasehold houses, he<pn‘iithed 
“the rents and pridits, diNidciids aiul interest ” of all tin* residue of 
his I'.nipcrty to his wife fur Ijli*. with a nift over of the whole of tha 
rcsiilin* toother p<Tsons ; see (tooflcnongh v. Tremunondo^ *2 Heav., 512, 
and Taylor v. 7’aylor^ G Sim , 24G. 


134. Where property is specifically bequeathed : 

Ueteutlon.inform.of pCrSOUS ill BUC- 

specific bequest to sevc*- cc.ssioii, it Siiall bc rotaiiiod ill tllG 
rai iiersons in sucocs- form ill wliich tluj tostatoi* left it, 

althonsrh it mav be of such a 

Sw' * 

nature that its value is continually decreasing. 


Illustrations, 

{a,) Ay having a lease of a house for a term of years, l.> 
of which were uiiexpired at the time of his death, lias 
bequeathed the lease to B for hi.s life, and after IPs death 
to C. B is to enjoy the property as A lef t it, altboijgli, if 
B liv es for 15 years, C can take nothing under the 
bequest. 

(5.) Ay having an annuity during tlie life of B, bequeaths 
it to C for his life, and after (P s <leath to IJ, C is to 
enjoy the annuity as A left it, although, if B dies before 
Dy D can take nothing under the bequest. 

In the case of Ihckerutff v. Pickerings 4 Myl. and f 289, upon the 
ruling iu which this section ia baaed. Loan ConaaflAJi aaid,— '‘Itui 
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I clear that if a person girea certain property specifically to one person for 
I life with remainder over afterwards, then, altliouf^h, there is a danger 
1 that one object of Ids bounty will be defeated by the tenancy for life 
lastiii;; HS hmj; as the property eruliires, yet there is a manifestation of 
intention which the Court cannot overlook.” See Thurshy v. TTturshyf 
L. U,, 19 Eq., 395, where the cases on this subject are collected. 

Where trustees had a discretionary power “ to sell so much and such 
part thereof as they mi^jht thifjk iiecessary,” it was held, that the tennnt- 
ibr-life mii:ht enjoy Mpeeifieally such parts as the trustees did not sell — 
SewelCs £sta(e^ L. U., 11 Eq., 80. 

It seems, however, tliat the argument in favour of specific enjoy- 
ment of lhin"s expressly enumerute<l is less stroni; wliere the «;ift is 
made throu;»h the miichincry of trustees— v. Wheeler^ L. J., 
(dj., 374 ; see Mort^an v. Morgan, 14 Ileav., 72. 


135 . Where j)reperty conijirisecl in a bequest to 

Sale 011(1 InvestmeTit tWO OF lUOre JlCrSOtlS iu SUCCeS- 

‘l'"r "v «i<M. .i» (.»( »|«-cilic»llj l,e,i.,eatl.- 

more pt rsous in succes- 0(1, it sliull, ill tllC allSOllCe of 

any direction to tlie contrary, be 
sold, and tlie proceeds of the sale sliall he invested 
in such sijcurities as the High Court may, bv any 
general rule to be made from time to time, author- 
ize or dir(*et, and the (iuid thus constituted shall bo 
enjoyed by the successive legatees according to the 
terms of the will. 


lilnsti'iifion, 

A, having a lease for a term of years, bequeaths all 
Ids property” to n for life, and after 7r,v death to C, Tlie 
lease must he sold, and tlie ])rocee<]s invested as stated in 
the text, and the annual income arising from the fund is 
to be paid to Ff lor lile. At death the capital of the 
fund is to lie paid to C. 

This IH the rule in //otoe v. ZorJ Dartmouth, 7 Ves., 137. 

In l‘.u<;lnnd llie etleet of the later ilerisions has been to allow small 

indieatiiuis of intention ti» pievent tlie application of the rule 

Morgan v. Morgan, 14 Ueav., 82, per Loko Komim.y. As to wliat 
wilt tie taken as a suflicieut indietttion in the will to exclude the 
operation of the rule, see Thurshy v. Thurshy, I.. K., 19Eq., 893; 
Sutheriand y, Cooke, I (’oil., 498; Collins v. ( 2 M. and K.’ 
703; ihnee* v. //i«rr.t, 3 Hare, 60!) ; Wearing y. 23 

“ ; Shrviug r. Williams, 24 Ueav., 275, 

W here tliere is an iiulication ot intentimt that the property ia to be 
ill its exi^liii*: state, it must he so en joyed—/ VAerinr v, 
Tickeriug, 4 M>l. ami Cr., 304. ;>rr Loan C'urrKNUASi. 

some expression can be jiatbered from the will that the pro- 
perly is not to be enjoyed in it?, exi-tinj: »itate, tl.e rule must In? :ipplie<l— 
Smthtrland y. ('ooke, { (‘oU., 498; Blann v. Bell, 3 D«U. and tSm., 638; 

V. Murkhy, 18 Eeay., 196. 



Sec, 137.] 


DEMONSTRATIVE LEGACIES. 


The mere absence of anv direction to convert will not preclude the 
application of the v. Morgan^ 14 Beav., 7*i, 83, 


Where there is a defi- 
ciency of assets to ]my 
legacies, specific legacy 
not liable to abate with 
general legacies. 


136. If there be a deficiency 
of assets to pay legacies, a specific 
letcncv is not liable to abate with 
tlie general legacies. 


A specific Icgntee has ilie ndv.antiigo, that, if the assets arc deficit*nt, 
he takes the veiy (liinj; beqiieallied tt> iiiin wiiliout any nbntcrueiit. On 
the other hand, if the testator sells the tiling jiiveii, the legacy fails 
altogether; sec note to Hinton v. Ptnkey 1 P. Wuis., 640. 


PART XX.* 


OF DEMONSTRATIVE LEGACIES. 

137. Wli(*rc a testator l)e(|neatbs a certain sum 
Denumstrative lega- of money, or a certain quanti- 
cy defined. tv of aiiv otlicr cominoditv, and/ 

refers to a i)articular fund or stock so as to consti-i 
tute the same the primary finul or stock out of| 
wbicb payment is to bo made, tlie leicacv is said tol 

It' ' 

be demonstrative. 


EjplaiiatUm . — The distinction between a specific 
le<i:acv ami a demonstrative legacy consists in this, 
that specified property is given to the legatee, 

tbe„ legacy is specific ; where the legacy is directed 
tp be paid out of specified property, it is demous- 
trative. 


Illustrations, 

{a.) A l)eqiientli.s to B 1,00.) rupees, being part of a 
debt due to him from /F. lie also becjueatlis to C 1,000 
rupees to be paid out of tbe debt due to birn from IV, 
Tlie legacy to B ig s[>ecific ; the legacy to C ia demon- 
Btrative. 

The first of these legacies is the same as tbe I5th of the illustrations 
to s. 129, division (a). 

As to the other legacy, see Ford v. Flemings 2 P. Wms,, 4G9. 


♦ This Part applies to the wills of Hindus, etc., in the Lower Provinces 
of Bengal and the towns of Madras and Bombay — Act XXI of 1870, a 2. 
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(6.) A bequeaths to B — 

Ten bushels of the com which sliall grow iu his field 
of Grcenacre ; ” 

** Eighty chests of the indigo which shall be made at 
his factory of Rampore : ” 

Ten thousand rupees out of his five per cent, promis- 
sory notes of the Government of India : ” 

An annuity of 500 rupees from his funded property : ” 

One thousand rupees out of the sum of 2,000 rupees 
due to him by C.” 

Kirhy v. Potter^ 4 Ves., 748. 

A bequeaths to 7? an annuity, and directs it to be paid 
out of the rents arisinj^ from his taluk of Ramnairar. 

In pcnornl, a K*;;acy payable out of property, real or personal,^ is 
demonHtrutive— *SVAr<///? v. IHuchft, 1 P. Wms., 779. It is considered 
that there is ft fixed independent separate distinct intent to give 
the le^aey, the property beinj^ merely pointed out as the particular 
fund I'm tin which it is payable — HJann v. Cope/n/i^/, ‘2 Madd., 223. In 
iliiiNtratioii (/*) to s, 129, tnife, p. Klh, tliere is no sueb apparent separate 
intent to give the annuity in all events, 

A bequeaths to D 10,000 rupees out of his estate at 
or charges it on his estate at Rumnjigar. 

Here tbe gross sutn of Rs. 10,000 is charged on the estate merely, 
and the gift is therefore of so niueh inoiiev intended for tbe legatee 
at all events; see *SVnu7/e v. liluchet, 1 P. Wins., 777 ; Fowler v. 
Willoughby, 2 ism. and Stn., 354, 

A gift, however, of a sum of money, part of the produce of real 
estate directed to he sold, followed hy a gift of the residue of the 
purehase-money (o others, is suhstnnthilly n gift of the estate, and not 
H gift ot legacies with a collateral charge on the estate; niul these gifts 
are ndeemetl if the testator sell the estate in his lifetime— A'eie5o/d 
V. Hmiilknight, 1 H, and My., G77 ; per Sm Jhon Lkach, M. U. 

“ Ten thousatid ni|)ceo, beinjr liis sliure of the capital 
embarked in a certain 

At/irater V. .4 /^iro/rr, 18 Reav., 330 Sec Sparrow v. Jos.xelyn, 10 
Beuv., 135, where the tt‘Stator direeted that “the h‘gaey of i:i0,000 
my present capital in the business of banker at C\ irerein before given 
to him, shall he paid to him, my said son .4, it being mv intention to 
give him sueh capital t>f £10.000 wherever the same mav be and 
tlie legacy was lu-ld to be demonstrative. »ee also Bevun v. Attorjieu- 
Cteueral, 4 GitV., 301, ^ 

Each of these bequests is demon.^trutive. 

llemonstrntive legacies will not fail, nitbough tbe particular fund 
I out of which they are dlrectcsl to be paid, be called in, or be not in 
j existence at the time of the testator's death ; hut will then be parable 
Umt of the general assets— Tie Arrs v. PounrK 0 H. L. Ca.. ’885- 
Gtliavme V. AtUierlry, 15 Ves , 3h4 ; see s. 140, infra. Such legacies are 
apecific in one sense, ami general in another : specific, as being given out 
of A particular fund, and not out of tbe estate at large ; general, aa con- 
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«t8tin^ only of definite sums of money and not amounting to a gift of tbo 
fund itself or any aliojiot part of it— iVmtM v. Fitzgerald, 3 VeB., and 
B., 5, per Giant, M. K. A demonstratife legacy, too, is ao far specific! 
that it wilt not be liable to abate with general legacies upon a defi- 
ciency of asaetd— iCtag ▼. Martin, 2 Vea. Jun., 640; 2 Wma., 1165. 
It is liable to abate, however, when it becomei a general legacy by 
reason of the failure of the fund out of which it is payable— il/ufiini v. 
Smith, 1 Dr. and Sm., 210; per KiNDSt.sLET, V.C. 

Where the subject-matter of a specific bequest produces income, the 
bequest carries the income accruing fmin the date of the testator’s death, 
for the specific legacy vests from that time— v. Chambers, 2 
Coll., 435, 440. A demonstrative legacy, however, does not carry income 
or interest from the testator’s dentil — Mullin,i\\ Smith, 1 J)r. and Sm., 
204, 210. The distinction between demonstrative and other legacies is 
discussed at great length in the case of Foget v, Jiuish, 1 Hem, 
and Mil , 6G3. 


138. Where a ])ortion of .n finul is specifically 

l)e(jHouthe(l, niul a legacy is di- 


to be paid out of a 
fund, tlie Hnbjcet of a 
epeeific legacy. 


fund, tlie portion specific.’illy l>e- 
qneatljed sliall first be paid to tlic 
leiratee, atid the demonstrative 


legacy shall he paid out of tlio r(‘sidue of the 1‘und, 
and so far as the residue shall he deficient, out of; 
the ireueral assets of the testator. 


IJlustration, 

A hequeatlis to B 1,000 rupees, being part of a debt 
due to bini from IF. He also bequeaths to C 1,000 rupees, 
to be paid out of tlie del»t due to iiim from IF, Tlie debt 
due to A from IF is only 1,500 rupees; of these 1,500 
iajj)ee8, 1,000 rupees belong to />, and 500 rupecF arc to Im 
paid to C. C is al.so to receive 500 ruj)ee8 out of ll»o 
germral assets of^bc testator. 


Lv ‘ PART XXL* 

. ' OF ADEMPTION OF LEGACIES. 

;^'139. If anything which Ijas been specificjilly he- ' 
Ademption ex- qucatlied doe.s not belong to the ; 
P*^*"*^*^* testator at the time of his death, ' 

or has been converted into jtroperty of a different | 
kind, the legacy is adeemed, — that is, it cannot take 


* Thi** Part appliew to the wills of Hindus, etc., in the I/iwer Provincca 

of Bengal and the tuwna of Madraa and Bombay— Act XXX of 1370, «. 2. 
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effect by reason of the subject-matter having been 
withdrawn from the operation of the will. 

Illustrations, 

(a.) A bequeaths to B — 

** The diamond ring presented to him by C 

** His gold cliaiii 

** A certain bale of wool 

A certain piece of cloth 

“ All Ills household goods which shall be in or about 
liis dwelling house in M Street in Calcutta at the time of 
his death.’* 

A, in his lifetime, 

Sells or gives away the ring : 

Converts the chain into a cup : 

Converts the wool into cloth : 

Makes the cloth into a garment : 

Takes another house into which he removes all his 
g(H)d8. 

Each of these legacies is adeemed. 

A bequeaths to B — 

The sum of 1,000 ru[)ees in a certain chest.” 

All the horses in his stable.” 

At the death of A, no money is found in the chest, and 
no horses in tiie stable. 

The legacies are adeemed. 

(c.) A bequeaths to B certain bales of goods. A takes 
tbc goods with him on a voyage. The ship and goods are 
lust at sea, and A is drowned. 

The legacy is adeemed. 


It is to bo borne in mind that all oases of atlemption of Ic"a<‘ie8 
nristf from a siipposeti alleratiuu of the intention of the testator— Pa W- 
ridge v. Partridge, Casea 'l’em[> Talbot, 227. 

It is a coiisetpicncc of the nature of a specific legacy that if the 
Bubjoet-imuter ol the le;;aey does imt exist at tlie time of tlie testator’s 
death, or only partially, the legacy will be wholly or parti.illy extin- 
giiishml or a*leeiued as the ease nuiv be — Ihtmphrt'yK v. Humphreys^ 
2 Cox, 1S5 ; fJoyf» v. //«yr.t. 1 Keen, DT. The geneiul rule is, that the 
thing apev^ifically be<pieathe<l must remain in specie aa dedcribed in 
the will — Askbitf-ner v. Mac^uirc, 2 liro. C. C., 110. 

Stock not purcimseti, but tUrecttnl to be purebasetl, will not pass under 
a bequest of all the tesintor’n stoek, for the specific thing must be in 
existotioe at the time of the testator’s death — ThomaM v Thomo*^ 27 
Iteair., 537. A legacy iairreUievablv aiieemeil by a sale of tbe.atuek, 
and will not be "revived by a new purt^aie of similar st^ick — 1 Hop, 3, 
288 ; but oee Partridge v. Partridge, Coses Temp. Tab, 227, and 
^ * T. IVarJ, I Ves. t>eu., 42(i. 
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A testator, bATin^ certain debentures at tbe date of his will, thereby 
gare “ all my debentures upon certain trusts, Afher the date of the 
will, he exercised an option giren to him by the company which had 
issued tiie debentures, and converted them into debenture sUKik of the 
same Compaq ; and it was held that the debenture stock did not pass 
by Uie wiU*7« r« Aone, L. R., 14 Ch. D., a56 ; see In re Joknet&ne^e 
Settlement^ ibid^ 162. 


140. A demonstrative legacy is not adeemed ! 

by reason that tlie property on i 

deSon«S‘ieg«cy ^liich it 13 charged by the will [ 

does not exist at tlie titne of the 
death of the testator, or has been converted into 
property of a difterent kind ; but it shall in such 
case be paid out of the general assets of the testator. 

Miinn V. Copeland, 7 M.idd., 2*23 ; v. Pounds 6 II. L. C., 885 ; 

Itlullius V. Smith, 1 Dr. uikI Siu., 204-2 1 C. 

The fund or stock on which a demonstrative lepfncy is (diargod is mcrelyl 
tliC primary fund out of wliich payment of tlie legacy in to be made. \ 

TTiis section is ha.'^ed on the jirincijilc laid down in (HHuumc v. 
Adderley, 15 Ves., 384 ; Vickers v. Pound, 6 li. L., 885 ; Campbell v. 
Graham, 1 Uy. and M., 453. 


141. Where the tiling specifically boijueathed i 

is the right to receive something 
Ademption of spe- from 11 third party, and ; 

to receive something tllO tCStatoi' liimselt reCClVCS It, 
from u third jiarty. beciiicst is adeemed. 


Illustrations, 

(n.) A becpieaths to B — 

Tlie debt which owes liim : ’* 

‘^2,000 rupees which lie hii8 in the Imnds of D : 

The money due to him on the bond of P! : 

His morfoage on the Itaiupore factory.” 

All these debts are extinguislied in /Vs lifetime, some 
with and some without, his consent. 

All the legacies are adeemed. 

(b.) A bequeaths to B — 

“ His interest in certain policies of life assurance.” 

A in his lifetime receives the amount of the [lolicies. 
The legacy is ademeed. 

Payment of a debt is an ademption of a apecifio herpiest of that debt 
{Hider v. Waf^er, 2 P. Wnis., 331), urilo^s tlieie he an express direc- 
tion to the contrary in the will — A’«r/ of Thomond v. Earl of Suffolk, 
1 P. Wuw^ 461. It makes no diflerence whether the testator ha» 
bimself called in the debt, or the dehtr>r have paid it volmitarily— 
Innes r. Johnson, 4 \cn., 568, 574; Stanley v. Poller, 2 Cox, ISO; 
see aUo Humphrey t v Humphreys, 2 Vox, 
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The receipt of dividends on abunkriiptcj of a debtor, whose debt has 
been tpeoifically be<tuetttlied by the creilitor, operates only as an ademp* 
tion pro toHh) of the debt, the lejjatee beiiitf entitled to receive any 
further dividends that maybe payable— v* AJacguire^ 2 Bro. 

C. 0^118. ^ 

Illustration (h) is the case of Barker v. Rayner, 5 Madd., 208, aflSirmed 
on appeal, 2 Uuss. Chan. Cos., 122. 


142. The receif>t by the testator of a part 
... of an entire thine; si)ecifically 

Ademption pro /««/o , i i ii i. 

by testator’s receipt of OOfjUGfltllOtl sllJlll OJ)Glflt0 JIS 1111 

part of entire thing adeinntioii of the legacy to the 


.,,ecincall>becjueatbcd. 

sum so 


Illustration, 


A bequeaths to B “ the debt due to him by C/* The 
debt amounts to 10,000 rupees. C jiays to A 5,000 
rupees, the one-half of the debt. The legacy is revoked 
by ademption, so far os regards the 5,000 rupees received 
by A» 

143. If a portion of m entire fund or stock be 

Ademption /.ro taNto specifically bequeathed, the re- 
by testator’s reccif>t of ccipt bv the testator of a portion 

Cd ‘of wLr .Tor- 9^ stock shall operate 

tion has been specifi- Rs an adeuiption Only to the ^x- 
cttiiy bequeathed. of amount SO received ; 

and the residue of the fund or stock shall be appli- 
cable to the discharge of the specific legacy. 

Illustration, 


A bequeaths to B one-half of the sum of 10,000 rupees 
due to him from JV, A in his lifetime receives 6,000 
rupees, part of the 10,000 rujiees. The 4,000 rupees which 
are due from H to A at the time of his deutli belong to B 
under the specific bequest. 


144, Where a 

Order of payment 
where a |M»rtion i>f u 
fund is s|M*ciiiealIy be- 
queatheil to one lega- 
*»*«», and R legacy cl«arg- 
un the same fund to 
and the tesU- 
un.iUg reeeivetl a 
portion of that fund, 
the remainder is in- 
sufficient to pay both 


petrtion of a fund is specificj^lly 
bequentliod to one legatee, and a 
legacy charged on tlie same fund 
is bequeathed to another legatee; 
if the testator receives a portion 
of that fund, and the remainder 
of the fund is insufficient to pay 
hotli the specific and the demon- 
strative legacy, the specific lega- 
cy shall be paid first, and the 
residue (if any) of the fund sliall 
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be applied so far as it will extend in payment of the 
demonstrative legacy, and the rest of the demon* 
etrative legacy shall he paid out of the general assets 
of the testator. 

Illustration^ 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 
rupees due to him from IF, He also bequeaths to C 1,000 
rupees to be paid out of the debt due to him from fF, A 
afterwards receives 500 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from JF, Of these 
1,500 rupees, 1,000 nqiees belong to /?, and 500 rupees are 
to be paid to C\ C is also to receive 500 rupees out of the 
general assets of the testator. 

The specific legacy is to be paid at all events, whereas the fund, so 
far as the demonstrative legacy U concerned, is merely |K>inted out as 
the fund from which it is ]myablc in tiie first iusUiioe. See the case 
of Kermode v. McDonald^ L. It., I Kq., 459, 

See note to s. 137, supra. 


Ademption where 
stock, specifically be- 
queathed, dues not 
exist at testator* 8 
death. 


145. Where stock, which 
been specifically bequeathed does 
not exist at the testator's death, 
the legacy is adeemed. 


Illustration, 


A bequeaths to B — 

‘‘ His capital stock of 1,000/. in East India Stock.’^ 

“ His promissory notes of the Gtivernmeut of India for 
10,000 rupees in their 4 per cent, loau.’’ 

A sells the stock and the notes. 

The legacies are adeemed. 

Tlir only rule to be adhered to is to see whether the subject of the 
specific bequest remained in specie at the lime of the testulor’s death, 
for if it did m>t, then there must be an end of the bequest ; and the 
idea of discussing the particular motive's ami intention ol the testator in 
each case in destroying the subject ot the bequest would be productive 
of endless uncertainty and <‘onfusion — llurnphret/t v. llumphreys^^OoXf 
185, per Loed Talbot ; Williams ou Executors, 1329. 

See ss. 150, 152 and 153, infra. 

146. Where stock which has been specifically 
Ademption pro ianto bequeathed does only in part 

where S^k specifically exist at the testator’s death, the 

bequeathed exists m , • , , „ ^ 

part only at testator's 1^'gacy IS adeemed SO far as re- 

gards that part of the stock 

which has ceased to exist. 


23 
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niuttraiiofu 

A beqaeatlis to B — * 

** Hi« 10,000 rupees in the 5\ per cent, loan of the 
Temment of India.” 

A sells oue^huif of his 10,000 rupees in the loan in 
question. 

One*half of the legacy is adeemed. 

See Aihbumer t. Macguire^ 2 Bro. C. C., 113. 


147. A specific bequest of goods under a des- 
cription connecting tliem with 

‘be7<'«t" of r adeemed 

goods described &8 con- by TCcison tiiat they havc been 

nected with a certain removed from sucli place from 
place by reaion of re- ^ ‘ , 

moval. 

Iraud, or witliout tlie knowledge 
or sanction of the testator. 


Illustrations, 


A bequeatlis to 2? all his household goods wliich sliall 
be in or about his dwelling-house in Calcutta at the time 
of his death.” The goods are removed from the iiouse to 

save them from fire. A dies beforo they are brou^^ht 
back. ° 

A bequeaths t^ 7? all his household goods which simll 
be in or uliout his dwelling-house in Calcutta at the time 
ot his death.” During A's absence upon a journey, the 
whole of the goods are removed from the house. A dies 
without iutving sanctioned tlieir removal. 

Neither of these legacies is adeemed. 


In pcncral, n bequest of goods in n jmrticulur place is adeemed by their 
removal to anotlur place— Oreew v. 1 JJro. C. C.. 128 note 

In Hr,elUue y Ursrltme. 3 Mndd., 27t>, the testator heciueathed all 
h»« furiutuie at /; and H to Ins wife, and after making Ijis will removed 
to /f, to which he trunstorred his furniture from 1) and IV. Lkath V 0 
held, tlmt the bequest was adeemed. It bus been held, in liimland, also 
that removal of a t Iniippeeificallv heqie-atlied for temporary Tiurimsea 
•ft for repairs (/.d lirookr v. ir«riric'A, 2 l)eO. and 8iu., 425) or for 

^ liort, 1 Ves, 


Kor will wn,ns(i.l conve^ion hy a tl.ir.l person .),>feat a .peoific 
I.S,cyK.v.n by the te«,.t<.r-i>.«„r,7e v. 2W/<.r, 32 Bear., 604 
i>hnJt 0 sbHr^ v. tihu/texburt/, 2 Vern., 747. ’ ^ 

148. The removal of the thing bequeathed from 

5Ar ‘>'e place in wliicl. it is stated in 

tlte will to be situated, does not 
constitute an ademption, where 
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the place is only referred to in order to complete 
tlie description of what the testator meant to be- \ 
queath. 

Illustrations, 

(a.) A bequeaths to B all the bills, bonds, and other 
securities for money belonging to him then lying in his 
]o<lgiug8 in Calcutta, At the time of his death, these 
effects had been removed from his lodgings in Calcutta, 

{b. ) A bequeaths to his furniture then in his house 
in Calcutta. The testator has a house at Calcutta and 
another at Chinaurah, in which he lives alternately, being 
possessed of one set of furniture only, which he removes 
with himself to each house. At the time of his death, the 
furniture is in the house at Chinsunih. 

(c. ) A bequeaths to H all his goods on board a certain 
ship then lying in the river IltM)gbly. The goods are 
removed by A's directions to a warehouse in which they 
reinnin at the time of A's death. 

No one of these legacies is revoked by ademption. 

It inu«t be ft question of construction whether a loculity referred to 
is C'^scnlial to the he(]ncst, or merely descriptive. 

'I'lie initnre «)f the place described, us in illns. (c), imiy be a criterion— 
Chnpmiin V. 1 Ves. iScn,, 27.’b lilns. {b) follows the ciiso of 

Land V. Dei'dijnex, 4 Ibo. C (J.. 537. There the removal ol the hirni- 
lure from lime to time wa^ for the tciiipornry purpose of heino useil in 
the particulur house in which the testator miohl he living. tSec preceding 
sec lion. 

'I'lie words “ then Ivitm in his lodi»inffs in Calcutta*’ in the first illus- 
trution, are clearly deseriptivi*. 'Fhe case from which the illustiution is 
taken is tluit of ( 'unit tuf: ham v. y^^vA, ‘J (,’as. 'I’emp. Lee., ‘27‘2, where tlie 
beijuest was of all the t^-Hlulor's t>ilU, etc., lying in the lt)dgings lie pos- 
sessed in the house <»f Mrs. hi. The wonls referring to l<»rHhty were 
held t<j he descriptive only. Couipaie the case of Lc Unce ▼. /’’i/cA, 
3 Aler., 50. 


is a vaiuahle 
to he reeeived from a 
third person ; and the 
testator or his repre- 
aeiitative receives it. 


149. Where the thing bequeathed is not the ! 
ti.e il.in;- w- rigl't to receive soinetliing of 

value from a tliird person, hut the , 
money or other commodity which J 
shall he received from the third 1 
j)ers()n by the testator liimself or ! 
by his repre.sentatives, the receipt of such sum of \ 
money or other commodity by the testator shall 
not constitute an ademption ; hut if lie mixes it up 
with the general mass of his property, the IcgJicy 
is adeemed. 

Illustration, 


A bequeaths to B whatever sum may he received fr<ifii 
claim ou C, A receives the whole ot his claim ou C 
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and ietd it %pai*t from the general mass of bis property. 
The legacy is not adeemed. 

Tfaif section lays down tlie law accordms' to the decision of Stuart, 
V. C,f in the case of Clarke v, Browne, 2 Srn. and G., 524. See Lee v. 
V 27 L. J., Chiin., 824 ; and Moore v. Moore, 29 Beav., 496. 

The decision in Clarke v. Browne, 2 Sm. and G., 524, was, however, 

Q uestioned by Jessri., M. R., in tlie recent case of Harrison v. Jackson, 
I, R., 7 Cli. JD., 339. See Le Grice v. Fitch, 3 Mer., 50. 

150. Where a. thing specifically bequeathed 

Change by operation Undergoes a change between the 

of law of subject of of the Will and the testator’s 

specinc bequest be- j .i i i i i ' i 

tween date of will and deatli, and H ifi Change ■taJKe.a.-pJace 

testator’s death. bj^ operation of la w, or in the 

course of execution of the provisions of any legal 
instrument under which the thing bequeathed was 
held, the legacy is not adeemed by reason of such 
change. 


Hhistrations. 

a.) A bequeaths to B all the money wliich he has in 
the 6^ per cent, loan of the Government of India.” The 
BecurUies for the 5\ per cent, loan are converted during 
A’s lifetime into 5 per cent, stock. 

A bequeatlis to B tiie sum of 2,0001, , invested in 
consols, in (lie names of trustees for A. The sum of 2,000/, 
is transferred by tlie trustees into A^s own name. 

(c.) A bequeaths to 2? the sum of 10,000 rupees in promis- 
sory notes of the Goveniuieiit of India, wliicli he has ])ower, 
under his marriage-settlement, to dispose of by will. After- 
wards, in liletime, the fund is converted into consols by 
virtue of an authority contained in the settlement. 

No one of these legacies has been adeemed. 

I'liere i« no ademption when stock spocificwlly be(|ueathed is changed 
by Act of PnrliiiintMit — Purh id^e r. Parlrtflf^r, Causes Temp, 'raibot, 227 ; 
Oakes X. Oaken, 0 Hare, G(»(>. In the latter case, a bequest of all the 
t«atHtor*a G, \V. R. shares, of wliich he tui^thi he ix'ssesscii at the time 
©f hit death, wat held to jmts all the G. W. K. st<»ck into which the 
tViaret which he held at the time of making; the will had hy Act of 
Parliament been converted •, but not C>. W. U. stock purchased after 
the conversion. 

Illustration (k) follows the principle laid down in the cases of I^ee v, 
27 L. J., Chau,, 824 ; and ViHgtceli x. Askew, 1 CoR, 427. 



8m. IBS.] 


ADEICPTIOK OF UtOACIBS. 


151. Where a thing specifically bequeathed 

Change of aubjeot undergoes a change between tlie 
without testator’s date of the will and the testator’s 
knowledge. death, and the change takes place 

wlthqu^the knowledge or sanction of the testator, 
tUHegacf IS uoradeenied. 

Illustration. 

A bequeatljB to B ** all hh three per cent, console,” 
The consols are, wi t lion t knowletlj^e, sold bj his a^eiit^ 
mid the proceeds converted into East India stock. Tiiis 
legacy is not adeemed. 

In Hasan v. Hmudun^ 8 Sirn., 171, tlt<* tt>statnr, seven tliivs before his 
death, had tiirceted hi8 a^entn in Kiijiland to invent, in any fnndH bene* 
fieial to the estate, certain stuns of inotu'y which lie liad specifically 
bequeathed. Before receiving: the instructiooB, the agents hud. unknown 
1o the testator, nhondy invested the iinniey in 4.J per cent. Shauwkix 
V.C.,‘ held, that, by this unauthorized act of the agents, there was no 
udemption. 

So, where tlicre has l)cen a wnmjrful conversion or removal of the 
subject-matter of .a specilic beqne.Ht without tlte knowlcd;re or sancfiori 
of the testator hy a third p(*rson, (he hetpiest is not iidetMiietl- />omvile 
V. 7\njlor^ 32 Beav., (504. Sec Shaftesbunj v. ShufUsbunj^ 2 V’^ern., 747. 
See notes to s. 147, supra. 


152. Wliere stock, which has liocn spocifically ^ 
stock ,p<-, ifK.«liv 1 . 0 - bequeatliwl, is lent ton fliini party 

qiieathed,lenttoa’tiiird Oil COIlll I tlOll that it shllll 1)0 TC- 

jnirty on conditnoi that ])laec(J, UIhI it is rophlCcd acCOI’d- 
It sliall be replaced. 1 i i • , i i 

iiiulv, tiic Jetraev is not ndeeinetl. 

153. Where stock specifKailly ))e(|neatlKsl i.ss 

St.,ck .,pecif.. «lly l,e. qUiUllitV of tl.O 

same stock is uftervvanls pur- 
chased, and belongs to the tes- 
tator at his death, the legacy is 
not adeemed. 


■ W 

qiieallied, sold lint re- 
placed, and beloojriiif; 
to the testator at his 
death. 


In }*attison v. Pattison, 1 My. and Keen, 12, where tlie testator, 
made u Sf»ecific l)eqiiest of ** £,30 hojjj annuities, juncham'd with 
XI, 000 left by the will of J. '1'.,” sold the lon;j annnities and pnichnsed 
new annuittes, which diflered only from the Ion*; annnili<’H hy hciiio ter- 
minable quarter of a year s<H)ner, the legacy was held to be adffeined. 

a'be confirmation of a will by a cmlicil will not revive a legacy which 
has been adeemed in the ineantifuc — Dnnku'tttrr Falconer^ 2 Ves, 
Sen., 623. See Ilopwood v. fjopwood^ 7 II. L., 728; and W'm*., 1338. 

According; U) Knpli»h law, a legacy of stock a<leeincd by s »l‘* will not 
be revived by a purchase of siinihir stock hv the testator — W'llliufuf o>i 
Executors, 1,330 j see Parlritlf'e v. PurtruigCy ("axes 'J'emp. 'I'alh., 227, 
There the tesU^r, who bequeatbed 1,000/. stock to waa, 
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the time of the will, poMessed of £1,800 of such s^ck ; but he 

afterwards reduced it to £200, and then again increased it to £1,600. 
It wee held, that the after-ptirchased st(K;k passed by the will to the 
legatee. Loao Talbot said, ** if the selling out stock is an evidence to 

I iresttme an alterstion of the iiitentiot» of the testator, surely bis buying 
n again is as strong an etulence of his intention that the legatee should 
hare it again.** Kee remarks upon this case by Loan Uaedwicicb in 
Awhyn ▼. Wardy I Ves. Sen., 426. See also DrinkwaUr v. Falconer^ 
H Ves. Sen., 623. 

In Afathtufg r. FouUham, L. R., 2 Eq., 669, the testator, being at the 
time possessed of £1,000 guaranteed stock in the N. B. Railway, 
bequeathed to A my one thousand N. B. Railway preference shares.” 
After the date of his will he sohl his N. B. guaranteed stock, but died 
possessed of shares and stock in the M. B. Railway acquired by several 
successive purchases exceeding the amount bequeathed to A, It was 
hehl by Wood, V.C., that the bequest being specihe had been adeemed; 
that a contrary intention, so us to exclude the operation of 1 Viet., 
c. 16, s. 24, appeared in the will, and that A was not entitled to have 
his legacy satisfied out of the N. H. shares and stock in the possession 
of the teBt!iU>r at thti time of his death. Wood, V.O., in referring to 
the fact that (he 8ubHe({iKMi(Iy purchased stock had not been pundiased 
at one time, said : “ 1 his bit-by-bit purchase would r.ot come witliin the 
reasoning of Lord llAnnwicKK in Aveleijn v. Ward^ 1 Ves. JSen,, 423. 


PART XXII.* 


1 


OF THE PAYMENT OF TJAIULITIES IN RESPECT OF THE 

Sl'lUECT OF A hequest. 

154. Wliere property specifically bequeathed is 

Noniinbility of sul)ject at tiie death of the testu- 
cxt-piitor to cxoiieruto tor to aiiv pledi^e, lieu, or iiicuiii- 
Blifcific ipgtttofit. hranee, crciited by the testator 

liiuiself or hy any pensoii uuder whom he claims, 
then, uiile.ss a contrary iiiteutioii appears hv the 
will, the lejpatee, if he accepts the betpiest, shall ac- 
cej)t it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) 
be liable to make good the amount of such pledye 
or iaciuubrunce. A contrary intention shall not be 
inferred from any direction wliicb the will mav 
contain for the payment of tlie testator’s debts 
generally. 


£xpl(iii€tfiou,-^—A periodical payment in the nature 
of lund-revemie, or ia the iiuture'of rent, is not such 
an iucumhrance as is coutemplated by this sectiou. 

See e. 136, infra. 


rijn 1 ttrt applies to tbe wills of llin.ius, etc., in the Lower Pro- 
viiiees «t iieugal and tn tUe towns of Madras and UomUv— Act wr 
ol’ 1370, s. 2. * 
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UluMtrations^ 

(a.) A bequeaths to B the diamond rin^ given him by 
r. At A^m death the ring is held in pawn by /), to whom 
it has been pledged hy A. It is the duty of Ai executi^rs, 
if the state of the testator’s assets will allow them, to 
allow B to redeem the ring. 

(^.) A bequeaths to B a zemindar!, which at A^s death 
is subject to a mort«j;age for 10,000 rupees, and the whole 
of the principal sum, together with interest to the amount 
of 1,000 rupees, is due at A's death. B, if he accepts the 
bequest, accepts it subject to this charge, and is liable, as 
between himself and A’s estate, to pay the sum of 11,000 
rupees thus due. 

In England, the pift of a specific article which is in pawn is a full 
gift, and the exectitor must redeem; see Ashburner v. il/ucgMire, ‘2 Pro. 
C ()., 111. Here, however, the law is <lifh*rent ; see Ulus, (u), which 
give« an examjde of a specific article which had been hetjaeatlnnl tt» //, 
beirjp at the time of the testator's death in pledge to a thini person, 
ami it is stated to he the duty of tlie executors, if the stale <»f the 
testator’s assets will allow them, to allow B to redeem the article. 
This section, moreover, np()lies both to moveable ami immoveable pro- 
perty — see illns. (/>) and s. 179, infra. 

In Enplaml. in the case of personal property, it has been held, that 
where a specific legacy is pledge<l or chai ged by the testator, the legatee 
is entitle*! to have it redeeincil or exonerated by the exe»*utor, and If 
the executor fail to perfoim that iluty, the legatee is entilled to com- 
jiensation to the amount of the legacy against the f>erHoriftI assets of the 
testator— v. Davxn^ .1 My. & K . .'loH, per LEAcir, M. R 'rhi*i 
is so wli<‘tlier it be for tin* <lebt (d the testator himsi'lf or not — Jfof/iatn- 
let/ V. Hherson, L. R., ‘20 I’hj , .‘b>4, per Jk‘<sh., M. R. Under this 
Si'e.tion, wliere any property specifieally beipieatl.ed is subject at the 
death of tlie te.stalor to any pledge, lien, or itieumbranee created by 
the testator idmsclf, the legatee, unless a eontrary intention ajipenr in 
the will itself, must accept, it subjeet to the pledge, lien, or inciiin- 
brnnee. Important fptesii(»iis, tberelore, inny arise ns to what is a suili- 
eietit indication of a eontniry intention, and as the law in England, as 
enacted by Loeke King's Act, 17 and 18 V'ict , e. 1 lil, s. I, with refer- 
ence to realty, is similar to tiiat laid d*>wn by this section, the cascJi 
decided in Knglaml upon that Act may be here taken as a guide. Pre- 
viously to 17 ami 18 Viet., e. 113, the rule was that the fiersoiiul estate 
of a deceased debtor was the primary fund to |Miy ofl a mortgage, 
utdess it appeared f. tun the will that the testator iiitemled that the 
mortgaged property slujiild be the primary fund — (iootlwin v. Lee^ 

1 K. & J.. 377. By that Statute, however, the devisee of real estate, 

charged with the payment of any sum of money by way of mortgage, 
cannot claim payment of the mortgage out of p<*rsonttl assets, iiidess, 
a.s under this section, the testator Khali by his will, deed, or other docu- 
ment have signified any contrary or other intenti<»ii.*' It was hehl 
under that section that a lien for unpaid purciias(;>money was not a 
charge by way of mortgage iiinler the Statute — UtKxl v. *26 L. J., 

Cb., 616; *"60 Bnrnewell v, Irpmon/rer^ I Hr. & S., *24.3; but under a 
subsequent Statute, 30 ami 31 Viet., c. 69, s. ‘2, however, the word 
* mortgage' has been extemled to inclmle such a lien, 

A general direction in a will that “all just debtK be paid at toon 
as may be," was held not to be a suflicierit expression of a contrary 
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intention— P«mtroo&« v. Friend^ 1 Jolin. and Hem., 132 ; Brownson ▼. 
Lawrunc0t ^ £^<1* i* held bj Loao Cua»cs 1 /Lob Camp* 

BELL in Woohtencroft Wooltdencrofl^ 2 \)i:G.¥. and J., 347, over- 
ruling the decision ol Stuaht, V. C., thiit a direction that all debts, Ac., 
should be paid by the executors^ /bilowed by a gift of all the testator’* 
real estates, which were subject to a mortgage, to trustees, who were also 
execut4)rs, did not show a contrary intention. Ho the mere expression 
of a direction that all the debts should be paid out of the personal 
estate was held not to be u sulhcient expression of a contrary intention 
IIS to prevent a devisee of a mortgaged estate taking cum onere under 
Locke King’s Act— liowKitn v. IJnmson^ 31 Ileav., *i07. But it seems 
that a direction to pay debts out c»f a particular fund is suflicient to 
show a contrary intention. In SrnUh v. Smithy 3 GiH,, 263, the testator 
ilevised a house subject to a iiiortguge to bis tlaughler, and bequeathed 
all his personal estate to trustees (of whom his daughter was one), and 
<lire(*ted them to pay his debts thereout, and xuhjcct thereto to divide the 
rcsi<lue among his chihlreii. SrcAiix, V. (^, held, that it was the clear 
intentioii of the testator that the mortgage-debt should be paid out of 
the personal estate. lie distinguished the ease of Woolstencroft v 
WooltttencroJ t {xupro) by the en-eiiinstanee that, in the case before him, 
tbo devise of the mortgaged estate was to one of the executors who had 
been ]>hiiuly directed to pay all the ilebts out of the personal estate. 
Ho, where a testator Ix-qin-athed hi.s j)tMS<mal estate to trustees on 
trust to pay thereout all his debts, and invest the resiil ue upon 

the trusts therein menli(»ned, ami he disposed of liis real estate, part 
of which WHS Hulijeet to a mortgage, it was held, that the trust for the 
payment of the tivsnitoi’s debts .sIiow<m 1 a iM)ulrary intention, and that 
the mortgaged e^tate ought to he e\ouerute<l out of the personalty. 
In Melltsh v, Willinx, 2 A Hem, l!t4, tlie beipiest of persona Ity 

** imhject to the payment thereout of all the testator s debt,” following 
A devise of land nioitgaged, wliieh nnnle no relertoiee to the mortgage, 
was held to h<‘ a sufUeieiit indieutlon of an intention that (he land should 
tioi be primarily liable to the piiyinent of the mortgage-debt; see Eno v, 
7'atham, 3 DeU. fJ. uinl Sm., 443. In AViemon v. 31 Beav., 33, 

tile devi-^ee <»f a mortgaged estate was liehl entitled to have the mort- 
gage paid out of the other real and personal estate devised for payment 
of debts : see AJaxwell v. Alaxwell, L. U., 4 11. L., 500. 

In Browunon v. fMicruuce, L. U., 6 K(}., 1, where tlie owner of an 
equity of itMleiufilion of two estates comprised in the same mortgu^re 
specifically devised one estate and left the other to puss by a residuary 
devise, it was deciiknl by Lobi> Uomii.i.y, that he thereby signified a 
contrary intention, which iiimlc the lesiduary devi‘<e primarily liable 
for the whole of the moiigage. In Gthhitis v. /iyden, L. K., 7 E(j., 
374, Mai.ins, V. C , points out that this case pioceeded on the ground 
that a residuary d**vise was not specific. That such a ilevise is speci- 
Hu has been Uitl <lown in IJcnxman v. Fryet y L. B., 2 Eq., 627; and 
JBoihumlty V. Sheixotiy L. U,, 20 Eq , 304. 

Brotenaon v. /Mtrrance was also questioned in Suckville v. Smyth. 
Id. U., 17 Kq., 153, by Jksskl, M. U. 

Where a particular fumi \s declared liable for the payment of debta 
or eiicumbittuces, the devisee of a inurtgaged estate is only entitled to 
Ihs oxotierAted so fur as thAt fund goes— v. JUoltL 35 L, J., 
Ck, 67. 

Now, in EnglAtid, by Statute 30 and 31 Viet., c. 69, s. 1, it in enact- 
0<i, AS to wills made After 31 st December, 1 867, that “ a general direction 
tbAt tlio debts or aU the debts of a tesutor shall be paid out of his 
€ 0 lAUt> siudl not bo dtetued to be a dcclATAiiou of aq iuteutiou 
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contmry to, or other than the rule established bv, tlie inul Act (17 and 
18 Viet., c. 113), unless such contrary or other iiitenlion shall be further 
declare<l by words exf»ressly or by nect^ssary iniplicatioti referring to all 
or 80 IIIC* ot the te8tat(»r’s debtai or debt charged by way of mortgage on 
any part of his real estate.’* 

As to this enactment, (tirrARo, V, (?.. said, — “The mcntiing of that 
appears to be this, that if a testator wishes t(» give a direction, whieh 
shall be deemed a <leclnrution of uii intention contrary t<* the rule laid 
down by Mr. Locke Kinir’a Act, it must be a direetitm applying to 
bis mortgage debts in such terms as di-iiiiu'tly ami unmistakably to 
refer to, or describe tbem *’ — AV/aom v. A/g’r, L. 11.. 7 E(j., *25, 28. 

’^I’bis section, it is to be ob<«erved, refeis only to pledges, liens, or 
incumbrances created by the testator himself. In Englaiul, a tlistinetiou 
was mu<le betweeti charges ereate<l by tlie testator bimself and liabilities 
ineidenl tf) the thing Ix^pn-athed, From tlie former, the legatee in 
Knghin<l was entitled to exoneration. The latter are here dealt with 
by tt8. 156 and 157, infra. 


Completion of testa- 
tor's title t(i things 
bequeathed to be ut 
cost of hi* estate. 


155. Whore anvthino: is to he 
done to ooninlote tlie testator’s 
title to the thing hetjuoathetl, it 
is to he (loiH^ at the cost of the 
testator’s estate. 


Jllttstnitioiis, 


in.) yf, having contrncted in gonoral tornis for t!<o pur- 
rbii.^^e of a pieex* (d' land at a (!<‘rtain price, beqiicatlift it to 
/?, and dies laddre he lia« paid the puiaduiMe-tnoney. The 
jiunrliasc-nionoy must l)e made go(Ml <nit of A\s’ as.sets, 

(A.) -I, liavlng contraefed for tl»e purchase of a piece of 
hiinl for a Ceitain sum <d money, oncdiall cd* whicdi is to ho 
]iaid down, and the other half .secured hy mortgage of the 
laioi, l)e(|ueath.s it to /J, and dies before he has [)uid or 
secured any part of tin* purcha'^e-mone v. One-half of the 
[lurchase-moiiey must be j)aid out of assets. 


If the purelne^er of real estaO* dies without having paid the pur- j 
rhase-mon«*y, his lnar-at-law or the d<*vi.-i<*e ofth land j)ure)iaH<^*d will be 
entitled to ba\e the e>late purd tor by the e\<*«’ut«ir or inlmini'-trator— ; 
AJiiner v. 1 2.1 ; Untump v, Mtmrli, JO V en., 5t)7 ; Wdl- ’ 

liarns on K.\eeut<»rs, 1760. So, wliere the vendor han a good title, the 
devisee, if he pav for the estate, may e.ill ujn»n the exeeuitor to 
reimbiirKC him fiom the j>tMs«»nal cstulc — Broome v. J/o«e/r, 10 Vc«., 
614, 615. 

If a contract be dissolved on aceotint of the inability of the exe- 
cutor* to complete it owing to the ii;'‘iifli< ieney of the personal estate 
left by the testator, the devisee of the lamls agreed to be f)iircha«cd may, 
in the event of aaaets iuh.s**quently eomirig in, contptd the cxeeuLom to 
apply the amount of tlie pinelia*n-inoney to the purchase of other lands 
to be setlleil to the same uses — Whittuher v. Whittaker^ 4 Ilro. C.f^, 30. 
Where, however, a g(WKl title cannot be made out, the devwee o( the 
lands agree<l to be piircbaseil will not be entitled to the amount of the 
purebase-mouey— GrrcM v. Smith, 1 Aik., Broome v. Monck, 

24 
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10 In «itcJi ft case “ the Ooiirt cannot speculate upon what 

tie • ^eased party would bare done ; but in these oases the enqtiiry 
ttittSt lie whether, at his death, u contract existed by which he was 
and which he would be compelled to perform ; see Curi^p v 
6 Beav., 6 (note). That alone can give the heir of the nur- 

to call for the personal estate tUe 

ftplied ^Wil lams on Executors, 1770. So, in the case of stock or 
ftftares, where the testator has contracted to pay certain sujns in resneot 
*f .h.r« which he hae agreed to take in i particular Zll Zy 

^ta due at hw death must be paid by his general eatate-LiJaVv 

in'L/m 26 Beav., 384 ; see L, 


156. Where there is a bequest of any interest 

Exoneration of le- imn>pveaWe property, in res- 
itee's immoreable P^^t ot wliich payment in tlie 
property for whicl. land- nature of laiid-revenue, or in tlie 

nature of rent, lias to be made 
periodically, the estate of the 
testator shall (as hetwcea such estate and the lega- 
tee) make good such payments, or a proportion of 
them, up to the day of his death. 

Illustration, 

A bequeaths to B a house, in respect of 'whieh 365 
r\i]>ee8 are payable aiunially by way ot rent. A pays his 
rent at the usual time, and dies 25 days after, A’s estate 
sliall make good 25 rupees in respect of the rent. 

In EngluiKl, by s. 2 of the Apportionment Act, 33 anti 34 Viet., 
c. 55, “ III! rents, annuities, dividentls, and other j)erio(lie}iI pajmiMit.s 
I ill tlie nature of income (wiiether reserved or made payable under 
, an instrument in writing or otherwi.se), shtll, like interest on 
I money lent, be considered as neerning from day to day, and shall he 
j appoitioiiahle in respect of time aceordinglv.” And nmler that Statute, 

M ALINS, V. 0., lield, tliat there must be an a))j>orlii>nment between 
the executor and tlie devisee of the rent o( an estate devised by the 
testator — Cdpron v, Ctipron^ L. 11., 17 Kip. 2KH. Kents aeerning dite 
after tlie testator’s death HI e payable by the legjitee — Fitzivill units v. 
Kellffy 10 Hare, 200. Compare the i iile in Hogland, tinit a specific 
lej;aoy carries with it all the iiieome and protiis wliieli may accrue 
upon it after the te.stator’s death — Miiclaren v. Sluiuton, 3 DeG. 

F. tiud J., 202. See next section. 

157 . In the absence of any direction in tlie 
Kxon«™(i«n of "'‘H, "here there is .a specific 

cifie legatee’s stock in iKMlUest of stock ilia joillt StOck 

ft johii Stock com- coiiijianv, if anv call or other 
* ’ payment is due from the testator 

nt the time of bis death in respect of sucli stock, 
such call or payment shall, as between the tesUitor's 
estate and the legatee, l>e borne by such estate; 
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but if any call or other payment shall, after the 
testator’s death, become due in respect of such 
stock, the same shall, as between the testator's 
estate and the legatee, be borne by the legatee if 
he accepts the bequest. 

Illustrations^ 

(rt.) A bequeaths to B his shiires in a certain raiUvay. 
At A\s dcati) there wjis due from him the sum of 5L in 
re8f»ect of each share, l)eiuo the amount of a call which' 
had been duly made, and the sum ot 5s. in respect of each 
sliare, heiii^ the unioimt of interest which had accrued due 
in respect of tlie call. Those payments must be borne 
by estate. 

(//.) A has apfreed to take 50 share.*? in an intended 
joint stock company, and has ctmtracted to |>ny up 5L in 
respect of each share, which sum must he paid before Iiiti 
title to tiie siiares can he c<»mpl(^t(Ml. Ixuiiieaths those 
shares to B, The estate of must make oood the pa}'- 
ments which were necessary to complete .il’s title. 

Bar/ V. /)«y, 1 Dr. and Sm., *2()1. Sec s. J.'i/i, nnprn. 

(c. ) A h(*(|iieatlis to B hi.s Hhares in a certain railway, 
B accepts the legacy. After A's death, a call is made in 
respect of the sliarcs. B must pay the call. 

{d.) A Ix queatlis to B hi.'* shares in a joint stock com- 
pany. B a(‘C«*])ts the herjiH*ht. Aflerwanls the ulfairH of 
the cotnpany are wound up, an<l each sharehohler is <‘{i11<mI 
upon fur contril)ntioii. d'hc amount of the contribution 

must he home hv the leirutec. 

•• 

Blit a h’gatfCMif sliarfs tak<*« all benefifs and ailvantiigoa nrcrtiin;^ 
t>V rcasfjM <d tiadr — r ii ri'jlit to roftijK iiKutiori in con»c- 

<jupnre ot aliegf'd < 'nocalinoiit and inisrt*|*rt*ai;Mtutiop on tlic part of 
lltc Company — Curran ('a. v. Hunter^ L. it., 1 Sc. App., ■ 

(e. ) A is the owner of ten sliares in a railway ci>in- 
paiiy. At a meeting lield durin<r his lifetime, a call is 
made of 31. per share, pavahl^ liy three instalments. A 
bequeaths his share.s to //, and dies between (he day fixe<l 
for the payment of the first ami the day fixed for tlie pay- 
ment f»f the secofid instalment, and without having; paid 
the first instalment, yl’s estate must pay the first instal- 
ment, and B, if he accepts the legacy, must pay the 
remaining; instulmeuts. 

The rule in Engluml, os laid down in I)at/ v. Day, 1 Dr. nnd 
2CI, in, that whore »haios in joioi 5UM:k compnntoff arc 
be(jueatlK*<l, the lejrat<*o in liable to pay all calls made attsr the testa** ' 
tor*s death, but is entitled to have all unpaid calls which, at the testAUir*^ 
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f w«re neeemrr to muke him « complete thtreholder, borne by 

i tlie eftete (n. 265). 8ee Addanu v. Fericb, 26 Bear., 384, and Arm- 
$irang Y. Bumei, 20 Beuv., 424, where Loan Rom illy reviewed the 
eaaec on this subject. The cases in Enjrland are, it will be found, con- 
flicting, but the rule in Day v. Day {jtupra) seems now to be followed ; 
sec In re Box^ 1 H. and Ai., 552, per Page Wood, V. C. Here only 
such culls or other puyiiicnU as are due at the time of the testator's 
death are to be borne by the estate. 


PAliT XXIII • 

or BEQUESTS OF THINGS DESCIUBED IN GENERAL TERMS. 


158. If there he a liequest of something des- 

Bc.uo.t of tl.injr i” general terms, the 

described in general PXeciltor mUSt purcliaSG for the 

legatee what may reasonably be 
considered to answer the descri[)tion. 


l!lus(rafio7is. 


(<i.) A boquoatlis to (7 a pnir of carriage horses, or a 
diamond rin«;. The executor must provide the legatee 
witli fiueli nrticle.s, if tlie state of the assets will allow it. 

See Broimlon v. Winter^ Ainbl,, 57. 

(/k) a hec|ueath.s to U his pair of carriage liorses.’^ 
A liad no ean iage horses at the time of his death. The 
legacy fails. 


In Bvanx v. 7npp, G INfmld , f>2. Sir ,]uus Lv.kcu, V. C., A 

piftof ‘iiiv gic}' liol.Mf’ will a black Inn sc. wliicli is not strictly grey, 
it it be foumj to have been llie testator s intention that it slionld puss 
by that tleseiiption ; Imt it the testator has no horse, the execuloi* is not 
to buy a grey horse.” 


PART XXIV.* 

OF BEQUESTS OF THE INTEKEST OU PRODUCE OF A FUND. 

159. Whore the interest or produce of a fund 
of the in- is hotjnoathod to any person, and 
the will atl'ords no indication of 
an intention that the enjoyment 
of the bequest should he of limited duration, the 
principal as well as the interest shall belong to the 
legatee. 

* Thin Part appUctt to the wills of Hiudas, ete., in the Lower Pro- 
vinooi of Beugal and in the tow’us of Madnia and Bombay— Act x of 
1870 , ». 2 . 



8«0. 15».] BBQXTESTS OP PRODtTCE OP PTOB. 

Illustrations* 

{a.) A bequentlis to B the interest of his 5 per cent, 
promissory notes of the Government of India. There U 
no other clause in the will affecting those securities. B 
is entitled to A*s 5 per cent. [)romissory notes of the 
Government of ludi:i. 

Stretch V. Tf’a/AiiiJi, 1 Madd., 25S. 

(/>.) A bequeaths the interest of his 5^ per cent, pro- 
missory notes of tlie Governiuont of India to B for his 
life, and after his death to C, B is entitled to the interest 
of the notes during his life, and C is entitled to the notes 
U[>on B's death. 

See Gravenor v. Watkins^ L. U., C C. 1*., 500. 

(c.) A bc(|neath8 to B tlie rents of his lands at A". B 
is entitled to the lands. 

AV^liere the ‘interest’ or ‘produce’ of n fund is l)efpientlied to a 
lejjrttee, or in trust for liini “ rnthnnt any Jnniintton os ht roitlniiiiinrr** tin? 
principal will he re,i:ur<led mh lK‘{|iieutlMMl jjN»> — \N’)diatn'< on Kxci'iifori*, 
1200. In lUnt v. i'uUru. L. R. 0 <'!», the re.H|Ri4»r 

pave to l^i^ wife .£50 a y.'ir to ho pai«l out of the iiitcr« st, dividend-*, 
aiul produce* aii-in;; funn hi" porvonal property; and j;!ive. afti-r her 
dt*eca*<e, the said £50 to Ids two duuj'iiiers and h»" pj jind-dun;:hter, 
or the survivitrs. It was hold, that th(*ro was a cil’t to tin* "urvivoiH 
of the piincipiil, whioh wot.Id pr4Miu<*o th»* annnitv of £'5t> See 
Stakes V. Heron, '2 Dr. and War , ^!) ; 12 Cl and I'ln., Idl ; and 

Kerr v. ]\I uhllesex H(/sjif(of, 2 Dot*. Ai atHi (» , 570, See aNo h 2H of 
the Knpli.'ili \\ di.s .Xet, 1 \ o-f , e *Jr>, and h. H J of i his .\ei, p P5, sof ra, 
'J’liUH, in KUon ,She/ipon/, I Rro. 5.'n, a oifl of pof ^ijfudfy 

to trij.stees to jniv the iiitere"! to .1 withoiii any (rtli'-r woriU of liniitatiofi, 
was hehi an ahsolute pifi (»t tin* piinojpai. Seo Hnu'ktns v. Hitu'hins^ 
7 Sini., 173. So an indeliidn* ^ilt of «hviv|onds ojvi-s tiie al'solut** pro- 
perty of stock, per (iUA>T. M. U, lU I’aize v. [^rojnni^wcll. ,H N'es., 4f>7. 
in Sauihonse v. Hole, It) Rear, 13.3, a heipo’Ht of ih<* divid(;nds of a 
8I1II1 of stock to a woman for lo*r separate use, wiih a direction that 
she niipiit ilinpu-e of it hy will, wa" held to he an alisolnte pift with 
a 8ijperadde<i j»<»wer to di‘«p<»‘‘e of it, which did not dcropute or de- 
tract from the prior ahsoliite plfl. 

Aithonpli the pencral rule is, ns ahovc stated, that an unqualified 
pift of the incf»me of a fund vests au ahsolute and not merely a life- 
ii»tere«t in the fuml, it i.s always a fjinfstioii of construction whether 
the testator's intention was to pive more than a life-interest— iVr 
Faiker, V^. C., Blann v. Hell^ 5 DeG. and Sm., (363. 

The section itself speaks only <»f the interest or produce of a fnnd^ 
but it seems from illustration (r) to have been the intention of the 
latiire, that it Hlir>u!d have reference nf»t ordy to what may be strictly 
described as a fund, but also to land produciop rents. 

A devise of the income of land has been held, in Knplaml, to pass the 
fee — Maunaz v. Greener^ L. U., 14 Ivp, 456. Hefore the WtlU Act, 
under a devise of ‘ the rent or profits * to without words of ruiiltstioo, 
au estate for life only passed. 
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All intention tliat the enjoyment of the bequest should be of a limited 
dnriition in ense of lands, will not be inferre<l from the fact that in 
other parts of the will words of inhe’itunee had been used — Wisdt^n v. 

2 Sm. and (Jin., 39G. Jirook v. Brook, 3 Sin. and Gitl., 
280. AVlien, however, by the Maine will an estate was subsequently 
tfiven wliii'h ccuiKl not einne into existence nnle.xs a prior devise should 
be construed to be n life-est.'ite, the first devisee will take a life-interest 
only— G irnvenor v. WuihiHH, L. R., () C. I*., 500. 

'Pbere is n marked distinction bef^veen the plft of the produce of a 
fund without limit us to fime and a siirqde pip of an aiinnity. An 
aimuiiy muv bo perpetual, or for life, or for any period of yeuis; but, 
in the ordinary ii<*eeptution of the term n'<e<l, if ic sliould be said 
that a tf'^tator had left anotlier an aniniity of 100/. per annum, no doubt 
wmiM oemir of tlie pifl beinu an annuity for the life of the donee— 
BUv:itt V. ItobejtSj 1 Cr. & Tli., 280, Loan Cottenham. 


PAIIT XXV.^ 


OF HKorF.STS OF ANNUITIES 


160. Where no aiuinitv is ertbated hv will, tlie 

leojitt'e is CMititled to receive it 
lor his lil’e onlv, unless a con- 
trnry intinition appears by the 
will. And this ruh^ shall not 
he vari<‘d hv the eirciiinstanoe 
that the annuity is directed to he |)aid out ol' the 
jiroperty ^"cnerally, or th;it a smn of money is be- 
queathed to he invested in the purchase ot* it. 


Annuity cr<’atc<l }>v 
« • 

will is pa^ able lur life 
only, unlrss a <*onti ary 
’ * by 


lllnst rdfitms, 

{a.) A bcipioatiis to f? 500 rupees a year, B is enti- 
tled iluiing bis lilc to receive tbe uiuiual sum of 500 
ru])e©s. 

(/>,) A beqiicatlis to B tbe sum of 500 rupees niontldv. 
/? i.H entitled liurinnj bis lile to receive tbe sum of 500 
rupees every moulb. 

(r.) A betpioatbs nn nnnuity of 500 rupees to B for 
life, and on Jfs deat!i to C. B is entitled to an annuity 
of 500 rupees during bis life, (\ if be survives B, is 


* This Tart nppriex to tbe wills of Hindus, etc., in tbe Lower Pro- 
lU'C'* t»f ItiOigal aud in the towns of Madras and Bombay — Act XXI 
of 1870, ». 2. 
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entitled to an annuity of 500 rupees from B^s dcatli until 
Ilia own death. 


Where, however, there are circiim^tnneeii iifleetinir the con«truoti<*n, 
they are not to h«* fi*r they may h(^ Munirieiil to hIuo? an 

intention to «rJve the imnuitv intlelinitely — v. J$uker\ 1,1 Heav., 
402, per IJoMifJ.T. M. K. 'I’hus, it* there be Jiniitathms ltKH>n-*i-»tt-ot 
with a mere lite-interfVHt, the annuity is perjietual— ^1/a«.vrr^»A v. 
Campbell, 3 I)e(*. uiid J., 237. 


Tljou^fh a fliinole izifi of per'^funilf y, or of the <1ivi<Ien<]s or nnnnal 
proOeeiU <»f a .‘^peeificil fuml, pas-^es the ulisoltite inteiest t<* t lie 
leijutee without woiv]** uf liinilation (>(•»> preefliuir Heeliou, and SfuJten 
V. Heron, 12 <’l. iiin) Fin.. ItJI ; Kctr v, MoldUnex llospilal, 2 |)e(F 
At. aod (F. o7(i). yvt wIpmo (ill annuity is so j^iven, the annuitant tj 
only tiir life — 2 .luiiu., .‘>1)7-8. 

If an annuity is to eonfinue after the death of the niuiuitant, it 
to his exeeuttirs — Sorrrif v, Ihter, Ainh., I’U). Where then* is a iiift 
of an annuity, not out of p(op<Mtv geinTallv, hut of propinlv to 
prodiiee it, the annuity is perpetual. In IFiAvoa v. 2 V. 

and (’oil., Ch. ('a . .372, a disiiiu*tion was drawn hetwe»ui X3() a veiir 
chnreod on, and X30 u yiuir part of, emtain i*ti>ek. In Jittirhufis v, 
Jentmiizx, 1,*] A es , 3!). wliere the hefpu'st was of a l ear, 

part of tlie monies I now iiave hi h.nijw seem ii ii'.s ; ” and in Stretch v 
WothniK, 1 Madd., 213, wliere the hnpieHf was of L'2(>0 per annum, — 
lliat i.s to sav, the int'*rest <3 of mv b per rent, aimuities.” 

tile annuifi.'H W(*re held to he perpetual See Urnt v. i'ulb n, Ij. 
It., r> ('ll., 23;j ; Kvttnx v. iru//oo-, K., 3 ('h. 1),,2I1 : Williaini 
on Fx'uutors, I20J. See al.so Lett v. Itaiulull, 2 J)t!(j. l'\ and 
J , 388. 

If a will elearlv esiahlishf-s a per]*ftu)d tinnuit \\ the estate in lln^ 
annuiu I’uiinot he ie«*tne}ed i'V a eod.eil f'» a life esfiite, unlens fh(* 
e\pres.>i »ns theie n^ed ai** eie.ir and iiiidouhted - Sttfhrs v. Jlerftn, 
12 f'l. and Fin , 1 <’» I . In tloit <’ase the te-!aIoi ;ja\e all aiiiiuitv' out of 
per'<onal estate to A duiine tlo* hi** of In^ ex:<-enlor. ()n A'f< death 
in the lileiiine of the e.xecoitor, it W'i« hehl, that, the annijilv did not, 
eea-e, hnl went t,o /Fx exeeulois. Wliere, howe\er, llie eift ix of 
the loihjeet. matter wiiieh is to purehase an anouitv, it ha.n heen held, 
that llie leLjate** takes the aiinintv, when puiehase*!, a',,solntelv ; or 
in fitlier w<*r<ls, tin* amiuitv in ]M*rp**tuiil. See next seetnni; StohcH 
V. Heron, 12 (’I. and Fin , Ifil ; llou'lttii^x v. 13 Vi'H., .31); 

Stretch V \Volfiiti>>, 1 .Madd , 2.>3 ; ( lon*j;h V. H //mo , 2^Mudd., l88; ami 
Kerr v. Middlesex /L^.spitul, 2 J>e(i. M. ami (.i , 17f>. 


Contrary intention. — In Knnhind, the fuel that tlie to.stafor 
«n appropriation of a re<pn.*'ite portion of personally to make a 
fund for the pli^eiiu^e of annuities, is lH*ld to indicate « contrary 
intenfiiJii; set* Lett v. Itondall^ 2 l)e(f. F. and .1 , 388. 'I'Ijii.h, where 
the testator made a herpiest to his wife of “ X2(K) p(*r yiuir, heinj^ 
part of the monies I now liuve in bank security, ” it was lu'ld, that 
the wife took an «h.«-.lute, interest in the hank stork. In Kerr v. 
Middlesex Hospital. 2 l)e(i. M. and (i , bliy, tin* t(*stiitor gave certain 
annuities in tin* fallowing terms: — “I de-ire that iny execiitorH shall 
purchase annuities f.*r each <»f niv two sisiern, K. IL and K. /' | <*f 
£1(>0 a y-'ar,” and it was lield, that the annuities were perpetual. 
See also lioss v. Horcr, 2 Joh and ileni , 47f>. 

Under this seeiiun, however, a mere direction to purchase ftu annunity 
is uot 
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161. Where the will directs that an annuity 
Period of Te.tinK provided for any per- 


son out of the proceeds of pro- 
perty, or out of property gener- 
ally, or wliere money is be- 
queathed to be invested in the 
purcliase of an annuity for any 
])crson, on the testator’s death 
tiie legacy vests in interest in 
the legatee, and lie is entitled at his option to have 
an annuity purchased for him, or to receive the 
money appropriated for that purpose by the will. 


where will directs tiint 
an annuity be provitled 
out of the proceetls of 
, or iMit of 
frenvntlly^ or 
loney is be- 
to be invcNt- 
ed in the purchase of 
an euimity. 


Illustrations, 


(a,) j 4 hy bis will dii ects that liis executors eball, out 
(»f his property, purcluiKC ar. annuity of 1,000 ni}>ees for 
/?. W is entitlctl at bis option to liave an annuity of 1,000 
rupees for l»is life j^urcliascd (or biin, or to receive sueb a 
sum as will be suflicient fur tbe purchase of sucli au 
annuity. 

Palmer v. Cravjord, Swanst., 482. 

{b.) A bequeaths a fund to D for Ids life, and directs 
that after Ji\s death it .shall be laid out in tbe j>urcbase of 
an annuitv (dr C, 11 and f\survive tbti testator. (7 dies 
in IV s lifetime. On IV s death tbe fund belongs to the 
reprosentative of (7. 

Ihiyletj V. 9 Ves., G. 

Goncrully, where the purpose of n {jlft is for tlio .sole benefit of the 
donee liimself, he vnu ehmn tlu* oifi wiihouf applviuij it to the [uirpo.se. 
I’luis, whore a sum ot uiom‘y is bequofOlieti t'» oureiia.^e for auv [lerson 
a riii|Li[ (.4/urrr#* v. /l/ireere, 1 V, niul It., .tG4), or a liouse (K HOT V. 
lloihofH, 1 Sun., 82), tlu' h'jjateo iua\ eluiiu the inr>nev ; ?ee 1 «Jariii., 
ajH». So also It hiiM l>e<‘u hel.l, where the purpo.se is to [nireha.se an 
annuity — /hiirvui v. J/taru, I U. flfutl Mv., tiOG ; /»V Jinurne'jt Willy 27 
Jleav , 324. It tuakeM no (iifierciiee whether the be<[ue-t be of n s[>eci- 
fietl Nuin to purehase an annuity, or a <liieeti«ui to [mrehaso an nniinity 
of a Kpeeified amount — Yotrs v. (\onptuUy 2 1* W., 208 ; 1 ,] anil., 396, 
note (.«). It the b'iititee <Iie!i bel<‘re the luouey diieeted to be laiil out 
ill llio fHin base ot an nnmiity foi him, i.^ so laui out. or before tbe 
fund i« available ( Jti.%hi*p, 9 ^ es., G), the leouev, beinir vesteil, 
naaaea to bis n*pte»enlative.H— /Aiy v. Day, 22 L. J,,' Cb., 878, 881 . 
Ill /’o»er V. /itiyar, L. K. 8 K<j , 262, Mai.inr, V. C., refuted to 
follow /biy V. Ihijf. In the easr betore him, tbe testator liiieeted bis 
executors, after Uie death ot his wite, to invest oneosixth of his resi- 
duary estate in the purehus<‘ of an annuity during the file of J. /*., 
ami to pay tbe annuity to J. P. for his sup[)ort and maintenance; and 
incase J, P, sliouUl anticipate, assign, charge or encumber the annuity, 
or become e bankrupt or iusokeut, the testator directed that that 
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ftitiiuitv «hoatd go to bis other resIduAry legnteea. J. P, died in the life- 
time of the te&tator's vrid<iw, without hiiTiitg ttsaigned or enriiinherfKl the 
annuity^ or become bankrupt or insolvent. Malins, V. C., hold, that 
there was an intestacy as to onc-sixth of the residuary estate on the 
death of the widow. 'I'he ground on wliich Malins. V. C., refusini 
to follow J}a^ V. Dajf was, that if the trust«^s of the will had paid 
over the money, and afterwards the legatee had become bankrupt, they 
would have had to pay it over again, and that the inttonion of the 
testator would have been defeated. In Jhtt/ v. Jhty there was a 
dire<*iion, after the death id' the Lena nt -for -life, to lay out one-seventh of 
the estate for the life of Chailes Hay, and to pay such amounts, when 
and a** the same shouhl become payable*, not by anticipation, to ('harles 
Day for liis life, fir his own use, and a deciuration that, in case CharleH 
D.ay shouhl have assigned, encunihered, or in any iiianner disposed 
of or anticipated, or .Hhonhl, at any time, dispose of or anticipate the 
annuity to be pur(!liased, or in case be should at any time, either 
before or after the testator’s ileiith, heeome bankrupt, the trustees 
should hold tliC annuity in trust for other |versons. 

'ri«e fact that tlie l<*gaey is to be provided out of the proceeds of 
the propi^rty, <loes not, ufuler the preeeiling section, make the legac’y 
pcrjietual {Lett v. littuflall, .‘t Sm. atid (lill , ; M tl/ttni v. AludJi- 

.voM, ‘2 V. and .‘17*2) ; nor <loes the fact of its beintr ehargeil (»n u ptir- 
licuiar fund. Ilut, in Kngian<), where money is betpieallied to b<* 
inve.'-ted in the purchas** of an annuity, ns poititod out in the note to 
the preceiling hcction, tlie legacy is perpetual. 

Tlie right given to tlie b'gatee to claim either the annuity or the 
money <lire'‘ted to he Iui<l out on the pmehase of it, is basetl upon 
tlie principle that e<juitv will not eomp»d ti> be done what the legatee 
may undo the next aiouienl — 1 Jariij., 

162 . Where an annuity is l)e(|ueatli(»(l, hut the 

assets of the te.>lat()r are not suf- 

of un- 
given by the will, the annuity 
shall abate in the same |>ro|K)rtion as the other 
pecuniary legacies given by the will. 

^I'liis rule is in aeeordance with the biw in Kiiglaml as laid down in 
linme v. Kdwurd^. 3 Atk., fy.t ; J.cwin v. Lewin^ *2 \’e.s. S< n., 417, nud 
other cases. In Miller v. JluddUhlone^ 3 Mac. and (j , 5*23, Loan (Jot- 
TEMHAM thus expluiiis tiic t’lde : — ** 'riie rcjismi is, that the lestaKu*, in 
the absence of clear and coindusive jinnd' to the ctmlrary, must be 
di*emeti to have consiilered tiiat his estate would be sufficient, and con- 
sequently not to liave thou'j:lit it necessaiy to proviile against a defi- 
ciency by givinyr u priority, in case of a deficiency, to uoiue of the 
object# of his bounty,” 

Tl»e onujt is nn the j>arty seeking priority to make out that such 
priority was intcnde<l by the tesluUir, and tlie proof of this must be clear 
and conclusive — Miller v. liiuldleMUme, 3 Alac. and G., 523. 'I'lie 
principle will equally apply whether the annuity is to commence 
immediately on the death of the testator, or at a future period — Aiekis- 
SOM V. Cockillf 9 Jur., N. S., 975. 

'j’he annuity ought, in eases under this section, to be valued, and the 
annuitant will be entitled at once to tbe amount of the valuation^ 
subject to an abutemeni in pr<qtorUuti to the abatement of the 
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i»i>iry — Wronght&n y/Colquhoun^ 1 DeG. and Sm., 36 and 857 ; 

Williaoii on Executors, 1373, note ( / ). 

TheTalueof annuities is to be nscertaincd thus ; If all tlie annuitants be 
living at the period of division, the value must be ascertained at the death 
of the testator. If they he all dead, the value must be taken to be the 
res|)ective iiuiounts oi nrrefirs ; but if some be dead and fUliers livinjj, 
the value, as to the tonner, will be tnkcn at the uinount of their arrears, 
and as to the latter, at the niiiount of fheir arresirs athled to the calcu- 
lated value of the future payments— 7 v. Bxelhy, 27 Ileav., 353. In 
the case of a reversionary annuity which has come intt) ]>ossession, the 
value must be taken to be tin* present value of the auniiity added to 
the amount of arrears due since it came int<j posseusion — PoUs v. Smithy 
L. U., 8 Eq., 683. 

Annuities must abate also among tbemselves ; see Junes v. Michelly 
2 rhill. Ch. U., 346. 

'I’be section makes no distiuefion between annul tie.s payable on the 
deatli of the testator and annnitres to he paid at soine i'liinic time, 'i'he 
latter kiml of le^aeies were lield in England to abate wilb general 
legacies — Junes v. Mitchell^ 3 Vcs., 212. 


163. Where tlierc is a e:ift of an annnitv and a 

residiinry gift, the whole of the 

annuity is to he satisfied before 

« 

any part of the residue is ])aid to 
the residuary h^uatee, and, if 
nt*(*e.ssarv, the eapital of tlie tes- 
tator’s estate shall be aj)plied for that purpose. 


\Vl»erc there is n gift 
of an annnily and a re- 
sidual y gift, tlie wliole 
of the annuity to be 
first satihded. 


The general rule is, that if there be a elenr gift of a life-interest and 
«*f a i’evci>ion, and the estate j>roves insuffieient, eaeli party, the tenant- 
for-life and the reversioner, must bear the los.s in proportion to his 
interest; but that if there is a gift of an annuity and a residuary gift, 
the annuity takes pieeedenee and the whole loss fulls on Die resi- 
diiarv legatee. — Per 'J'cKNKa, L. d., in Croly v. IIVW, 3 DeG. M. and 
G., Pi)5 The reason is, that a resiiluary legatee is entithu) to nothing 
until the ceneral legacies given by the will are fully sati.sfied {i^roly y. 
Weldy 3 DeG. M. and (i., 333) ; and anmiittes. as pointect out in the 
notes to the preee<ling section, in ease of a deficiency of n.s.sets, rank 
with geneinl legacies — A/i/frr v. Jiutidiestone, 3 Mae. and G . 523. 
See Williams on Executors, 1366 et sea; In re Lyue's Trusts^ 
L. U., 8 Ell , 482 ; In re lootuts JSitate, L. 11., 2 Cb. D., 628 ; Baker 
farmer y u, R., 3 Cb., 537 
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PART XXVI* 

OF LEGACIES TO CKEDITORS AND PORTIONEttS. 


164. Where a debtor bequeaths a legacy to his 

(’re,r,tor,.r.»m ,/«<•.> <*r<*ditor, and it does not' appear 
entilka to legacy as froill tllO will tliat tllC l(‘gHry is 
well as debt. mcjint Jis Ji sulisfiict ioii of the 

debt, the creditor sliall be cfititled to the legacy as 
well as to the amount of the debt. 

Tills is opptHftl to tlie rule of Eu^HhIi law ; see Williams on Execu- 
tors ti 

In tlo'ir ropoit llu' Cionmissioiipr"* sav : “ Hero, a.s elsewhere, we 

departetl from tlie Eiioli"!! law wheie its pn»viKious appenrt^d to us to 
objtMuiotiahle in tlieiiisel voh, or especially iiuippiiciible to Iruliu. 
Above all thio^js, we have ainictl at i^iviuo etfi'ct to tlie phiiu iiieuttiti); 
of the words of the testator, with'oif endeavoiii to do or Nay for into 

that which he lias not don** op said for himself. We have accordiii}') v 
<lisoarded the rules hv which the Eo^lisli C'ourtA arc* eoiiipclled to 
presuuK’s iu the ahsciice of aov iutimatiou to tlie coiitrarv. that, where 
a debtor he<|ii(‘afhs to liis ci editor a lejracy eipial to or exeeediii" the 
amount of his debt, the leoa<*y is meant by the testator to he a satis- 
faction of the debt ; that where a paieiit, who is under a h*;rul ohliijjatloii 
to proviile a portion for liis child, fails to do so, and nfterward.s 
lietjneailis a Icgicv to the child, the le;:acy is meant to be a Katisfiioliou 
lor fnlfdmeiU of the obligation (k. Ifi.O), Wc havi* in likt* inHrun*r 
discanled tin* rnle of Kniili-h law, that where a falhor bcinieulhs a 
leauey to a child and uflerwaids iidvaiiees a portion for that idiild, 
he iheri'bv aileeins the legacy ( s. l(>t>). W(' liave endeavoured so to 

frame the law in this reN|M.‘ci as to prev*‘nt ih** occusion from ever 
arisiii}! which in Knulund ri'ijuircn a ni<‘e halancinp of jiid^nient, n 
li»r»;e dis<*retion, the prostM-ntion o( a didieiilt einpilrv, and l(ie adiitisNion 
<tf parol evliience of the iutentiunB of the testator." — (iuzrtU of /itdta, 
July Ist, p. 54. 

The rule estahlished in the Eiiclish f'onrts of Ikpiit) is, Oiat where a 
debtor bequeaths to Ids creditor a h*|jf;n'y e<|u:il to or exceeding' the 
nmount of hi.s debt, it shall be proMiiiie<l. in tin* ahseme of any 
intimation of a e-oitrarv int<*ntion. that the legacy was meant by thej 
testator as a snti-faction of the debt — \f illiunisoii Executors, l.*i02. Hrit, 
where the legacy is of les.s amount than the debt, it shall not he deemed 
a part payment in satiNfaciion — tfml, note (w»). 'J’he rule, however^ 
tliou^h it lia-s lonjx prevailed, has in**t with the censuro of several 
eminent Jml^es, aini the Courts in Eii;;hind have* inclined to lay hohl 
of anv minute circum.stunces wliereupon to ground an exception trO it— 
*1302-3. 


165. Where a parent, who is under obligation by 

Chil.i primA foci, cn- ^ portion for 

titled to legacy as well a cbilu, fiiils to uo SO, and aftcr- 
as portion. wards bequcatlis a legacy to the 

• Thii Part applies to lli« will* of Htmlu*, etc., in the I/ower Pro- 
vinces of Bengal and in the town* of fidodrus and Bombay — Act XX.I 
of 1870, t. 2. 
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cliild and does not intimate bv liis will that the 
legacy is meant as a satisfaction of tlie portion, the 
child shall be entitled to receive the legacy as well 
as the portion. 

Illustration. 

A, by articles entered into in contemplation of bis mar- 
riage with covenanted that he would pay to each of 
the daugliters of the intended marriage a portion of 20,000 
rupees on her marriage. This c(»venant having been 
broken, A bequeatlis 20,000 rupees to each of tlie married 
daughters of himself and /?. The legatees are entitled to 
the benefit of his bequest in addition to their portions. 

q’luH i« ft <loparhir<* fr(»cn tlie Kn«rli«h law. Se** extract from the 
report of tlie Lnw (/omiiii'<'»i<*rierH in tiie notes to preceilin^ section. 

Aft to Englifth Ihw, nee Williams on Executors, I.'IOG, and Theobald, 
431. 


166. No be<|uest sliall be wholly or partially 
No I.y iKlecined hy u suhsequent provi- 

cqiieiit provision sioii iiiado l)v Settlement 01* otlicr- 
r legatee. wisc for the legatee. 


Illustrations. 

(a.) A bequeaths 20,000 nipee.s to his son jf?. He 
afterwards gives to P the Hum of 20,000 rii[>ee8. Tiie 
legacy is not tiiereby adeemed. 

(6.) A bequeatlis 40,000 rupees to R, his orphan niece, 
whom he bail brought up from her infancy. Afterwards, 
on the occasion of B"s marriage, A settles up<ni her the sum 
of 30,0f)0 rujiees. The legacy i.s not thereby ditninishetl. 

q'hift ftlfto is ft departure fr«»m the Eiujlisli law. See extract from 
tbo report of the Law C\»iuiuif8itiuer8 in tlie mites to s. IG4. 

As tu the English law, see Williams on Executois, 132G et seq. 


PART XXVIL* 

OF ELECTION. 

167. Whore a man, hy his will, professes to dis- 

Circumstanret in pt>se of something wliicli he has 
which election ukes no right to dispose of, the jierson 

to whom the thing belongs shall 

^ This Purt applies to the will# of Hindus, etc., in the Lower Pro- 
vinces of Bengal and in the towns of Madras and Bomhay— Act XXI 
of 1870, s. a. 



Sec. 1S7.] 


ELECTION. 


197 


elect either to confirm such disposition or to dissent 
from it; and in the latter case, he shall give itp any 
benefit which ma>’ have been provided lor him hy 
the will. 


The <1octnne of election may be thm stated : That ho who acoefits » 
a benefit under a deed or will mu#t adopt the wh(»lo contents of the 
instrument, conforming: to nil its provisions and renonneint: every li^ht , 
inconsistent with it. If, tlu‘refor*\ a testator has artccted to dispose of, 
property which is not, his own, and has j^iven a benefit to the }>ers(in to ; 
whom that property belongs, the devisee or legatee acceptin;; the bene- 
fit 80 jjiven to him must make j:oo<I the testator's attempted disposition; 
but if, on the contrary, lui choose enforce his proprietary rights, 
against the testator’s <lisposition, c<piitv will 8e<piester the pr<iperty; 
pi ven to hiip tor the piirpo.'^e <»f ni’ikinj^ sati.stactnm out of it to the* 
person whom he lias disappointed by the nsst'rlion of those rijihts — ? 

1 Jarrn., 443; Williams on Kxcciitf»r.s, 1447. In either words, a persoiij 
cannot take uruler and ai^ainst the same iiistriiinent. See hitlan 
V. Pnrkrr, 1 Swan., 3oJl, and nott‘s at pp. .3S1 an<l 3<)4 of that report; 
Miller v. Thur^ood, 33 llcav., 49fi ; Box v. Ihirrelf^ L. It., 3 
244. 

The doctrine, It mav be olHerved, is not eonfi ned to wills, but em- 
braces settlements un<I other ilispo.Hition.s ^Crreen v. Greeiiy 2 Mer., bfi ; 
Jiacon v. Co.shtj^ 4 DeCl. and Sm., 2 

There is no disiinction for tlie piirf>o*es of clei’tion between personal 
estate and real estate, between specifii! and residuary le^ratees, or 
between lejjatees and tln‘ iie.vt-of-l;in of an iiite.state— />cr .1 *mhs, 

J., Cooper V. Coopet\ L 11., 0 (’ll., 19. The iloctriiie of election 
applie.s to intere.Nts immediate, remote, contingent (see n. 1G9, illus- 
trations [h) and (r) xnfro ), or of value or not of value {j*er Lori> 
IjfiuriliioRoi'GH, ITiVxo/i V. Tinmnheml, 2 Ves., ()!t3 ; see also \Vehh v. 
jK. of Shafleshury, 7 Ves., 4H0) ; hut it is only upplieuhle us between 
a jrift under a will and a claim dehors the will nnd a<lve»se to it, 
amt not a.s hei ween one clause in a will and anoihcr i lanse in the same 
will — }V(tlloston V. L. U , H , Ido Thiis, there is no elec'tion, 

where under the paine wdl a le<:at<‘e takes several leoaeii'-s, h» me of whitrh 
are onerous (Andrew v. Trinity Ifoll, 9 Ves., //23, /i33 ; Watren v. Itndall^ 

] J. and 11., IJ, unless, it seems, there apjiear a <*ontrary ijit<*ntioii on 
the face of the will: Tnlhot v. Enrl of /^o/wor, 3 M. and K., 254. 
Jn Coitperv. Cooper^ L. It., 6 Cli., 16; L. K., 7 II. L, 63, u lady 
Itavin^ a power of appointnumt over a tumi, di<l in lier titetime nfipoint 
tlie fund amoTi" her lliree sons erjually. Ily her will she devised the 
fund to her ehiest son, and, one of her sons havin;: died intestaU*, ^»^avc 
benefits out (»f her own property ti> t lie other siirvivin;: son and the 
children of the deceased son. It was liehl, that the youn;:er surviving 
son and the children of the deceased brother were put to their 
election. 

The proper course for nscertainin" the value of such an interest is 
to apportion all the debts uud all the adiniiiistrution exj>enses of the 
intestate over the whole of the assel.s of the inte.state ruteahlv, and In 
that way to fimi wlmt firoportion of the debts and expenses ifjc parti- 
cular pro|>ertf ought to bear — per Lord Caibss in Cooper v. Cooi>er^ 
L. K., 7 U. Ii., 68, oil appeal. 

It is immaterial whether the testator or donor doe* or does not know 
that he has no right to dispose of the pro{>erty in respect of which the 
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election tnlce* piftce— ITAiWer v. Wcbnter^ 2 Vea., 871; Welby y. 
Welhy^ 2 V. ana H., 199. 

If a fceatiitor liavin;^ a partial iriterast in a properly disposes of the 
wlirde to tlie owner of the part, tho legatee must elect — Miller v. 
Thurgoody 33 Heav., 496 ; see Wilkin eon v. Denty L. R., 6 <Jh., 339. 

The principle of the doctrine of election, it appears to be now settled 
in Rtiglniid, is cnmf>ensalion, n<»t forfeiture ; see 1 Jarm , 445>44d, and 
the cases there ciUnl. Under this section, however, the legatee, who is 
put to his election and elects against the will, forfeits rdl benefit under 
the will. Sec Ptckersgili v. Rodger ^ L. R., 5 Cli. D., 171. 

The intention of the testator to dispose of the property which is not 
bis own should be clear : the intenti<Hi must appear by denionstration 
plain by necessary ifnp!ic&ti<ni (Rnncliffe v. Parkyns,6 Dow, 149, per 
Loud iCr.Dois ; VVilliams on Kxecutors, 1447-8; 1 Jarm,, 452-3) ; a»Ml 
that intention must in all cas<^s appear by the will itself (per Lord 
Laivodalk, M. U., in Vlcmentson v. (Jondt/, 1 Keen, 309), parol 
evidence beinj* inadmi.s«ible for tlie purp(»se of showing it — Stratton v. 
lierty 1 Ves., 2H5. 

To rai.se ati iiiferonee of eloel ion, it is nt^t snfiielent that the person 
knew of the instrtnnent, giving it. lie must know also of l>is right to 
elect — Morion, v. Kdwards, 1 lili., N. S., 401. A release of a debt tine 
from a third person to a leg^atee will put the latter to his election — 
Synge v. Sytifrr, U, 15 K<|., 3t<!h <»n appeal L. R., 9 Chan., 128. 
A tlevise or heipiest, however, upon condition that the devisee or legatee 
parts with his own property, doon not put the legatee to eleetlon— 
Middleton v. Wiudross, L. K., 16 1m]., 212. No election arises wliere 
the property i«« cpie’^tiun is Ji(»t aeejuired until afti'r the death of the 
testator ( fir/ ixsr/ V. NinaAoe, L. R,, 7 Eip, 29! ; llmrelh v. JeuhmSy 
2 tf. and 11., 706) ; nor i.s iheie any electiim helween what a ntan takes 
under a will and what ho tnk<*s under u dt*rivati\e title— Curtin (Lady) 
V. Jhtlteney, 2 Ves., 544 ; 3 Ves., 384. 

It seems tluit parol evidt'iuu*. is not udinissihle for the purpose of 
raising a case of election 'I'lius, parol evith*ncc will not he received to 
show tliat the testat<»r hud supfrosed hiiustdf tlie absolute owner of, and 
intendei) to include the s ine* in the n*sitliiary hccpiest, C('rtain f)roperty 
in which he had only a litc-interest, for the ]»ur]uMe of raising a ease 
t>f election against a legatee under the will, who also took an interest 
ill such property nu<h*r tlie ‘«<*ttlemeiit — Plfmentsioi v. Gnndyy 1 Keen., 
3U9 ; see I «fann., 452, and Stratton v. Perl, 1 Ves., 285. 

In onier to raise a ease of election there must he a personal compe- 
teney on tln> part of the author of the atlempttMl disposition, n.s the 
d<K.*triiie is foniuknl on intention, — i.r , a dispt>sing intention, not an 
intention to put the owner to hw election, which supposes such inten- 
tion— I Jarm., 446. 

A per-son IS not lanind to elect until tlie eirenmstnnees and value of 
the properties between which he ha.s to elect are known to him — Villon 
y. Parker^ 1 Sw , 382 (w) ; Sewmanv. Xeirman, 1 Hro. <’. C., 186; 
Whuttltr V. U rhster, 2 Ves, 371 Vender v. Rose, 3 P. \V'., 123 («). 
An electiou umler a misconception of the extent of claims on tlie 
fund elected is not conclusive— A’lV/wev v. Coussmaker^ 12 A"es., 136. 
Ill ortler to asi'ertaiii ihe value of tlie funds, a legatee is entitled to 
Imve all necessary accounts taken — Bnitncke v. Hroadhursty 3 Pro. C. C., 
88; I V'es.. 171 ; Pn»ey t. Denbouverit, 3 P. Wins., 315. See uote to 
Dillon V. Parkery 1 Swan., 381. See also s. 173, infra. 

As to what constitutes an election, the questions are, whether the 
partiea acting w acquiescing were aware of their rights ; whether 
they iuieuded election ; whether they cau restore the tiulividtial 
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hy the cUim to the same situation as if the acta had never been 
performed. See s. 175, in/ra ; Witliams on Executors, 1455. 

Election may be implied from circmnstnuces— £)i7/on t. Parker, 
1 Swan., 359; Spread v. Morgan, 11 H. of L., 588. A« to wlmt acts 
of acceptance or acquiescence constitute an implied election ; sco 
Humhold v. Humhold, 3 Ves., 65 ; Simpson v, Vickers, 14 Yes., 341. 

IVbere there are several next-of-kin, each of them may have n sepa- 
rate right of election ; hut neither the election of the majority, nor tliat 
of the heir aixl a<lmini8trator, will bind the others — Pijtche v. Fytcke, 
Ij U., 7 Eq,, 494. \Vltere, however, the presumption tjf election is 
ruised, it is binding upon tlmsc who claim uiider the person electing — 
Dewar v. Maitland, L. 11., 2 Eq., 834. 

In Grissel v Sictnhoc, L. U., 7 Eq., 291, the te.'^tntor, who was enti- 
tletl, under a settlement subject to a life-interest, to a moi<‘ty of a fund, 
by will, alter reciting (erroneously) that he was under the H<*tllcmeiit 
“ subject to the trusts tlierein contained ” ontitleti to the whole, ]>»ir- 
portetl to bcqu<'ath the wliole. and gave one im‘i(‘tv to the hu.wband of 
tljc I:idy who was really entitle<l under tlie settlement to a moiety of 
the fund, — it was ludd, that the huslmnd, w}n> Inni heeome his wife’s 
a<iministrator, was not bound to elect between tlie legacy and bis wife’s 
moiety. 


168. The intcre.st so rolinquislied shall devolve | 

Devolution of iotor- htul nt)t, 1)0011 tiisposod of; 


cst ielinqui.shed by tbe !)>’ tllO will ill favour of the lo^U- 
*^^“^**’* tee, sulyect, n(»v(*^lliel(^ss, to tlie 

charge of inakinn^ j^ood to the disappointed lee;atee^ 
the ainoiuit or value of the gift attempted to lie given 
to him by the will. 


Where the legatee elects against the will, lie forfeits all interest under 
it; see note to last 8ecti<m, 


169. Tilis rule will apply whether tlie testator 

Tes.ntor-s b.liof n, holiove thut 

to his ownership imma- wllieh lie profcSSes tO disjlOSe of 

^*‘*"^* bv ills will to be bis own. 

Whistler V, Webster, 2 Ves., 371 ; Welby v. Welhy,*I V. and B., 199. 


Ill lint rations. 

(a.) The farm of Su]tanj)ur was the property of C. A 
bequeathed it to B, givings a legacy of 1,000 rupees to C, 
C has elected to retain his farm of Sultaupur, whicli is 
wortli 800 rupees. C forfeits his legacy of 1,()(X) rupees, of 
which 800 rupees goes to By and the remaining 200 rupees 
falls into the residuary bequest, or devolves acconling to 
the rules of intestate successiou, as the case may be. 

(6.) A bequeaths an estate to B in case B's elder brother 
(who is married aud has cliildreij) shall leave uo issue 
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171. A person taking no benefit directly under 

A perion deminff . ‘**6 Will, but deriving a benefit 
b«tteit indir^ctiy nafL Under it iiidirectly, is not put to 
put to his eiccUon- jjjg election. 

Illustration. 

The lands of Siiltanpur are settled upon (7 for life, and 
after Ills deatli u[)on D. Iiia only child. A bequeaths the 
lauds of Sultanpur to iJ, and 1,000 rupees to C. C dies 
intestate, shortly after tlie testator and without having 
made any election. D takes out administration to C, aiul 
as administrator elects on heliulf of C'^s estate to take under 
the will. In that cajiacity he receives the legacy of 1,000 
rupees, and accounts to B for tlio rents of the laiuls of 
Snitanpur whicli accrued after the death of (lie testator 
and before the death of C. In Ids individual cliaracter 
he retuius tiie lands of Sultaiqmr iu opposition to the will. 

See GrUfel v. Swinhoe^ li. 11 , 7 Kq., 2f)l ; and Cooper ▼. Cooper , 
L. It., 6 Cli. Div., 21, and L. It. 7 11. L., 53. 

'file doctrine of election doe^ not prcclade a party claiming by the 
will from enjoying u derivatiro interrat to whicli lie is entitled ut law 
umler a legal estate taken in <»ppoHiii<m to the will. 'I’Ihir, in England, 
n nmn may be tenant by (Miurtesr of an eHlJite-tiiil liehl by liis wife in 
ofipctaition to a will under which lie acoepla a legacy--- Williaui* oti 
Executors, 144S-9. 

172. A person wlio in lus iudividunl capacity 

A p(!rMon taking under takes u benefit Under the will, 
n will in his individual may in another character elect 

ther character, elect to take in OppOSltlOtt tO tllO 

take ill opposition to it. will. 

Illustration. 

The estate of Sultanpur is settled upon A for life, and 
after his death upon B. A leaves the estate of Sultanpur 
to B, and 2,000 rupees to B and 1,000 rupees to V, who is 
only child. B dies intestate, shortly after the testator, 
witiiout having made an election. C takes out administra- 
tion to /?, and as administrator elects to keep tlie estate 
of Sultanpur in oppositiou to the will, and to relinquisli 
the legacy of 2,000 rupees. C may do this, aud yet claim 
his legacy of 1,000 rupees under the will. 

Exception to the six last rules . — Where a parti- 1 
cular gift is expre.ssed in the will to be in lieu of! 
something btdonging to the legatee, which is also \ 
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(iu terms disposed of by the will, if the legatee 
claims that thing, he must relinquish the particular 
gift, but be is not bound to relinquish any other 
beuefit given to him by the will. 

Illustration, 

UiMler A'e marria^e-pettlement liig wife is entitled, if 
slie survives him, to tlie eiijojmeut of tlie estate of Sultan* 
{)Ur during her life. 

A bj his will bequeaths to his wife an annuity of 2001. 
during her life, in lieu of her interests in the estate of SuU 
tanpur, which estate he bequeaths to his son. He also 
gives his wife a legacy of l,000i. The widow elects to 
take what she is entitled to under the settlement. She is 
bound to relinquish the annuity, but not the legacy of 
l,000i. 

173 . Acceptance of a benefit given by the will 

^Vhen ncct'ptaiice of 

ft biMiifit pveni.y iiwiii legatee to take under the will, if 
couHtuuifH HU election j,^ knowledge of his right to 

elect, and of those circuinstant'es 
whicli would influence the jiulgnient of a reasonable 
man in making an election, or if he waives inquiry 
into the circumstances. 


Illustrations. 

(a.) A is owner of an estate called Snltanpur Khurd, and 
has a life-interest in another estate called Sultanpur Buzurg, 
to which, upon his death, his son B will be absolutely en- 
titled, The will of A gives the estate of iSultanpur Khurd 
to /?, and tlie estate of Sultanpur Biizurg to C. B, in 
iirnorance of his own right tt> the estate of Sultanpur 
Buzurg, allows C to take possession of it, and enters into 
jxmsesslon of the estate of Sultanpur Khurd. B has not 
ctmfinned the bequest of Sultanpur Buzurg to C. 

(Ik) B, the eldest son of .A, is the possessor of an estate 
called Sultanpur. A bequeaths Sultanpur to C, and to B 
the residue of propeity. B, having been infoimed by 
A*s executors that the residue will amount to 5,000 rupees, 
allows C to take possession of Sultanpur. He afterwards 
discovers that the residue does not amount to more than 
500 rupees. B has not confirmed the bequest of the estate 
ol Sultanpur to C. 

iqiif section ti in acconUnce iritli the oa.^e of Worthington ▼. 
ft, 20 Beiv., 67, that, where there is full kDowledj«e, dection 
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mny be prefttfined from ncqnieicenee. See ArdeMo\fe ▼. Bennet^ 2 Dick., 
463 ; Dewar ▼. Maitland^ L. K., 2 Eq., 834. 

Election is a question of inteniitiii, and, as already pointed out, 
pp. 198, 199, SM/>ra, it may be inferred from acts— v. Morgan^ 
1 HH., N. S„ 401. In Enj^land, in the rase of Sopwith y. Mfmghun^ 
30 Beav., 286, where the lejjatee hud been in receipt of a provision 
under the will fur sixteen years, beitij; ignorant of his right to elect, 
it was held, that he was not estopped. Under the next section of 
this Act, however, knowledge or waiver of enquiry will be presumed 
after two years. 

Where the person wlio has to elect between two estates is in posses- 
sion of both, no presumption of election can be drawn from the fact tlial 
he continues in posses'^ion — Padhnry v. Ciark^ 2 Mac. anil (i., 298 ; 
Spread v. Morgan^ 1 1 II L. C., 588. 

Unle<t8 “ the circuinstaneea which would influence the judgment of a 
reasonable man in making an election ** arc known to the pei'son making 
the election, it will not be binding — Dillon v. Parker, 1 Swanst., 882 (n). 
A ]>arty bound to elect is entitled to know the circumstances and 
value of the properties and the extent of claims of any upon it— « 
(Wake V. Wake, I Ves., 335 ; DtUonv, Parker, 1 Swunst , 382 ii.) ; 
and in England, niiglit sustain a bill to have all necessary accounts 
taken — Williams on Executors, 1455. 

174. Such knowledtre or w.niror of en(|nirv 

Presumption ari,- sliiill, ill the ubseiiee of evidence 
iiifr from enjoyment to tlie coiitnirv, he presumed It 
by legatee tor two legatee liiis ciijoved for two 

years the benefits provided for 
liim by the will without doing any act to express 
dissent. 

The presumption under this section may of course he rebutU»d. 
When it urisC'*, it would seem to bt‘ bliuliug uf>ou tliosc claiming under 
the [terson electing — Dewar v. Matlland, L. K., 2 ICq 834. 

In cases where the person bound to elect has ilied son » after the 
dentil of the testator, the (hiiirt, in the absence of eviilence, in decid- 
ing whether th«*re has or ha*^ not been an election, will be inllucnced 
liy the consideration whether it was for the benefit of the person 
entitled to elect or disclaim ; see Harrit v. Watkinn, 2 K. and ♦!., 473. 

It is to be observed that the period of two years limited by this 
section is a period of actual enjoyiucot of the benefits provided by 
the will. 


175. Such knowledge or waiver of enquiry may 

Confirmation of be- inferred from any act of the 
quest by net of lega- legatee wliicli renders it iinpos- 

sible to place the persons inter- 
ested in the subject-matter of the bequest in the 
same condition as if such act had not been done* 

Ulustrution, 

A bequeaths to B an estate to which C is entitled^ and 
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gift in case the donor shall die of that illness. Sack 

Such gift re.um.blc. ». ^ jhe 

giver. It does not take effect 
if lie recovers from the illness during wliich it was 

made ; nor if lie survives the 
person to whom it was made* 

Illustration 9, 


When it &il8. 


(a.) A beinp^ ill, mid in expectation of death, deliverii 
to By to be retained by him in case of A^i deuth~ 

A watch : 

A bond j^ranted by C to ^4 ; 

A bunk note : 

A proTTiissory note of the Government of India 
eudor«ed in blank : 

A bill of exoluinjjre endorsed in blank: 

Certain inortgajre-deeds : 

A dies ot the illness during which he delivered these 
articles : 

7? is entitled to — 

The watch : 

Tlie debt secured by (Ts bond ; 

Be Patteraon^ 10 Jiir., N. S., 578. 

Tlie bunk note : 

Miller V. Miller, 3 P. W., 356. 

The proini'*8(>ry note of the Government of India ; 

The bill of exchange : 

Qncere . — AN'lietlier a bill of exclianjre payable t<» order or not eii(l(inie<) 
may be tlie sulject of a valbl douaiio moriitt r«Mjra. See Ist clauie 
of the section; see also Veal v. Veal, *27 Jieuv., 303. 


The money secured by the mortgage-deeds. 

Duffield V. 1 Bli., N. S., 497. 

(b.) A bring ill, and in expectation of death, delivers 
to B the key of a trunk, or the key of a wurelionse in 
which goods of bulk belonging to A are dejiosited, with 
the intention of giving him the control over the contents 
of the trunk, or over the deposited goods, and desires him 
to keep them in case of A^s death. A dies of tlie illness 
during which he delivered these articles. B is entitled 
to tlie trunk and its contents, or to A’jt goods of bulk in 
tlie warehouse. 

0 fciee Jones v. Selbt/^ Pc. Ch., 300; SmilA v. Smith, 2 8tr , 953. 

(r.) A being ill, and in expectation of death, puts aside 
certain articles in separate parcels, and marks upon iiie 
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CIC«^IUII9 *W— lov ^UU 0 U iu«3ituH¥ei» nmi if. 191«»199 (botli 
and Parts XXX and XXXI^ were made applicable to the wills of 
litndus, See.* in the Lower Provineea of B^gal and in the towns of 
Madras and Bombay, by s. 2 of the Hindu Wills Act, XXI of 
1870 ; but so much of that section as makes Uiese sections and Paris, 
with the exception of s. 187, so applicable, haa been repealed by s. 184 
of the Probate and Administration Act. 

The definitions of * executor ' and * administrator * are to be found 
in 8. 3, supra^ p. 5. After the grant of probate or administration, the 
office and power of an executor and of an administrator are, fi»r the 
most part, the sauie — Touch., 474. Bee lilackborough v. Davis, 1 P. 
W’ms., 43. 

Before 20 and 21 Viet., c. 77, s. 3, the power of granting administra* 
tioii in England to the per.<»onal estate of a dcceaseil person was, 
by the Ecclesiastical Courts, vested in the Ordinary, the Judge of the 
Ecclesiastical (Jourt, to whose jurisdiction the administration upon in- 
testacy and the probate of wills belonged — 31 Ed. Ill, c. 11; see 2 
Stephens’s Black. Com., 182, 8th Etln. By 20 and 21 Viet., c. 77, the 
jurisdiction of the Ordinary was transferred to the Probate C»)urt. 

It has been held that, under the Succession Act, the executor of on 
executor i.s not derivative executor of the original testator, even 
though such testator died before 1866, — that is, that property vested in 
n testator as executor tif another does not vest in his executor — 
DeSouza v. Secretary of State^ 12 B. L. R., 423. It is only the actual 
property of the deceased that vests in an executor or administrator — 
Ibid, See Hehary Lull Saudyal v. Jtiggomohun Gossain^ 1. L. R., 
4 Calc., 5 ; (S. C.) 2 C. L. U., 422. 

In England, the executor of an executor who has proved the will 
represents the first testator, and cannot prove his own testator's will and 
refuse to administer the estate of the first testator {Brooke v. 
Haymes, L. R., 6 Eq , 25; see Barr v. Carter, 2 Cox, 429; Twy foni 
V. Trails 7 Sim., 92) ; hut the executor of an executor does not represent 
the original testator, unless the first executor has proved tlie will — 
Wankford v. Wankford, 1 Salk., 299. The udministrator of an exe- 
cutor does not represent the testator. If an executor dies intestate 
without having administereil the e.stute of his testator, an tulminislrutor 
de honix non of the testator must he appointed — Williums on Exe- 
cutors, 258 ; see Savage v. Blythe, 2 Ilugg. App., 150. 

Letters of administration granted by the late Supreme Court to Hin- 
dus conveyed ihi more estate than what by the ICcclesiastical law of 
England vested in tlie Ordinary or the administrator, — that is to say, 
personal estate only. The Succession Act and the Hindu Wills Act 
expressly exchitle Hindus from the ofieratirin of the provisions in tlie 
first of the.se Acts relating to odiuinistration, save those respecting 
ndministrution with a will annexe<l. The (/'ertificate Act, XXVfl of 
1860, went even further to limit the effect of a certificate in the 
nature of administration granteil by the Mofiissil Courts to Hindus 
under the provismns of that het—’Kadurnhinee Donnee v. Koylcuth 
Kaminee Dossee, 1. L. K.. 2 Calc., 431, per KKitnEDT, J. (p. 443), 
see Awkinfee v. Mee Nay^ 8 W. R., 1 ; Serintkia Pillai v. Mootoo^ 
saicmy, ibid^ 2. In the first of these cases a Hindu wid<*w, who had 
ohtuine<i letters of administration from the High Court to the estate 
of her husband, who had left a minor son, was held not to be entitled 
ill such character to maintain a suit in resj»ect of inimoveahle property 
left by the deceased. 

As to wills of Hindus not governed by the Hindu Wills Act* 
Phbak, J.y said : Probate does nut confer upon the executor of a 
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llttidii iirltl nny fenoitA! rigkt« <if propertt in tity wnjr to 

mi Kiijp^lith etUte or ititeroit. The will privet jutt tucli power* of denl^ 
ing with the tirepertjr cnmpreheiKlad in it a* it* word* express, and no 
more v. Shibnaih Ckafterjee, 2 B. L. It*, O. C, I. See 
Sre^utty l)os 0 €e r. Tarachnru Coondoo f'howdkrtf, Bourke, Pt VII, 48 ; 
Kkerodemoney Do9$ee v, Dnrgamoney Dogsee^ I. L». It., 4 Calc., 455 ; 
(S. C.) 5 C. h- It., 315 ; Mituiklnl Atmnram v. Mancherahi Dinaha^ I li. 
H., 1 269; and Lallubkui Bapuhhai r. Manukverbai^ I. L. It., 2 

Ikna., 3B8. 

See s. 437 of the Code of Civil Procedure, Act X of 1877, as to 
llie representation of benehciaries in suits concerning property vested 
in executors or uduiiiiistrators. 


180. When a will has been proved and deposited 
....... ... in a Court of competent juris- 

Administration witU v. • • i i i i* • 

copy aniiexetl of au- cllCtlOll, Situated beVOIKi tlie lllUltS 

iiiciiticHied copy of will of the province, whether in the 

* itntisli dominions or in a loreign 

country, and a properly authenticated copy of the 
will is produced, letters of administration may he 
granted with a copy of such copy annexed. 

This sfction is incorporated in the Probate and Administration Act, 

V of 1881, of which Act it furins s. 5. 

Probate to be grant- 181. I^i ohatc can he ran ted 
cd to exeiMitor appoint- oiilv to un executoi* appointed 

od by will. J^y 

section i.s incorporated in the Probate and Administration Act, 

V of 1881, being s, 6 o< that 

As n general rule, any person inav be appointed executor. An 
infant however young, may l»e appointed executor; but probate will not 
be gnuiteil to liim during his ininorily.—H. 183, infra. In England, 
where an infant is appointe<l sole executor, udininistratioii is granteii 
nmler 38 (leo. Ill, o. 87, s, G, t<» his guanban, or such person as the 
iVobate (Nuirt may think proper. Sueh person is calliHi admini.s- 
trator mi/#<>re aetnte — Williams’s Personal Prop»Tty, i)42. tSo 

II married woman may be app<»iiited exccntii.x (ThrnxtouC v. Coppin, 
2 W. B., 801 ; Williams on Executors, 23G) ; but as to her acceptance 
of the ofli«‘e, sec s. 183, injra, 

A etirporation also may be appointed executor; see In the Gooda 
of Wiiiiam //oyftr#, 3 Curt., 75; Williams on Executors, 233. But 
where a c<»rporiition airgregate ha.** been appointed execuitor of a 
will, the Cmirt in England will grant letters of udininistration with the 
will annexed to a syndic duly appointed hy the corporation to take the 
grant ; but i»o grant will be made beh>re ihe syndic is before the 
Qixtda of Diivkt, 1 Sw. a!Kl Tr., 516. 

Where * testator in India nominated bis brother and Messrs. Cocke- 
rell & Co , Ibisl India Agents, i^ondon, and (»nc A. B. to Ir his exe- 
cutors, and l>eforc his di*utli, the firm of Coekerell A Co., which consisted 
of four ittewbert, hod been dissolved,— Eia Jxxkss Fust heleh that the 
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appointment wn$ not of tbe firm collectively, but of tlie pemons oompot- 
inp; it individually, and that each of the members was eiiiitled to be 
joined with the other executors— Williams on Executors, 233, citing 
/« Ms Goods of Fernie^ 6 Notes of Cases, 657. 

Aliens may be executors — Ibid, A bankrupt also may be ^ecutor ; 
but the Court will in some cases appoint a receiver (^Langley v. Huwk^ 
6 Madd., 46), unless the person appointed liave been known by the 
testator to liave been u bankrupt — Oladdon v. Sioneman^ I Madd., 
143 (note.) 

Lunatics and idiots are of course incapable of acting as executors or 
administrators, aud if a person becomes non compoff^ the ('ourt may 
commit administration to anotlier — Fvans v. Tyler^ 2 Robert, 128 ; 
HilU V. MiUsy 1 Sulk., 3G ; W illittius on Executors, 24‘i. In Knglitiid, 
if a sole executor or udmiiiistrutor becomes a lunatic, tlie (?oui't 
will generally make a limited grant to his cominitteo for his use 
and benefit during his lunacy — In the Goods of /^htllips, *i Ad., 336 
note (h). In the <‘a.se of an executor, administration with the will 
unnexe<l may, witli tlie consent of his cmnmittee, be granted to the 
residuary legatee <lunug llie lunacy — In the Goods of ;\/tlues^ 3 Ad, 
55. Sucli contingencies have been provided for by s. 217, infrOy in 
accordanee with the English easc.s. 

Whe re more than one paper is entitleil tf> probate as containing the 
last will of the decea.ied (see Lcmoge v Goodlmu, E, 11 , 1 I*, and 1)., 
57 : In (he Goods of PvtcheUy L. K., 3 P. and I)., 153), it is the practii e 
to make the giant of jiroliafe t<» all the executors named in the Kever;il 
papers (/a the Goods of d/orguw, 1^. U., 1 I*, and 1)., 323), urdess the 
later juiper.s repeal tlie appointiuenl of execiitots made under the 
earlier papers — s. 185, infra. 8ce In the Goods of Donoldsony L. R, 
3 P. and I)., 45. 

In the cn.'«e of a Pritish-born subjeid d^ing nnd leaving assets in 
Mouimeiu, but n<» a.sset.'* in ('alcuttu, and a will ilated 5ili Augu.st, 1805, 
befiire the *Succepsioti Act came into force, tlie High (Nturl in Pengal 
refused to grant probate or letters of' ji<limnist ral i(»ii wilh (he will 
annexed to Ins executrix — Sannder.s v. Nga S/omy Geen, 8 \V. R,, 3. 

In England, wliere a teslat(»r. by bi.s will, diiiM^teil the legatecM to 
appoint tw«» persons to exeeute his teslumeiitary biMpiesIs, the (a>urt 
g I anted probate t<* tlie noniinees of tin* legate<*s — In the ( t(Knis of ( 'ringnUy 
J Ila*"^ . 548. So also wlieie a testator authoi izeil a person tonomitiulo 
some one to see her will exocuteil, and tliar peison noiniinited hiniHelf, 
the Court granteii him probate — In the Goods of Hjder, 2 Sw. afnl 'J’r., 
128. \Vheth(‘r probate would be grantiol undi'r this Act to an exeeutor 
appointed in the manner suggested by tlie eases just cite<l, has not )et 
been decided. In the case o\' Jarhstm v. Panlet, 2 Rob., 344, however, 
it was objecteil, that ju-fibate could be ilecreed only to a person who was 
Bfipoiii let! nominee by the will ; but the 1‘ourt said the ease was not 
like one where a testator in Ids will reserved to hiinsclf a power to 
deal hereafter with hi.s will by writings not duly executed. See Wil- 
liniiis on Executors, 251 fa ) 

An order made by a Di.strict Judge on an ap|dieation for probate 
n^.t being a final onler, no refereiM’e for tlie opinion f»f the High 
(’ou;t upon such ap[>Iiention can be made umler s 617 of the (.Io<le <*f 
Civil Procedure TAct X of 1877) — In the matter of Monohur Muoker^ 
jety I. L. R., 5 Calc., 750 ; (S. C.) 0 C. L. U., 228. 

Appointment, express 182. TllG flp])ointinCllt niflV 1)6 

or implied. express OF Uv necenbiivy iinplicu- 

tiuii. 
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Ulnstrntions, 

{a.) A wills that C he his executori if B will not B is 
appointed executor by implication. 

Qodotph., Pt. n, c. 5, s. 3, cited in Williams on Executors, 246. 

(b.) A pfivee a lej^acy to J5 and several legacies to other 
persons, among the rest to his daughter-in-law, C, ami 
adds, hilt should the within named C be not living, I 
do constitute and aj)p<)int B iny whole and sole executrix.” 
C is ap{}oiiited executrix by implication. 

(c. ) A appoints several persons executors of his will 
and coilicils, and his nephew residuary legatee, and in 
another codicil are these words : — “ I appoint my nephew 
iny residuary legatee to discharge ail lawful demands against 
my will and codicils, signed of dillerent dates.” The nepliew 
is appointed an executor by implication. 

Grant V. Leslie^ 3 Pliilliin., 1 16. 

'riiis sortioii iiu8 becMi incorporatod in the J’rohute and Adininistru- 
tion Act, V of 1H81, ns s. 7 of tluit Act. 

An executor hy iinpliotitioii is usuiilly cnlitMl oxi'cutor according to 

the tenor. 

‘ Npccsmutv implication* means not nntiirnl nc(‘cs^it\, hut so strong a 
prohuhility ot intention that an intention coefraiv U) that which is 
iinfoited to tin* testator eunnot be Mupposeii - v. AdarUy 1 Ves. 

and It., /7er Loud Eldon. 

A testator by the first clause of bis will direided bis dehtvS and testa- 
mentary expen.se.s to be pai<l, and then gave all Ills p<‘i8onal estate to 
certain persons in trust to <M)nvert into nionev and reindvc it in such a 
muniier as llu'y 8lioul<l ileeni expedient, and to divide the proce<*d.s 
anion;jst liis ehihlren, with the exception of .some furniture, which he 
gave to one of his ilauirlitcrs. It wn.M held, tluit tlie trustees were exe- 
cutors necording to the tenor — In the Goods of Ihnjhs, L. R., I P. and J)., 
‘il. 'riiis case was followed by .Iackson and 'I’ottbnham, JJ , in the 
ease of Alonohur Mookerjee^ 1. L. R,, 5 Calc , 756 ; (S (v.) 6 Ij. R., 
where the son of the te>tat(»r, thongli not exiiresnly nppointeil an 
executor, was directed to receive and pay the testator’s debts and get 
in and dibtiiDutc his personal estate. 

To eonstiiute an executor accoriling to the tenor, it seems there 
must be woril.** importing a general power to receive and pay what is 
due to the ef^tate — In the Gmids of Jones, 2 Sw. and Tr., 155, per 
Ki« ('rbsswki.i.. 'i hiis, wlieie the whole personal pro|>erty was 
left to a trustee in trust for a specitic pin pc».«e, ami no executor was 
named in the will, it was heUl that tin* tru.stee was not entitled to 
probate as executor uc(M»rding to the tenor - ISo, a direction 
to a pci*si»n to pay debts ami funeral expenses, not out of the general 
estate, but *011 ot a puMK'ular fund, will not constitute him executor 
according tti the tenor {In the Goods of 7'oomy, 3 8w. and Tr., 
562; In the Goods of Darts, .3 <'urt., 748): not even where the 
teHtat<»r (lecbires (h.at the sum of money out of which the debts and 
funeral expei^scs are to be paivl was all tiic property be po.«ses»ed, for 
it might turn out that lie was entitled to other property unknown to 
him, or iu reversion, — Per Sib J . P. Wildb, Jn the Goods if Toomjf^ 3 Sw. 
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und Tr , S6S. The rule to be gathered from the oaaeii ia, that, unless the 
'Court be able to gather from the wortls of tlie 'will that a ]>er8i>n namt*d 
trustee therein is required to pay the debts of the decensed and gene- 
rally to administer his estate, it will not grant probate to him as exe-> 
cutor according to the tenor— /« (he Goods of pMnchard, L. H., 2 IV 
and D,, 369. See In the Goods of Lowry ^ L. R., 3 P. and 1)., 157. 

Where a testator by his will appointed his wife, //. guardian of his 
infant cluldi'eti ** ill order that of all his property slie slnndd carry 
on the management (until tiie younge.st son should attain tlie age of 
2‘2 years), and in the testator's name the miinagement of liis firm,*' — 
// was held to be executrix by implication ami entitled to pr(»)»ate — 
Hamnhai v. Ihnnanji Nasartnnji^ 7 Rom. II. C. U., A. C. J., 64, 
III In the Goods of Radhtka Slohun Selt^ 7 R. L. R., 563, probate ot 
the will of a Hindu was grunted to his willow and heiress, who was also 
universal legatee under the will, us executor by necessary implication, 
there being no executor mentioned in the will. See als<» the remarks 
ofPoNTirEX, J., in iMun Mohan Ghosal v. Pureshnath Uoy^ 2*2 W. R., 
175 ; and see s. 11)6, infra. 

In England, it was said by Lord Hardw ickk, that a universal legatee 
was entitled to probate {Androvin v. Poilhltinc, 3 Atkyris, 300) ; but 
it appears never to have been the practice Lo grunt prtduite to a uni- 
versal legatee — In the Goods of Oliphunt, 1 Sw, anil 'I'r., 525, wlicre 
the Court held, tltut a univeisai legatee was entitled to admiinslrution 
with the will annexed, but not to probate. 

Under words pointing at the oOi(;e of un executor or at the rights id’ 
c.xecutor, persims may be lield to be executors by implication, as when* 
tlie testator says, “ I commit all my goods to the udininislrntion of 
A /i.” ((jodol|)lj., Pt II, c. 5, 8. 3). or to the disfnmitjon of /I — 7Vm- 
bertoH V. Cony, (ho. Eliz., 164 ; Williamson Executors, 243, 

The appointment of an cx- cutor may be either absolute or (|iialiried. 
It may be limited in point <d time, us to when the executor sbuli begin 
to exercise lii> ollicc, — eg, ttpon the death or mui riuge of his son; or as 
to when be bhali cease to uet, as during lie* loinitnty ot bis son or widi»w- 
liood of bis wife; or it nniy l>e limited in point of)>luce, as wiiere llie 
testator bus property in iliilerenl coijntiies and jij»p'-nits diflr-rt-nt cxei-ii- 
tors in each countiy ; nr it may be limited as to the 8iil»jt‘ri-inimer— 
Lynch V. DelleWy 3 l^liiliiiii., 4*24. See In the Goods of W ahehom^ L.R. 
2lV and 1)., 395 ; Ro'^e v. Jiarilett. Cro. Cur., 2!>3, and WilliuuiH on 
Executors, pp. ‘253-4-5-6; see a. 219, in fra, etsnj Again, the appoint - 
inont inny be conditional, — eg., on condition tliiu tin* person named 
pbalt give security to pay the legacies iinil in gmieiul to pei form 
the will betorc be acts as executor— Willianns on Executors, 2.56. 
Ho also, if the testatoi by bis will declare A Ji shall have bis goods 
after Ids deatli.“ to pay Ids debts, and otherwise to ilisposc at bis plea- 
sure,** A H \n liis executor (JIrwfry v, iiemfry, 4 Mfiore’s IV C. C., 33); 
or if the testator direct certain persons to juiy debts, funeral cliiiiges, 
and the expenses of proving the will, these persons are executors accord- 
ing to the tenor {In the Goods of Fry, I Ilugg. hO ; see In the Goods 
of Adamson, L. R., 3 P. and I.)., 253); or if tin; testator, supposing iiis 
cbibi, bis brother, or bis kiiigman to be deail. say in Ids will — “ For- 
Hstnuch as my child, luy brother, Ac., 18 dead, 1 make A U executor ; " in 
this case, if the person whom the testator thought dead be alive, be 
shall be the executor — GiKlolph., Pt. If, c. 5, «. 3, cited in Williaina 
on Executors, 246. Where the testator named his wife executrix, 
and A B to assist her, A B was held to be executor by the tenor — 
Powell V. Sratford, cited 3 Piiillim., 118 ; Williams on Executors, 248. 
So, in In the Goods of Brown^ L. R., 2 P. Div., 110, the testator 
executed a will containing a clause to t^ eficct, — “ I appoint my sister. 



183 . Probate cannot be granted to any person 

Persons towhom pro~ who IS a lUlllOr 01 18 of UnsOUnd 
bate cannot be granted, mfnci, iior to a married woiuan 

without the previous consent of her husband. 

This section, omitting the last words nor to a married woman 
without the previous consent of her Jiiisband,” has been incorporated 
in the Probate and Adniinistriition Act, V of J88I, and forms a. 8 
of that Act. TIjc same words in s. 189, which is also incorporated 
in Act V of 1881 ns s. 13, are also omitted in that Act. The 
words have been omitted, because, as the Committee say in their 
lleport on the Probate and Administraticm Act, tlie imposition of such 
a condition would be inoonsistent witli the proprietary status accorded 
to married women among a large proportion of the persons for whom 
the Act is intended, aiid would confer u j)ower on the husband which 
wouhl, in nniny cases, be likely to be abused. 

There is no objectiori to an infant bning npp<»inted executor; but 
predmte will not bo granted during bis minority. Where, however, a 
minor is appointed ao/c executor, letters of administration with the 
will annexed may he graiit<‘d to Ins legal giiardiiin, or to such other 
person as the C<»urt sltail think fit, until he shall have eoinplcted the 
age of 18 years, at which period, and not hefure, probate of the will 
shall be granted to him — s. *215, infra. This is alst> in accordance with 
38 (jieo. Ill, c. 87, H. 6. 

If there are several executors, one of whom is of full age, no ndminis> 
tration during minority slnnild be granted, as the executor, who is 
of full age, may execute the will — Williams on Executors, 486. 

If there are two or more minors appointed exeentors, and there if 
no executor who has nttaineil inajoi ity, in that case the Court will 
grant administration limited until one of them has attained the age of 
majority — s. 217, 4ii/r«. 

In cases to which iliis section of the Succession Act applies, probate 
will not bo grunted to a married woman without the premoux comsent 
of her husband. In England also the consent of the husband was 
necessary — Thrustout v. Coppiu^ 2 W. 11., 801. 


184. When several executors 
are appointed, probate may lie 
granted to them all simulta- 
neously or at diflferent times. 

Illustration. 

A 18 an executor of will by express appointment, 
and C an executor of it by iniplicatiou. Probate may be 
granted to A and C at the same time, or to A first and 
then to Cf or to C first and theu to A. 

This tecUoo is incorporated in tbe Probate aud Adiniuistration Act, 
V of 1881, being s. 9 of that AcU 


Grniit c»f probate to 
feverul executor.s si- 
multaneously or at dif- 
ferent times. 
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Where severnl executors are appointed in conjunction, they »»re all 
considered in the light of an individuul person, and by consequence the 
acts of any one of them in respect of the administration of the efteots 
are deemed to be the acts of «ll~See Williams on Executors, 9J0 • and 
B. 271, infra. 

A testator may appoint several persons as executors in several 
degrees, as where he makes his wife sole executrix, but if she will not, 
or cannot be executrix, then he makes his son execnt(»r; and if his 
Bon will not or cannot be executor, then he makes his brother, and 
on— Williams on Executors, 249. Thus, in In the Goods of Lane , 

E. J., P. and M., 185, the te.stjitor appointed his son sole executor; 
but ill the event of bis g<nng ahrond, or being and reiimining abroad 
for upwards of two calendar months, he appointed li his (‘xeeiitor. 
The son, after the death of the testator, went abroad without taking 
probate, and there remained. 'I'lie Court granted probate to 71, but 
reserved power to the son to pn>ve the will. Sec In the Goods of 
WiVmo/, 2 Uob., 579, nud In the Goods of Lmif^ford^ L. K., 1 P. and 
L)., 458 ; In the Goods of Foster^ L. K., 2 P. aiul I)., 304. See s. 
et seq., as to uppoiutmeut of executors for a limited [lurpose. 


185 . If .a codicil be di.scovered after the p^r.ant 

Separate prol.ate of Pl-ol)Jlte .'I .se|»arate pr.)l)ate of 
codicil discovered after tluit CodiCll lUa V bC granted t(> 
grant of probate. * eXCCUtor, if it ill IIO WHV 

repeals the appointment of executors made by the 
lA . 1 .i:r will. If different executors are 

ferent executoisarcap- appointed by tllC CodiClI, the 
pointed by the codicil, ppolmte of the vvill must be re- 
voked, and a new probate granted of the will and 
the codicil together. 

O 


a’liis section, wbicli is al.so incorporated in the Probate and Adminis- 
tration Act, V of 1K81, wliiidi Act it is ». 10, is trai scribed almost 
verbatim from Coote’s l*robate IVactici*, p. 53. U'he cases there (died 
are Langdou v. liouke^ 1 Notes of Cu.ses, 254 ; and Bealsuiiy 6 Notes of 
Cases, 13. 

Where more than one paper is entitled to probate as coiitnining the 
last will of the det^eased, each person nnm«Ml executor in the several 
paf>er8 will be entitled to probate, unless his Hp])<>iiitment is in any way 
re{>e:iled by a paper executed 8ub.Mequ(Oitly to that in which he is 
named — See in the Goods of Morgan^ L. Jl., 1 P. and !>., 323; In 
the Goods of Donaldson, L. K., 3 P. and J>., 45; Lemage, v. Goodhan, 
L- R.. I P. and D., 57 ; and In the Goods of Vetche.ll, L. it., 3 P. ami 
D., 153. The Court is always reluctant to exclude from piobate execu- 
tors whose appointment is revoked only by inference — per Sir J. P. 
Wilde, In the Goods of Lowe, 3 .Sw. and Tr., 478. In that case, how- 
ever, the testator by hi^wili apfminted W. L. and W. B. execiiU^rs, 
and in a codicil named bis wife “sole executrix of this riiy will,” and 
the Court held, that the appointment of the widow was tantamount to 
a revocation of the appointment of the executors appointed by the 
irili. See also In the Goods of Baity, L.K., 1 P. and D., 628. 
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The re*nppointfn<*nt in Hi»nb«pqii<»nt will, wliich cnnfirme^i tlie former 
will, of (»iie of tin* executors loiined in tlie former will, hus been held 
not to uiiiount to revociitioii of the appointinent of the other exe- 
cutors nariieil in that will — In the Goode of LeesCy 31 L. J., P. and 
ll , 1C9. 


186. When probate lias been granted to several 
. , - executors, and one of them dies, 

Accrual of reprcsen- . ’ . c i 

tntiori to surviving the entire representutioii of tiie 
executor. t(*stator uccrucs to the surviving 

executor or executors. 


Flanders v. Clarke, 3 Atk., 509; Jacomb v. Harwood, 2 Ves. 
Ben., ‘2()5; Williams tm Executors, j>. 950. 

'riiis section has been incorporated in the Probate and Administrutiun 
Act, V’' of 1881, being s. 11 tjf that Act. 

Bet* fis. 27 1 and 272, infra. 


187. No riglit 

No light ns execii- 
(<n‘ or legiitet* chii he 
estahlislied, unless pro- 
bate or letleis of jol- 
iiiiiiisti atioii shall have 
been grunted by a 
competent C<mrt. 


jis executor or lei 2 :fitee can be 

established in unv Court of Jus- 

« 

tice, urd(*ss a Cotut of compe- 
tent jurisdiction within tlie pro- 
vince shall have granted probate 
of the will under which the riglit 
is claimetl, or shall have granted 


letters of administration under the one iiuudred and 


eightieth section. 


This sectiiin has not been incorporated in the Probate and Adminis- 
tration Act, \ of 1 h 81 . 

It is nceeMsarily applicable to a limited class of cases. 

‘ Province,’ ns defined by s. 3, «w/>rn, p. 3, includes any division of llritish 
India having a (’onrt of lust resort. Accordingly, where a testnttir 
ilied in the Punjab, and Ins executor, without huving obtained pro- 
bate, granted a power-of-attorney to administer to the estate to a person 
ill C'alculta, who applied for and obtained lotfers of admini.stration 
with the will annexed, it was held, that, under tins section, suidi 
letter* had been wrongly granteil. Ii was heh! also, tliat letters might 
be gninteil to the A<iiuioistrator-(fenerRl of Ilengul — /« /5e Goods of 
lynncan, I II. L, II., O. C- , 3 ; see Adminislratoi -(teneral’s Act, 11 of 
1874, AS. 14, 16, 19, and post. Bee al.so .s. 242, in fra, 

A grant of a certificate to codec t debts under Act XXVII of I860, 
<»n H title ttffordevi by a will, which gives the grantee the estate in res- 
pect of which the tIeliUs accrued, does not, it .seems, establish a right as 
executor or legatee within liie nteaning of this section — A>w/o C5 un- 
der Mooktfjee v. Chmndee Pershail Banenfe, 23 W. it., 252, per 
PiiiKAB and Mokeis, J J. * 

Where a will, not made within the province, has been proved in a Court 
of comivetent jniiiKliction, it is not necessary under this section, in order 
Co eaUblish « right oa executor or legatee, to prove the will again wiUiiu 
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the proTince. It i« ^nfficient to obtain letters of administration with m 
copy of a copy properly authenticated by the Court by which probate 
has already been granted. The ‘probate* intended by this section, wiis 
held by Poktifkx and R. C. MiTTKa, J%1., to mean the copy of a will 
certified under the seal of a (>ourt of competent jurisdiction with the 
grant of administration to the estate of the deceased — A/an Mnhun 
GkoMsal V. Pureshuath 2‘2 \V. R., 174. Such a probate, the Court 
WHS of <»pinioii, tbe sole residoarv devisee (see s. 90, nupra} under 
the will might obtain us executor by implication. 

If a will were made in a foreign country and proved there, dis- 
posing of personal property in Knglnnd, it was necessary for the 
executor to prove it in England also {Tonrton v. Flower^ 3 1\ IVms., 
3(19). 

Where a testator by bis will, which was dateil after the Iliiidii Wills 
Act came into force, directed such portion of his estate as his executor 
might direct to be ajiplied in a particular way, ami did not dispose of 
the residue, the exciuitor reunum*e<l, and the sole heiress of the testator 
thereupon filed a suit for eonstruction of the will, — it was t>bjeeted that 
jirobate had not boen taken out, and iliiit, nnd<*r tins section, tbo 
plaintiff could not enforce any right undor llie will. Whitk, , 1 ., however, 
allowed evidence of the execution (»f the will to be given, declartMl the 
gift to be void for uncertainty, and directed the usual administration 
accounts to be taken — Snrhomoni^ola Dahee v. Mohrudronath Nath^ 
I. L, U., 4 Calc., 508. 

As regards the A<bnhii.'!triitor-rjenenil f»f any of the Presidencies, the 
High (\»iirt at the Presidency-town is to be d(M*me(l a Court of c«»in- 
petent jurisdiction within the meaning of this section and s. 190 — Act II 
of 1874, s. 14. 

437 of the Code of (’ivil Procjedurc, it i.s enacted: “In all 
suits concerning pr<*perfy v<.“<led in a triistfo*, executor or administrator, 
the trustee, ext‘cutor <»r aduiinisirator shall repre.s(*nt the prM'sons Ixme- 
ficiully interested in such jiroperty ; and it hIiuII not ordinarily lie neces- 
sary to make such persons parties ti» the suit. Rut the (anirt may, if it 
thinks fit, ordc*r tlieiu or any of them to be made such parties.*’ i»y 
8. 179, supra, p, *20fi, the whole of the property of the deceased person 
vests in the executor or administrator. 


188. Probate of a will when j^ranted establishes 

the will from testator’s testator, anti renders valid all 

intermediate acts of the execu- 
tor as such. 


This «ection is incoqmrated in the Probate and Administration Act, 
V of 1881, being s. 12 of liiat Act. 

Although pridiate estalilishes the will ns from tlie testator’s <lenth, 
it is merely operative as the uutlicnti«*uted eviilencc, and not at all as 
tlie fonodHtion of the execuUn’s title ; for he derives tdl his title from 
the will its ‘if, and the property the decea.sed vesta in him from the 
testator's death — VVilliams on I'fxecutors, 297. 


A grant of probate or of iidiiiiiiistriition is in the nature of a decree 
in rem, mid actually invests the executor br administrator with the 
character which it tlei!lures U> belong to him. Accordingly, a grant 
of f»rob:»te is conclu'tive against all the world. It may Ijk* shown 
that the grant was revoked, for that is the further act of the same 
Court; or that it was forged, for that shows it was not the act 
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of the (^ort at all ; or that it woa granted a Court tbat had 
no juri^lictioUf for tlien it is a tmrientitr. But ft cannot be shown 
that the teatator wits mad or the will was forged, fur tbrise ficts might 
hftre been allegc<l in opposition to the grant of administration — 
2 Hmith L. C., SitT, citing Noel v. WelUy ] Lev,, 235>6 ; see per Bor.Lsa, 
J., in Alim v. Dundan^ 3 T. R., 125; and Allen v. MePhereon^ 1 II. L. 
("a., 191 ; sec also liraianath De\j Sirkar t. S, M. Anandamaui JDasi, 
8 B. L. K., 208. 

The estate of an exeeiifor, ns already stated, flows from the will, 
nful an executor mar, before probate, act as efiectualiy, in almost all 
matters relating to his office, as if probate bad been granted — liofiert v. 
Jamen^ 7 'rann., 147; W'uuhford v. Wanhford^ 1 »Salk., 301. In the 
latter case, it wqm held filso by Lord H(»lt, that an act done by 
no exectUor is valid, pr<>vi<U‘d the will is ultimately ])roved, although 
the executor, wht> diil the act, died withmit proving the will ; and that 
case was fdlowed in Brazie?' v. JIudgnn, 8 Sim., 67. Before pro- 
bate an excfcutor may seize and take into his hands any of the testator’s 
effects ; pay (»r release dchts ; distrain for rent due to the estate 
( Whitehead v. Taylor^ 10 A. arul 10., 210) ; soli, release or nssign, or 
otherwise dispose of the testator’s effects ; assent to or pay legacies — 
see Williams on Kxecufors, 307. On a sale before prohate, however, 
a pundmser Is n(»t Ixmiul to pav his pnreha'ic-money until probate has 
been obtained— jVeiet/m v. Metropolitan By. fV>., ) Dr. and JS., 583. 
And iiccordiiig to the preceding section, wh«rc it is necessary for an 
executor to establish liis title in any ( N)urt fd’ Justice, it is necessary fop 
him to produce the probate or letters of administration. Moreover, tlic 
nrles <if procedure in tin's country render it impossible for an executor 
to maintain a suit before proving the will, as in all eases not only must 
the plai»\t (ih'd by him allege his leprcsentative cupacitv in which he 
sues, but he must file tin? <i<x?iiment upon which he relies; see Act X 
t)f 1877, s. 58. In Knglainl also, an exe<Mitor, except in eases upon 
his Hcluul posstssion ns executor, rannu>t maintain an action before 
pndmte. See s. 242 of tins Act, infra, 

Hindu Imw. — A grant of probat<? in tlie case of wills of Hindus 
before the Hindu Wills Act, conferreil no title upon the executor, 
'riie executor <lerived his title from tin* will itself, aiul pmbate was 
merely evidence of his title, as a decree t>f the (^)urt granting it 
Wfudtl be, — that is, between the parlies and tliose ]>rivy to the suit in 
whiell the decree was made — Shnro Biln v. Baldeo Bax, 1 B, L. R, 
O. (/., 24. iSee Jaykuli JJebi v. ^hilmath Chatterjee^ 2 B. L. R. 

(O.C.), 1. 

In the case of a Hindti will, in 1867, Kemi* and O lover, JJ., held, 
that although letters of udunni'»triition with the will annexed might be 
erpiivalent to probate, yet that neitlier was by itself sufficient to prove 
the genuineness of a will wbi<*h was ci)nlcsted — 7'een Cuwree Voxsee v. 
Hureehur Mookerjee, 8 W. R., 308. 

This seetiim is now in> longer erobo4lie<l in the Hindu Wills Act 
(see IN'obate and Administration Act, V of 1881, 8 . 154), but it ia 
incorporated, as stated above, in the latter Act. 

189. Letters of ndiiiinistrutioii cannot he granted 

Per»on» whom let- to any |>e*6on who i.s a minor or 
ter» of »«linini!iir*tioii Jg (jf unsoutid luind, nor to a 
m»r not be granted. „jjrried woman without the 

vious consent of her liushand. 

This section, omitting the words ** nor to a married woman with- 
out the previous couscui of her husboiul, is iucor[>oratefi as a. 13 
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of the Probate and Adminiatration Act, V of 1881. For the reason for 
the omissiuij, see note to s. 183, p. 212. 


manors . — If the person who, in case of intestacy, under the Statute, 
would be entitled to a ^rant of letters of aduiinistrutiou is a minor, 
the Probate Court in Enj^land, in cases where there is a solo executor 
who is a minor, generaHy j^rants nduiinistration to his j'uardiun limited 
to his miiiority (Wiiiiums on Kxecutors, 456, 486, tt ; but the (Nmi t 
hits always exercised a discretion to^runt letters to wlioin it ini^iit think 
fit (Smiih'ft ra«r, 2 Stia., 891), and in many cases it has granted aditii* 
nistration to j)ersonfl not guardians of the minor — Lovell v. Cox, cited 
in Weit V. WiUhy, 3 Pliilliin,, 379. 


Where there are several persons in equal dcjjrec entitled to adininis* 
tration, the Court tl(»e« n<)t in all eases <;nint letters to otie who mav he of 
a;je. Thus, in C\trtt('rffrht's coxc, 1 Freem., 258, eited in Williamson lOxe- 
ciitors, 487 ), the intosiate die<l leavioji^ tour jrruiulchildren, one of whom 
was of aoe and the others minors; ami tlu* (amrt jinmted adininistnition 
t<> the mother ns ^uunlian to the three durante minare aet(itt\ altlo»iiixh 
it was htrtinjjly ur^ed that she wh(» was of a*je, heiiijj eapuhle, ouj:ht to 
have been preferred. 'I’he ground of the ilecision was, that all beinj^ 
Ci[naliy entitled to distribution, the interest ot the three minors pre- 
ponderated. 

M'here the administration is limited, the admini.strator represents the 
testator’s estate to the extent of the authority grunted — /'ww/Aaer v. 
Daniel, 3 Hare, 199. 

Peraon* of unsound mind — Lunatics and i'li«>ts are inea]>!ihle of 
acting either as executors (s. 18.3, supra) or a(lnji»ii.'<l rat(»t.s — v. 

7’v^cr, 2 Ii«»h.. 128, 'ri»eea«>eof u hniulio being uppointi'd sob* t‘\t*<'u(<»r, 
sole universal, or sole rcsidtiary legatee, or being entitled to letteis of 
adininistrution, is pr<»vided fur by s. 217, tn/ra. 

Where a person who has been appoinle<l executor, or t(» whom letters 
ofadmitiislration have been granted, becoiin*s non v<nnpos, tln'^C<»urt may 
grunt administration to iinotlier — Evans v. Ttjler, 2 Rob., 128, 

^tarried women . — In Lnglaml, and hero in eases to whicli tliis seetion 
of the Sucees.sioii Act applies, a inarrietl woman crtnn(»t be appifniled 
adiniinstruli ix ex<!ept with the previous consent of her hnsbuiid— 
Dulthers v. IJarbt/, 3 Curt., 50. 

The Probate uml Administration Act is silent ns to marrhnl women. 


It is no iucupaeity iir.der this Act that the ijext>of-kin is an alien, 
or Hit insolvent, or u felon. 

In Knghiml, baukru[>tcy was held to be a disrpuilifn ntion (Hills v. 
iMilUy 1 Sulk,, 36), unless tlie testator knew the p<THon ajiptiinted to 
have been a bankrupt (Gladdon v, Slonrman, 1 Slad<l,, 143, note); 
and previou.s to the Succession Act it seeiiiH to have been so he Id by 
the late Supreme Court — Jn the (toods of Jackson^ Morton’s Rep,, 28. 


The Court at nil times prefers a sole to a joint arlminiHtnttion. and 
where a joint grant is made to the witlow am) one of the next-of-kin, 
all the ttlher iiext«of-kin must consent tlnit the giant shall be so ina^ie 
(1a the Goods of Newbold, L. U.. 1 P. and 1)., 286, per .Sib J. P. Wim»k\ 
because it is infinitely better for the estate, us administrators must join, 
and be joinetl in every act, which would not only be inconvenient to 
themselves, but wliat is of more consequence, must be iiieonvenicnt to 
those who have dcunands on the estate either ns creditors or as entitled 
in distribution — Warwick v. OrevUlCj 1 Phill., 126, per ,Sih .Tomb 


Caeieris paribus, a man accustomed t<» business is to he preferred as 
administrator ( Williams v. Wilkias^ 2 Phill., 100); mid a iiinle is pre- 
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ftmd ^ lbmiih--^Jr0ikih v. Ford^ I Sit. ind Tt., 80d. Tke Court, 
to 04 Hfiu utotiU? grant adniiiiittration to tho nomioeo of tUe luiijontj 
of iutoroiU— /m the Ooods of StanUon, L. R., 2 F. and D., 212, per 
i^W9 Fs»«Aaci. 

*i1io foot of one of tbe next-of-kin being also n ereditor is a feason 
aj^aitiit bis being preferretl in a eoiifest for the administration, either 
wiUi the widow or an^ other next-of-kin— Ws&bv. iVtedkam, 1 Add., 

m. 

As to cases in which the Administrator- General is entitled to letters 
of administrutioo, see Act II of 1874, pos/. 

190. No right to any part of the property of a 

person who lias died intestate 
can be established in any Court 
of Justice, unless letters of ad- 
ministration have first been grant- 
ed by a Court of competent 
jurisdiction. 

1'his set' lion has not been incorporated in the Probate and Adminis- 
tration Act, of IhHl. 

In In the (fOodi of Ham Chand Seal I. L. R., 5 Cnlc., 2 ; (S. C.) 4 C. 

L K., 290, it WJI.H ar^Mied, that innsmnch as it was not couipulsory for 
IliiuliiM t<» lake (Hit letter** of udininistrutifni, letters might be granted 
f<» Hindns limited t«* particnlar property ; but F<iNTirKX, J., held, that if 

Hindus take out letters of administration at all, they must take out 
genoiul letters. 

An to the right of the Administmtor-Gcneral to obtain letters of adroj- 
nistratioii in the case of lliiidiH, Mahomeifans or Buddhists or other 
persons exempted fnmi the ofierntion of this Act under s. 332 see 
Admiiiistrutor-Generars Act, 11 of 1874, s. 17. * 


No right to intes- 
tate's property cun be 
estHblished, unless ud- 
niinisiratiun previously 
gratited by a comjie- 
(eiil Court. 


191. Letters of administration entitle the ad- 


From what peri*Kl 
letters of adminiMirii- 
tioii entitle adminis- 
trator to iuteslute’s 
rights. 


nuuistrator to all rights belong- 
ing to the intestate .as effec- 
tually as if the administration 
had been granted at the moment 
utter bis death. 


'«r>'rporateJ M J ■* m lUe ProUt* umI Admiuiatra- 


192. Letters of administration do not render 
AeU of administra- valid any intermediate acts of the 

»or iiot Y»ii.i«UHi hj administrator, tending to the dimi- 

letters ot adiuitiuura* .rv* ] r ...i 

,io„. notion or damage of the intes- 

tate's estate. 

'* M i. 15 in tie Prebate and Adminietra- 

V of lIMil* 
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The etidiorit3r of the administretor ii derived frem the grant of the 
letters of admintstiiitioni end in this respect is unlike that of tbe exeeu* 
tor^ which is derived^ not from the prohste, but from the will itself— 
WaoUeg V. Ckark^ S B. and Aid., 744. It fullciws from this distiiiotion 
tiiat, as a ^nerat rulct acts dmie bj an ndministrator before the ^ant 
of letters of admin istration, are not binding;— cAive, S Co. 
tb); see also per I:*owts, J., in Wamkford v. Wankford^ 1 Sitlk., 301. 
la Morgfrn v. Thomae, B Each., 307, Paikr, B., said : ** An act done 
by a party who aflerwartla becomes administrator lo the prejudice of 
the estate, is n(»t made good by subsequent administration. It is only 
in those cases where the act is for the benefit of the estate that the rela- 
tion back exists, by virtue of wlncli the admin islrator is enabled to 
recover against such persons as have interfered with the estate, and 
thereby to prevent it from being prejudiced and despoiled/’ 

The title of nu adminifttrator, though it does not exist until the grant 
of a<lministration, relates back t(» the time of the ileath of tlic intestate, 
so that he may rec<»ver against the wroiig-<|oer who has seixeil or con- 
verted the goods of the intestate after his death in an action of trespass 
or trover — Tharpe v Slalltrood^ 5 M. and (1., 7f>0; Fouler v, liaten^ 
12 M. and W,, 2;i3. When letters have been grniitt‘d, the admiiilsinitor 
is eutitle<l t(» all the riglits wliieh the intestate hud at tlie time of his 
death vested in him, altlioui'h no right of uetion ucerut's to the adminis- 
trator until he has obtained letters of administration—yVrt^^ v. Swaine^ 
8 Barn, and Cres , 287, 


193. Wlien a person nppoinfed an executor lias 

Gr«ntofadm;ni»tr,- '“'t retiouiici-d tl.c executorship, 
iiott where executor letters ol udiluiiistnitioii sliall not 
has uot renounced. 1)0 granted to unv other person 

until a citation lias lieeii issued, calling upon tlio 
executor to accept or renounce his executorship, 

except that when one or more of 
several executors liave proved a 
will, the Court may, on the death of the survivor 
of tliose wlio have proved, grant letters of adminis* 
tration without citing those who have not proved. 


Exception, 


This section has b<>cii iiKtorpuratcd us s. IG in the Probate and 
Administratiun Act, V of 1881. 

An executor caMn<»t be compelled to accept tlie oflice of executor, 
but under this section lie may be called U(mmi to accept or rebise tiie 
executorsbip. No period is fixed within which the citation is return- 
able. Under the rules and i»rder« of the High Court at Fort Wiiliaiii, 
all citations issueii at the instance of piirtii'S applying for probate or 
letters of administration, are returnable in four days from the day of 
service, if the parties to be cited live within the town of Cahuitta or 
ceil miles thereof ; and in case the parties live above ten miles from Cal- 
cutta, the citation shall be made returnable on hiicli day certain as the 
Court or a Jud^e thereof ahull direct — Belchambers's Uules a^d Orders, 
pp. 272, 273. 

Citations, it seems, may be by advertisement where the party cite*! 
has left the country and has not been heard of, ami has m* att^irnev, 
agent or oorrespouileiit^iiCeiiivorMg v. KenmorlMj^t 32 JL. J., P. xud ki., 
107. 
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Although nn executor ]ifl§ his election whether he will accept or 
refuse the executorship, yet he mny determine such election hy acts 
which amount to ndministration (Wiiiiams on Executors, 280 ; Lons v. 
Syme»^ 3 llagg , 774); as where he deals with tlie poods and effects of 
llie testator in >i inunncr which shows an intention in him to take upon 
himself tlie executorsliip, or does acts which will make a man liable as 
executor de non tort (see s. 265, pottt). 

In Knpland, where one or more executors had renounced, it was not 
necessary, on the <leath of the snrvivinp executor of those who proved 
the will, to issue tit»tit)ns to the executors who had renounced — Harris 
ton V. JJarriHOfif 1 llob., 40G ; Venables v. K. 1. C’o., 2 Exch., 633. 

194. The renunciation may he made orally in the 

Form «„.l rfF.-rt of presence of the J iid^e^ or hy a 
rcimnciutioji of excou- writiiii^ si^iiod hy tljo pprsoH rc- 

iiouncing*, and when made shall 
nrecludo him from ever tliereafter applying for [tro- 
l)ate of the will appointing him executor. 

Tins H*‘ctlon is incorporated as s. 17 iti the Probate and Administra- 
tion Act, V' «>r 18H1. 

It finpeurs to be based upon s. 79 of 20 and 21 Viet., c. 77, by 
wliicli It was enacted, t)mt the riplit.s of an executor, on his renouncing 
probate, slionhl cease, and tlie representation of the testator shouitl 
po ns it he had not lieen named, 

A»i exe<*iitor cannot in part refuse. He must refuse entirely, or not 
at nil — Williams on ICxeeutors, 286. 

A renunciation, it has been held, is not effective until it has been 
record e<l — Aonir v. Xz/wies, 3 linpp., 771. So, where an executor by 
his will ren«»ujM-e<l probate of tlio will of liis testator, it was iield, that 
until the will was fdeil, the renunciation was not final, and miirlit 
be wilhdiawn-y« the (Hoods of Morant, L. 11, 3 P. and 1)., 151, 
In Enpiand, a renunciaiion may be retracted at any time before n 
prant of admiiiistrjition has passed the seal of the Court {McJ)onell v. 
J^rtml^rsnst, 3 llnii'j., 2l*i ; Harrison v. lJurritony 1 llob., 406), but 
not aflei wards — Williams on Executors, 288. 

An executor cfinnol renounce after be has taken probate — In the 
Goods of IVyu, 32 li. J., 1. P. and M., 9. 

195. If tlie executor renounce, or fnil to accept 

Procedure where the executoisliip witliiu the time 
c X e c u t o r renounces limited foT the acceptance or 

or fads to accept within refusul tliereof, tlie will mav lie 

the lime limited. , i i ^ e i • 

proved, and letters of adminis- 
tration, witli a copy of tin* will annexed, mav he 
granted to the jierson who would be entitled to 
administration in case of intestaev. 

This section is incorporated m s. 18 in Uie Probate and Administra- 
tion Act, V of 1881. 

As ti> the persons who are entitled to admintst4ration in case of 
intestacy, and the order in which they are so entitled, see as. 200 — 
206, infra. 
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196. When the deceased has made a will, but 

Grant of administra- has uot appointed an exccutor, 
tion to universal or or wlicn liG has appointed an 
residuary legatee. executor wlio is legally iiica* 

pable or refuses to act, or has died before 
the testator or before he has proved the will, or 
when the executor dies after having j)roved the 
will but before he has administered all the estate 
of the deceased, an universal or residuary legatee 
may be admitted to prove the will, and letters 
of administration with the will annexed mav bo 
granted to him of the whole estate or of so much 
thereof as may be unadministered. 

Tliis section has becji incorporated as n. 19 in the Probate anil 
Administration Act, V of 1881. 

Residuary legatee — I’lie prevailing reason for the preference of (he 
residuary legatee may be, that t)ie resiihiary legatee stands in loco haere^ 
(lis^ for though he has not the ollicial powers of th(‘ haeres^ (hey having 
becMi transferred to the e.xecutor, he has his henefu ial interest in the 
estate. Another reason is eiveii by Siu J, Niciioi.n, who obsiM ves : 
“ 'rite residuary legatee is the testator’s choice ; he is the next pcrs«tri 
in his election to tlie executors — Atkinson v. Raniard, 2 Phill., .*118. 
Inasiiiuch, too, as his berpiest can have no realization until all the 
debts and all the other legacies have been paid, he is inilntMiced above 
all otlier legatees, if honestly inclined, iii elfecting a faithful and 
complete n«lministrnti<m of the estate ” — licpington v. Holland^ 2 Lee, 
25G ; Coote’s iVoh. Pract., 65. 

Even where there is no prospect of any residue, the residuary 
legatee is entitled to administration in preference os well to the iiext- 
itf>kiii {Thomas v, liutler, I Ventr., 217), us also to the legatees and 
uiinuitant.s — Atkinson v. liarnard, 2 Phill., 318, So he is entitled 
though (Mily residuary legatee in trust — Hutchinson v. Lamhert^^ A<ld., 
27 ; Williams on Executors, 470-471. Hut where a residuary legatee, 
who is merely a trustee, fails to represent a testator, the practice in 
England is to grant letters of administration not to his representative, 
but to such person or persons as have the betieficial interest in the 
residuary estate — Hutchinson v. Lambert^ 3 Add., 27. 

If theix; be several residuary legatees, any one may take administra- 
tion without the consent of, or notice to, the other — Coote's Prob. 
Pract., 66; Taylor v. Shore^ Jones, 162. 

It is to be observcil that, in Englaml, where the executor dies 
leaving a will, after having proved the will of bis testator, but bef«»re 
be has administered all the estate, his executorship devolves upon his 
executor; see notes to s. 179, supra. It is not so, however, in India — 
DeSouzn v. Secretary of Slate^ 12 B L. K., 423 ; Hehary hall 
Soudyal V. Jug^omohun GossaiUy 1. L. li., 4 Calc., 5; (S. C.) 2 C. L. 
U., 422. See s. 229, infra. 

legatee . — Probate of a will of a Hindu was granted 
under this Act to a universal legatee as executrix by implication, 
there being no execuU>r ap|K}int^ by the will —/a the Goods of 
Radhika Mohun Sett^ 7 B. L. H., 565. In England it never seeroa 
to have been the practice to grant probate to a uuiversal legatee — 
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/« th€ Good* of OUphanU 1 8w. tnd Tr„ 525 ; iee A ndrovin r. 
PoilhUmc^ 3 Atk., 298. In the case of Hadhika Mohun Sett^ 
Padi., J., in granting probate to the univerBal legatee, indeed stated, 
that ^6 applicant was at least entitled to administration with the will 
annexed. See s. 182, lapra, p. 209. 


197. Wlien a residuary legatee who has a bene- 
ficial interest survives the testa- 
tor, but dies before tlie estate 
has been fully administered, his 
representative has the same right 
:o administration with the will annexed as such 
•esiduary legatee. 


Rij^ltt t4t admiiiistra- 
tiOM of represpiitHtivo 
of deceased residuary 
legatee. 


See Williamson Executors, 471 ; Jonen v. Beyiagh^ 3 Phill., 635. 

This section lias been incorporated as e, 20 in the Probate and 
Idtuinistration Act, V of 1881. 

So, if an executor be also residuary legatee, and die before probate, 
ir iiitestute before he has (ully adininistcred the e.stute, adinitiistiutioii 
rith the will annexed will be trraiited, not to the next-of-kin, but 
o his personal representative — lited v. Dyer, 372 (u) ; Wil- 

iutiin on Executors, 47 1. 

The repre.senttttive, however, of a residuary legatee for life has no 
ilterest. 'riius, where a testator appttinted his wife residuary legatee 
iir life, and after her death appointed hi.s daughter substituted residuary 
egatee, it was held, that the hiisbatid of tlie daughter was entitled 
o Hdiiiinistration in preference to the represeututive of the mother — 
WctdriU V. Wnghi^ 2 Phill., 243. 


Grant of udminlstra- 
ion when there is no 
ixecutor, nor lesiduury 

1 - 


198. When there is no e.Kecutor and no resi- 
duary legatee or representative 
of a residuary legatee, or he de- 
clines or is incapable to act, or 
cannot be found, the person or 
jtersons who would be entitled to 
the administration of the estate of the deceased if 
he had died intestate, or auv other letmtee havinsr 
a beneticial interest, or a creditor, may be admitted 
to jiruve the will, and letters of administration may 
be granted to him or them accordingly. 


Thw aactinii ha* been incorporated at g. 2L in the Probate and 
Ac^ Vof 

If none of the pt*r»on» to whom, under this section, adminlstratinn 
may be granUnl ap|H'ar and entitle themselves to letters of ndniiiiis- 
IratioH or to a grant of letters of adininistration, or if a |>ersoii who 
eutttieg himself to « graui of administmtioii neglects to give such secu- 
rity M may b« required of him by law, or occor^iiiig to the practice of 
the Cknurt, the Cmirt shall grant letters of administration to the Adnii- 
Butmlur-Uettentl uf the i^resuieuc/ ( Aot U of 1 874, s. 20, /•*/) ; but the 
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Admttnslrator-Oeneral shall be deemed to hnve a right to letters of 
mtliiunistrfttion in preference to that ofanj person, merely on the ground 
of his being a creditor or a lecratee. other than an uuiversul legatee or a 
friend of the deceased— Act U of 1874 a. 15, past. 


199. Letters of administration with tlie will an- 
nexed shall nut he granted to any 
legatee other than an universal 
or a resi<luarv leijatee, until a 
citation has been issued ami pub> 
lished in tlie manner liereinaf’ter 
mentioned, calling on the next-of-kin to accept or 
refuse letters of administration. 


Citation to he issued 
befi>re grant of mbnin- 
iNti'ntKMi to any legatee 
' ** “ uuiveraal or 


This section has been incorporated as s. 22 in the Probate and 
Administrutioji Act, V of 1881. 

The rule is, tlnit when a person has a prior title to a grant he must ho 
cited before adininistratitm is committed to any other — WilliaiOH f>ii Kxo- 
cntors, 474. I'lius, wliere there i.*^ an executor, adniinintration will not be 
granted to any other perH<m until a citation has been is.sued calling upon 
the executor to accef>t or renounce the executoiHhip — s. 193, supra. 

A legatee or creditor must cite both the cxwiitor and the resi- 
duary legatees or the iiext-of-kiii if the residue huH not been dis- 
posed of — C«»ote'H Prob. Pract,, 2*25. I'nder s. 15 of Act II of 1874. 
where a ereditor applies for adiiiinistration, a citation must, it seems, 
be issued U) tlie Administrator-Geiicral. Under the rules of the 
High Court at Fort Willniin also, ‘‘ where a cretiitor M|)piii‘», a 
special citation sliall issue to the widow, if any, and nexl-o(>kin. 
provided they shall be re.sident witliin the jui isdictioii or iiavo 
any known agent within the jurisdiction ; and a general citation shall 
also issue to all persons interested in the goods of the deceasetl, and 
all such citations shall be served personally upon sucl known 
when they are within the jurisdiction” ( Belchainhers’s Rules and Orders, 
p. 272): — and “when a widow apolies for administration, acituttoii sliall 
to the next-of-kin ; and wiieii the next-of-kin applies, a citalion 
ahall issue to the widow, if any, and iinoilier to the uext-of-kiu next 
entitled.” — Belchambers's Rules and Orders, p. 271. 

The brother of the deceased, the father being alive, has no interest 
in the gootls of the deceased, and conse<|uently has not a title to 
administer equal to that of a creditor or legatee—//! the Goods of 
Smailwtfod^ MS8., .July 20tb, 1868, per Nubman, J., cited iu iiei- 
Chambers's Rules and Orders, p. 271. 

As to the issue and publication of citations, see s. 250, in/ra ; Ken^ 
worthy ▼. Kenwortky, 32 L<. J.. P. aud M., 107 ; Relchambers's Rules 
and Orders, p. 273. 

According to the rules of the High Court at Fort Willian], citations 
are rettirnable within four days from the date of service if the parties 
to be cited live within the town of Calcutta or ten miles thereof. If 
the parties live beyond that distance, the time within which the cita- 
tion IS retumalile is at the discretiou gf (he Court— lieichatuhers’s Rules 
aud Orders, p. 272. 
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200. When the deceased has died intestate^ 

those who are connected with him, 

or coiinanguiiiity are sanguinitv, are entitled to obtain 
entuied to admimatra- letters of administration of his 

estate and effects in the order 
and accordino: to the rules hereinafter stated. 

Thi« wjction and ns. 201 — 207, both iiichwiye, Imre not been 
incorjiorated in t)tc Probate and AdminiHtratioii Act, V of 1881. 

In place of tIicBe sections the latter Act tjontains the following pro- 
yinioti — “ When the deceased has died intestate, ndininistrutioii of his 
estate iimy he granted to any person who, according to the rules for 
the distribution of the estate of an intestate applicable in the case of 
such deceased, wotdd be entitlcMl to the whole or any part of such 
deceased’s estate. When several such f»ersons apply for administration, 
it shall be in the dis<Tetion of the Court to grant it to one or more of 
them. When no such person applies, it may be granted to u creditor 
of the deceased.” — Section 2;i. See the Act in extenttu^ post. 


201. If the deceased h.as left a widow, adininis- 

A<imini.tr«ti.m t., he he granted to tlie 

widow, unless the Court shall 
see cause to exclude her either 
on the ground of some )>crsonal 
disqualification, or because she has uo interest in 
the est^ite of the deceased. 


f 

Ic 


rranted to widow un- 
ss (?ourt sec cause to 
exclude her. 


IlUistratious, 

(a.) Tl 10 willow is a lunatic, or bus committed adultery, 
or has been burred by her murriuge-settleinent of all 
interest in her luisbund’rt estate ; there is cause for ex- 
cluding; lier from tlie administration. 

The Court will not, at any rate without notice, pass over the widow 
who has Wen legally ncpnrntcd from her husbitinl by reason of his 
cruelty, in granting ndminislrutioii to his e.stute — In the Goods of Ihler^ 
L. It., 8 P. ami 1)., 50. 

In Knglamt, it h«s Ih'Cu hehl, that where a widow who has eloped from 
her htisbaml ‘‘r eohabitfd in bis lifetime with another iiiati v. 

PflAam, 3 liagg , 217 note (/>)]. or has lived separate from her husband 
{^LambtU ▼. Hagg., 508), there is goml cuumi for excluding her 

from administration — Wiitiiims on Executors, 423. A divorce by a foreign 
Court issuffieient to exclude a woman fmm ndmiuistering to the estate of 
the hualmmi fnmi whom she has been divorcetl — /^yuii v. /?yaii, 2 PhdL, 
332 ; 7a the GtM>d* if Daeies^ 2 Curt., 628; Williams on Executors, 424. 

The widow Ims married again since the decease of 
her husband ; this is not good cause for her exclusion. 

Ife66 T. Needham^ I Add., 494. 

This scctiim hiu not been incorporated in the Probate and Aduiinis* 
tralion Act, V of * 
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202. If the Judge tliiuk proper, lie may asso* 

Perton. Msoci.ted ^iate any person or persons with 
with widow in admin* the witlow in the administration, 
iitration. jjg entitled solely to 

the administration if there were no widow. 

This section has not been incorporated in the Probate and Adniiuis- 
tratiou Act, V of 1881. 

The Court at all times prefers n sole ndmioistration to a joint admi- 
nistration ( Warwick v. Gremlle, 1 Phill., I‘2d) ; and it is only where cir- 
cumstances are sufficiently stronp that it will he induced to exercise a 
discretion in favour of u joint jrrant — In the Goods of Jtichardi, L. Jl., 
2 P, and D., 217 ; sec Coote’s ]*roh. Pract., IVO ; ami In the Gocnit of 
Iironrnw^/2 Sw. and Tr., 6:14 ; In the Goods of liirhordsoH, L. K., 2 P. 
and D., 24.5, 246; and In the Goods of Grand tj, L. U , 1 P. andl)., 460. 

In In the Goods of Richards, L. 11., 2 P. and 1)., 216, thedeccnsctl 
died intc.stnte, lenvin" a widow and several minor chiidren by a lornuT 
wife. During his lifetime lie had been assisted in his business by bis 
brother. On the other hand, Ins \vi<low, to wliom he had been marrievl 
but a short time, was entirely unac(|uainted with it.s management, 'riiesc 
circiim.stancea wore held not to be sullicieiit to autliorize the Court to 
grant joint administration to the widow and to tin; brother as guardiiiti 
of the minor children. See In the Goods of Scwhold^ L. 11., J P. and 
M.,285. 

The consent of all persons interested i.s not a sufficient ground fur 
departing from the general rules as to grants ol administration— -/« the 
Goods of Richardson^ L. K., 2 P. and J>., 244. 

203. If there be no widow, or if the Court see 

Grant of., lmim.tr.. CiUl.SO to O.xdlldC tllC wicioW, it 
tion where no widow, shall comiiiit the adiumistnitioii 
or widow excluded. perSOll Ol* pCTSOllS wllO 

would be beneficially entitled to the estate according 
to the rules for the distribution of an intestate’s 

estate; provided that when tho 
mother of the deceased shall bo 
one of the class of persons so entitled, she shall be 
solely entitled to administration. 

This lection hti not been incorporated in the Probate and Adminii* 
tration Act, V of 1881 


Deceased*! kindred ^9^', • i i i 

of equal degree, equal- ecjuul degree of kindred to tlie 

ly en titled to adminia- deceased, are equally entitled to 

administration. 

This section bas not been incorporated in the Probate and Adminis- 
tration Act, V of 1881. 

Where there were grounds for believing that one brother wax 
indebte<l to the estate ot a deceased brother, the lower Court, it was held 
by the Court (Paacoca, C. J., and Mittsb, J.), exercised a wise 
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lEicretlon in refiwing to grnnt letters of ndministrstion to that brother 
joint]? with otlier brothers of the deceased— /« the Goodi of Stephen, 
1 B. L« U., Short Notes, iii. 

An applicant for letters of administration to the estate of a widow 
bafiog concealed the existence and claims of the relatives of the 
deceased hualmnd of the widow was ordered in the case of Jaikuonda* 
Gopaldui V. lliirihinondux, I. L. K., ‘2 Uomh., 9, on the application being 
1, to pay the coats of caveats entered by these persons. 


205. The liushiuid, survivinj;; his wife, has the 


t of widower to 
administration of wife’s 


same ri^lit of administration of 
lier estate ns the widow has in 


Bftatc. 


respect of the estate of her hus- 
l)and. 


This section has not been incoqmrated in the Probate and Adminis- 
tration Act of 1S81. 


206. When there is no person connected witli 

the deceased hv marriage or con- 

Grant of adminis- , • i x 

tration to a creditor. Wingllinity who IS entitled tO 

letters of administration and will- 
ing to act, they may l)e granted to a creditor. 


This se('tif»n has not been incorporated in the Probate and Adminis- 
trnlion Act, V of 1 M81 

By s. I/) of Act 11 of 1874, the Administrator-Gcnerid of the 
Presidency is entitled tondministratidii in preference to a creditor. 

A ert'ditor is entitled to a<linini.Htratioji even where his debt is 
barred— W/ior/fs v. Smethurst, G M. and \\\, .‘^.>1 ; Coombs v. Coombs, 
li. U., 1 P. and 1)., 288. In England, it is tlie practice, where admi- 
nistration is granted to a cre<iit()r wlinne right of action is barred 
by limitation, to make a condition that he sliuli give a bond to di.stri- 
bute the assets pro rata among all the ere<lil(HS— t. Coombs, 
L. R., 1 P. nod 1)., *288. It is immaterial wimt the amount of the debt 
is, exeept where two or more creditors contend inter se for u grant — 
Coote’s Prob, I’ruct., 1 1‘2. 

Under tlio present Limitation Act, XV of 1877, s. 28, the right of a 
credit(»r is Imned by limitation. 

In Uarrison v. All ])ersons in general, 2 Phill , 249, it was said The 
Court does sometimes grant to more creditors tljan one, but it prefers 
that one shotdd be fixed upon.’’ In In the Goods of Smithson, 36 L J., 
P. and M., 77, the Court granted administration to the nominee of the 
principal creditors of an intestate upon ju.stifying security and a bond 
to pay all debts pro rata being given. Where the next-of-kin have 
renounced, and creditors arc entitled to administration, the next-of-kin 
bare no right to sugge.st t(»the (’ourt which of the creditors should be 
piwferred.— Ibid, f}er Sir .1. P. Wii.dk. 

Where a creshtor hus been <luly app'inted, the next-of-kin cannot, 
during his lifetime, lake the RdmiiUHtnition from him; but upon his 
douth they may come in and «'taini administration de bonis non— 
SheMng^onY. White, I llagg,7(V2. 

1 ne Court will not grant administration of an intestate’s estate to a 
person who had bought up a debt after the death of the intestate 
— BtrMfs T. Harrison, I Deane, 16. 

In England, letters may be granted to the executors of a creditor— 

Miei y. Bfjffngk, 3 Phill., 635. 
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It i» iiiineccisary for tbe ss^ij^nee of nn iniolvcnt to obtain a {trant^ 
iiiaanitich as the estate vests in him by Statute. Sec Insulveut Act, 
1 1 and 12 Viet., c. 21, s. 7. 

Accordiiij; to the rules of the ni"h Court at Fort William, in all 
petitions by creditors for letters of ndniinistration, it shall be stated 
jmrticularly how the debt arose and whether the party has any and 
vhat security for the debt ; and no iidininistration shall ho granted 
to any person chiiinin" as a oredit(»r when the debt arises from the 
balance tir the supposed lialaoee (»f an open or unsettle<l aecount, or 
where the orediU)r hu‘< security ft»r the debt — llnlc 683, Bclcliambers's 
Kules and Orders, p. 27*2. 

In a cn^e where a loss t<» the estate was likely to occur if a jrmnt of 
administration were d«*layed, the (%Mirt made a prant tui colli fit nda bona 
to a cre<liter ; hut directed that, after payment of necessary ehar^es, the 
balance should be deposited in the re«:istry imtil a jafenei*al jj^rant 
should is'<ne, an<l that nieitnwhile eitutioos shotild isniie to the next-of* 
kin — In the Goods of Stewart^ L. R., 1 P. and 1)., 7*27. 


207. Where the deeonsed hns left property in 

liritish India, letters of adminis- 
tration must he granted aceording 
to the foregoing nil(‘S, although ho 
ninv have been a domiciled iidia- 
hitant t)f a country in which the 
law relating to testate and intes- 
tate succession differs from the law of British India, 


Where deceased has 
left prt>peOy in liritish 
1 ndiu, udiiiiiiistration 
must be j;ranted ac- 
cording to the fore- 
^;oin;» rules. 


'J'liis se<'tion has not been incor[>oratcd in the Probate and Adminis- 
tration Act, V of 1881. 

It accords wilb the law on the aul))cct in Kn^lnnd — Enohin 
X. U7//.'c, 10 II. of L. (hi‘< 1. See /»cr Lords ("b anworth and 
C’nELMsroBD, Preston v. H t'l. nii<l Fin 1. Moveable property, 

Imwevcr, must, n« in Fn^jlaiid, be distributed according t(» the law of the 
domicile of the deceased — s 4, supra. 


PAirr xxx.^ V 

OF LnriTED (JIIANTS. 

(a.) Grants limited in Duration. 

208. When the will has been lost or mislaid 
Pndnite of copy or silice the tcstators death, or has 

been tlestroved by wrong or 


5 


draft of lost will. 


• ,So much of this Part ns relates to grants of probate and lefters of 
administration with the will annexed was made applicable to wills of 
Hindus, &c., in the Lower Proviiu'es of Ibuigul and in the U)wni of 
Aladras and Bombay, by s. 2, Act XXI of 1870. By s. 154, however, of 
tlie Probate and Administration Act, it is no longer pfiibo<lied in the 
Hindu W’ills Act. The eflect of the provisions of the W’ills Art M ta 
probate, it was held, was to make probate of the will evidence of the will 
against alt persons intereste<l under the will— /^r^yoiuzM Oet/ Sirkar 
V. 6'. Ai, Anandarhayt Datif 8 B. L- It., 209. 
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accident, and not by any act of the testator, and a 
copy or the draft of the will lias been preserved, 
probate may be granted of such copy or draft, 
limited until the original or a properly authenticated 
copy of it be produced. 

Tin's section has been incorporated as s. 24 in the Probate and 
AdininiHiriitioii Act, V of 1881. 

'rhe contenU of a lost 'will, like llntse of any otlicr instrument, may be 
proved Ijy secondary evidence — JSugden v. Lord St. Leonurdxy L. K., 

1 P. l)iv., 154; see Broicn v. Brown^ 8 E. arid P., 876. In 
Knelund, where n will has been lost or mislaid since the te.stator’a 
death, the executor apjilyin*' for probate of a copy or draft must produce 
proof by alfiduvit that tlie orij^inal was duly executed ; that it was ia 
existence after the testator’s death, and has since been lost ; and that 
the copy or draft is a true one— Coote’s Prob. Pruct., 122. 

A grant of probate pranted under this section is general in its 
powers, but limited in duration. 

“Where probate of a copy of a will is applied for, no consent on 
the part of the next-of-kin of the testator is reijuirecl (Coote's Prob. 
Pract., 128), but sec In the Goods of Denston, 3 Curt., 741. In 
Eogiund, however, where tlie Court is asked to grant probate of 
a copy, the executors may be called upon to propound the will, unless 
tho next-of-kin consent to probate being grunted uu motion — In the 
Goods of Barbery L. U., 1 P. and 1)., 267. 

In Burls v. Burls, L. U., 1 P. and I)., 472, evidence of the contents 
of A lost will was supplied by the production of the draft and of parol 
testimony of nersons who hud read the will. Sib J. P. Wilde held, that 
the }»urol evidence must be jilaced side by side with the draft, and out 
of tiiem together the Court must extract the contents of the will to 
be proved. In this case tho executrix, it may be observeil, was coii- 
denined in costs, it huviug been through her negbgeuce that the original 
was lost. 

If a person who has liimself destroyed a testamentary paper after 
the death of the alleged testator, asks for probate of the substance of 
the will us contained in a copy or otherwise, the Court will expect the 
fuitent and most sati-staetory proot of all the facts necessary to be estab« 
lisbcU— iUtHJrc v. White house, 3 Sw. and Tr., 567. 

Where tho will has been destroyed in the lifetime of the testator, 
it must of course be proved that it was by mistake or without his 
privity or consent ( v. DariSy 2 Add., 224 ; Trevelyans. Tre~ 
velyaUy 1 Philb, 140), for, where the will has been left in the possession 
of the testator hiinselt, the legal presumption is, that he destroyed it 
liimfelf animo revocandi—ihuly 226. 

' 209. When the will has been lost or destroyed, 

Probate of contents HO copj has been made nor 

of loai or destroyed the draft preserved, probate may 

be granted of its contents, if 
they can be established by evidence. 

This section has been lucorporated as s. 25 in the Probate and 
Admittistratioo Act, V of 1881. « 
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DeclAmiions, written or ornl, made bj a tentator both before and nfitfr 
execution of bis will are, in the erent of its loss, admissible as secondary 
evidence of its contents — Sudden v. Lord St. Leonnrdty L. K., 1 P. Div., 
154 (CocKBUBN, O. J., Jessrl^ M. R., JAMRSf L. J., and Haquallay, J. 
A., Mellish, Ij. J., dissenting as to declarations made after the exeen- 
tion of the will). In that case, which overruled the case f»f Quick v. 
Quicks 3 Sw. and IV., 442, the contents of a lost will were liehl to bo 
proved by the evidence of a single witness who was intereuted, but 
whose veracity and c<jmpotence were uniinpeaclied. 

Verbal and written declarations, or statements made by a testator in 
and about the making of his will, when ac(*oin|»anyin}r acU iltme by him 
in relation to the siiiiie subject, are ndtnissiblc as evidence of the con- 
tents of the will — Johnson v. l.yftmL L. R*. i P. «n<l J)., 546. 
Even where there is a <lruft, parol lesiimotiy of the contents of tliu 
will may be received, and from the parol evitlence ])laced side by sidu 
with the draft,, the Court will extract the cf>ntcnu of the will to bo 
proved — Burls v. Burh^ L. R., 1 P. ami 1)., 47*2. 

Where a ccalicil has been lost or destroyed, its contents may be 
proved in the same manner us the contents of a will. 

In all cases the validity of the execution must be shown ns well ns 
the substance or contents of llic will — 7/i the Ctoofis of 1 Sw. 

and ^JV., 68; In the Goods of Gardner ^ 1 Sw. and 'I'r , 10!); Coote’s 
Prob. Pract., 124. See In re Nobodmfrga, 7 C. L. R., 387. 

Where the contents of a lost will are not completely proved, probate 
will be granted to the extent to which they are proved — Sugden v. 
Lord JSt. Leonards^ L. K., 1 P. Div., 154. See Sly v. Sly^ L. K., 2 
P. D„91. So, where a codicil has been lo.st sIihm* the death of the 
testator without a copy having been made or the ilraft kept, and 
its contents or suhstance cannot be shown, the Court will jirratit 
probate of the will limite<l until the on^jiimt eodicil or an authentic 
copy thereof shall be brought iu— Coole’s Prob. Pruct., 124-5. 


210. Wlieii the will is in the possession of t\ 

person residing out of the pro- 

Probate of copy * . . i • i r . i’ ^ 

..here original exists VUlCe 111 wlllch a|)|'llC!ltl()n ioV 

prolmte is made, wlio has refused 
or neglected to deliver it u|>, but a copy has been 
transmitted to the executor, and it is necessary for 
the intere.sts of the estate that j)robate should he 
granted without waiting for the arrival of the ori- 
ginal, prol)ate may be granted of the copy so trans- 
mitted, limited until the will or an authenticated 
copy of it be produced. 


a'his section bas been incorporated as s. 26 of the Probate and 
Administration Act, V of 1881. 

The procetiure laid down by this section is the same as that followed 
in similar circiiuistaiices in England ; see CooteV Prob. Pract., 125. The 
circumstances must be alleged upon ailidavit, and if the cof»y has been 
transinitted to a j^erson other than the executor, he wi>I be required 
to join the executor iu the affidavit — In re Nobodoorga^ 7 C. L. 
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U 211. Where no will of the deceased is forth- 
coming, hut there is reason to 
believe that there is a will in 
exi.stetice, letters of administra- 
tion may be granted limited until the will, or an 
authenticated eo])y of it, be produced. 

Tliin ntvHon hn** ])onn i»HH)rporate(l as a. 27 in tbe Probate and 
AdiJtiniMtnition A<;f, V of 1881. 

In /ti fhr Goods of Mctrnlfe, 1 Add , 345, letters of admitiistrntion 
wi»rt' fjrrjiiifctl until tlitj Inst will iiiul of the deceased (ntiifed by 

liirnKcdf, fi f<*w days before bi.s <b*atli, to be in India), or an aiUbentic 
Copy thereof, Rbould bo transmitted from Intiiu to England. See 
WilliaiiiH <»M Executors, 520, et spq. 

I’lie ICnglish Priibfite Court granted probate of certain papers form- 
ing part (»f the will of a tlotjeasetl, tbe otlier papers being in India, 
reserving power to the executor to prove tbe other papers on bis 
undertaking to do so — In the Goods of Jtoharis^ L. 11., 3 P. and D., 110. 


Administration un 
the will be produced 


(i.) GranU for ihr Use and Benefit of Others 

harlnf JUj/ht. 

\ 212. When any executor is absent from the 

A,lmmi,.rntinn will, ‘province ill wl.icli .application is 

tbe will annexed to made, ailU thci’C 18 110 OXOClltor 

attorney of an absent ^vithil) the |)rovince willinSf tO 
executor. ^ , . . * . 

act, letters ol administration 
with the will anno.xed mav be e:rantetl to the 
attorney of the absent executor, for the use and 
beneiit of his principal, limiteil until he shall obtain 

i irohato or letters of administration granted to 
.liinself. 


This section Iim been incorporated as s. 28 in tlie Prcjbate and 
Administrution Act, V of 1881, tbe word ‘agent* being there sub- 
stituted for that ot * altornoy ’ 

AVbere a peison solely entitled to administration is resident within 
tbe juristlietioiL, tbe C\)urt wilt not grunt luiminist ration to bis attorney 
for Ids use am! benefit - 7 n the (toods tf Ihirrh, 2 Sw. and Tr., 139. 
But whore the estate wus trust -proptTty only, the Court allowed tbe 
attoriioy of u person who was residing in Kngland to take out adminis- 
tration— ■/« the (toods of' 39 L, .1., P. and M., 2G. In Jn the Goods 

of Roberts^ 1 Sw. and Tr., t)4, tbe Court granted administration to the 
nephew of tbe pers<m entitled, tbe latter being of advanced age and 
unwilling to take upon himself tbe burden of udininistratiou. 

It if necessary under tliis, ns under s. 21 3, that the attorney or 
agent applying for letters of administration should be within the juris- 
diction of tbe Court — /« the GomU of eseshitt^ 4 B. L. U., A}>p., 49. 
It soeiuti however, to be otherwise iu Englaml, where an attorney, though 
resident abroad, may obtain a grant under his power, provided ids sure- 
ties are resident in England — In the Gomh of Leeson^ 1 Sw. and Tr., 
463 ; hut ate /u tht Goods oj Hetd^ 3 iSw. and Tr., 441. But if both 
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principal and attorney rc»itle in the some place out of tbe iunadiotian, 
the Court will not make a to the attorney— Coote’s Tiub l*raot ' 

1 ‘ 26 . 

A British subject died in Knorland possessed of property both in 
Kngland and in India, leaving a will, by which he appoinltd lour per- 
sons to be his executors iii Knohunl, and IK. /). to be his executor in 
India, “ the latter ncc<nintinnr td the tornier for his intro«uis>i()ns, u|w»n 
which be will churjre* a eoininission of 3 per cent.'" J’rohate was 
granted to the four English exe< nt<)r*!, hnt IK />. rerunnu’e<l jirohate. 
Thereupon an apfilientiou was iwude in India for letters t)f adiniois- 
tration with the will annexed to he ]L;runted to the attorney of llic fonr 
Eofrlish exertitors. Phkar, J., held, that the English exeoatoi's were 
iiilendetl by the testator to linve j)o\ver of udministerinsjr the assets in 
Iinlia as wm*II ns in h*nj:land. and that, thcrehM (*, their attorney was 
entitled to letters of atlmiiii'.trutinii — In the dotuls (tf \5 |{. E. 

R., 8 Appx., 8. In the ea.‘<e of Vrlhow Lette, 33 1,. J , I>. iin<l AI., !07, 
a testator, who w as a domiciled 1‘ortncuesc, l>y his will appointed A and 
H his executors in I*ortn|.:ul. and ^ ’ ami /> l»is executors in En;jjlaml, 
and the (Anirt held, lliat the fact that one of the latter cxecntor.s was 
resi<lent in l*ortn;»al. the words * in KortU'jal ’ and ‘ in En^^hind ’ were 
equivalent to ‘ for Kortiieal ’ and * for England * respectively. 

Where ndininistration is granted in pursuance of a piiwer, (he "rntit 
must follow the terms of the power. Aceoidin^rlv, where a party enti- 
tled to administration is abroad, am! ha.N ci\oM a simple power-of-attor- 
ney to bis noent to take out admini-lration for his onc and benefit, 
adniinistrutioM will ^/ranted in the same terms as it would have been 
pratited to the princimd him'^i'lt — /« Me (goods of (loldshur^dt, 1 Sw. 
and 'IV, ‘20.>. So, if the letter of attoi ney eojitain »i power of substi- 
tution and the attorney exercise it. tin* substitute may take the ^ranf — 
Conte’s Proh. Praet., l'J9, eitin*; Valliser v. i>rd, Hunb. K\ch. Pep., IGC, 

The words for ‘ the use and benefit ’ do not exclude those who nro 
beneficially iiitt?restcd ; ami the peisoii to whom a fjnint i.H made for the 
u.se and hem*fit of unolher who i.n mit of the jui isdicl ii>n is liable to he 
suetl by the parlies henericially int(*rested in the e^t^le in the Dame way 
ns if he liad <»htaine«l letters of administration in iiin own richt — fVmw- 
herx V. liichnrlf 2 Hare, 53(». In that <*ase it was unstieeesst'ully 
contended that the attorney was only aer-onntahle to his principal. 

In Enpland. if tlu* attorney Ik* appointe<i by one only of two or more 
executors, a ^rant is made to such attorney to llie us** and benefit of 
his constituent, ami until he shall <lu!y apply (or and obtain pndiat.e of 
the will to be pranted to him. — ('oote’s Pii>h. Praet., 128. It is not 
necessary to i«'vc»ke letteisof udininistratioii granted to an attorney on 
the ptincipal ajqdyinp for am! tdjtaiiiing probate, as the grunt eea.sen 
and expires by the executor returning to the jurisdiction and taking 
probate— the (Joodx of CaxHidy, 4 Hagg, 360. 

* Province," oh defined both by this Act and by the Probate and 
Administration Act, V of 1881, «. 3, includcH any division of British 
India having a Court of the last resort — s. 3, ante. 


213, When any j)erson to Avliom, if present, 

Administration with IcttCPS of acllllinistratlon witll 

the will annexed niiuht he 
granted, is absent from tlie pro- 
vince, letters of administration 
with the will annexed may 
granted to his attorney, limited as abovementioued. 


the will annexed to 
attorney of an absent 
person, who, if f)re(»ent, 
would lie entitled to 
administration. 


This aectioo has been incorporated as s. 20 in the Probate 
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Adminittrniion Act, V of 1881, the word ‘ agent,’ as in the preceding 
section, being there substituted for that of * attorney.* 

As to persons entitled, if present, to administration with the will 
annexed, see ss. 195 and 196, supra, pp. 220, 221, 

According to the rules of the High Court at Fort Wiliinm, when 
application is made by the attorney of an executor or administrator 
resident in Englttiwl, .Scotland, or Ireland, or at any other place beyond 
the jurisdiction of tlie Court, the original will or an exemplification 
thereof, or an exemydification of the letters of administration, shall be 
niiiiexed to the petition, and tl»e power-of-attorney shall be verified to 
the satisfaction of the Court or a Judge — llule 686 of Belchambers’s 
Rules and Orders, p. 273. 


214. When a person entitled to administration 

in case of intestacy is absent 
from the province, and no person 
equally entitled is willing to act, 
letters of administration may be 
granted to tlie attorney of the 
absent person, limited as before mentioned. 


Administration to 
attorney of absent per- 
fkon entitled to admi- 
niMtcr ill case of iu* 
testacy. 


This HPctioii has been incorporated as s. .30 in the Probate and 
Adininistraiiun Act, V of 1H81, the wor<i ‘ agent,’ as in the two pre- 
ceding sections, being there substituted lor that of ‘ attorney.’ 

In V'ngland, the attorney of one of many residuary legatees may take 
a<1ininistru(ion with tlie will annexed witliout notice to tlie other resi- 
duary legatees ; and the ntt<trney of one of many next-of-kin may take 
nilininistratiiui in like manner without notice to tiie other next-of-kin — 
Ihiote’s I’rob. Pruct., 129. Hut under this section it wouhl seem admin- 
istration is (uily to bo granted where no person entitled equally with 
the person giving the power'of'attorucy is willing to act. 


Administration dur 
Ing miuority. 


215. When a minor is sole executor or sole 

residuary legatee, letters of ad- 
ministration with the will an- 
nexed may be granted to the 
legal guardian of such minor or to such other 
person as the Court shall think fit until the minor 
shall have completed the age of eighteen years, at 
which j)eriod, and not before, probate of the will 
shall be granted to him. 


This section has been incorporated as s. 31 in the Probate and 
Adiutiiittration Act, V of 1881. 

Probate cannot be granted to a minor — s. 183, supra, but an adminis- 
trator during tninoritj has all the powers of an ordinary administrator- 
a. 274 , 

In England, where a sole executor or sole residnary legatee is nnder 
age, the person entitled in preference to all others is the guardian 
appointed by the w ill or deed of the father under 12 Car. II, c. 24, ss. 3 
Ana 9— Ja Me Goodi of Morru^ 2 Sw. and Tr., 360. Next in order is 
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tbe gqarditn of the ettaie (not the person) of a minor appointed 
by the High Court of Chancery, or n guar<haii appointed by » ci»mpe* 
tent foreign Cimrt. If there be no !»uch gtianUan, the i^oirt iUelf will 
appoint a curator or giianliiin from the iiext-of-kin of tlie minor for the 
pfir|M»fie of taking the grant — Rich v. Chambcrlayney 1 Lee, 135; In th€ 
Goods of Ewing, 1 Hagg., 381 ; Coote’s l*rob. Ihuct., 1*29,130. 

In Gnglaiul, a natural guardian of a sole minor executor or residuary 
legatee «loe8 not appear to be recognized as entitled as such to admi- 
nistration with the will Hnnexe<l. 

This section speaks of the It^gnl guardian, — that is, possible, a testa- 
mentary guardian Nf){><uiited by the fiitber umlor s. 47, supra, p. 40, or 
a gtiardinii appointe*! by tli<‘C<»nrt to take charge of the minor's estate, — 
e, g., under Act XL of 1858, in cases to which tliat Act is applicable. 
It is to be observed that s. 47 does not apply to Hindus; see Act 
XXI of 1870, 8. % 

Where u grant is made to a guardian appointed by a fi»relg!i Court 
in Kngland, the afrpointmciit must be pmved by a co^iy of the order 
under wbtcb it is made, autbcnii(*utcd by tbe seal of the Court — In the 
Goods oj Jones, 28 L. J., 1*. and M , 80. 

The Court will not grant adminiMtrHlion to one out «kf several testa- 
mentary guardians without the consent of the others — Coo te’s Prob, 
Pract., 130. 

If two persons are appointed by the C«nirt gnaidiniis of an infant 
during the iiiitiority or until forthcr or<lcr, the guurdianship is at end 
on tlie death of one of them, and there innsl he a new appointment 
(Bradshaw v. Bradshaw, 1 Knss.. 528) : but in Kngland it has been held, 
that a testainentary guanlianship survtves, ulthougli there are m» 
exjiress words of survirorship in the appointment — Eyre v. Sha/les* 
bury, 2 P. Wms., 104. 


216 . When tliere are two or more minor exe- 
cutors, and no executor who has 
attained majority, or two or more 
resit! nary lej^atees, and no resi- 
duary legatee who has attained 
majority, the grant shall be limit- 
ed until one of them siiall have completed the age 
of eighteen years. 


Administration until 
one of several inin(»r 
executors or residuary 
legatees attains major- 
ity. 


This section has been incorporated as s. 32 in the Probate and 
Administration Act, V of 1881. 

ISee Coote's Prob. Tract., 133. 


217. If a sole executor or a sole niiiversal or 

Admini.tr.ti«n for residuary legatee, or a person 
use and benefit of la- wlio would l>e Solely entitled to 
natic Aofceiu. estate of the intestate accord- 

ing to the rule for the distribution of intestate’s 
estates, be a lunatic, letters of administration with 
or without the will annexed, as the case may be, 

30 
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shall be granted to the person to whom the care of 
his estate has been committed by competent autho- 
rity; or if there be no such person, to such other 
person as the Court may think fit to appoint, for the 
use and benefit of the lunatic until he shall become 
of sound mind. 


Tliiii icotion has he^n inoorj)orftted ns s. ?3 in fhe Pn)bate and 
Adntinistrafion Act, Y of 1881, with an siltcrntioii including minors us 
well us iuiinti<‘s. 

In England, it was the priictice of the Ecclesijistical Court to grunt 
adininistrution for the use utid benefit of u lunutie, tilthough the person 
allegetl to be so luid not been found u binutii*. by iii({insition ; but when 
sucli u case occurred, the Coui t required iifTiduviiH Htuting the fact of 
lunucy, and th»t no iiKpiiHition hud been liud, and, of couise, no coinniittee 
appointed. 'I'he (Nnirt then granted adiniiiixtrution to tlie next-of>kiii 
of theliinntie for tlio nne niid benefit of the binutic poinling the lunacy, 
and it reipiired siiretii's in d<»nl)le the aiuoiint of the property, and such 
sureties must have juHtified — Wiiiiuins on Executors, 524. 

This Act also seems to conteiiiplate lubninistnition being granted for 
the use and benefit of a iuiiatii*, aitlioiigii lie lias not been found to be 
such by a comiiiisHion, f»>r it provides for the case of there not being 
a person to whom the laire of the estate of the alleged lunatic has been 
committed ; whereas in all eases wheie a person is adjudged to be of 
titisound mind under Art XXXV of 18.08 {an Act to make better 
proriftion for the care of the estates o f lunattcs not subject to the juris^ 
diction of the Supreme Couit of Judicature), n manager of the estate is 
appi'inted (s. 9). See abo Act XXXI V of 1858. Act XXXV of 
JH58 has been, by Act XV of 1874. d«*elare<l to apply to the whole 
of liritish India except the Scheduled Districts. 

It may be useful to note the pnirtice in England. There, if a sole 
executor be a lunatic, ndmini.strution witii the will annexed will be 
granted to bis <*oinmitlee for his use and benefit during his luriacv — In 
the Goods of Phill%ps, 2 Add , 33t>, note (5). 'I'he prialuetion of tlie 
conimissioii proves the committee’s title and also the lunaey of tlie ward. 
If there he two eominitTees, both must take, or one must renounce — 
(’(Mite’s Prob. Eruct,, 135. If the cmninittee consiuit {In the Goods 
of Miines,^ Add., 55), or if there be no committee, the grant will be 
made to the residuary legstee — (.’note’s Prob. Pruct., 136. If the 
residuary legatee be a lunatic (there being no executor), the grunt 
w*ill be imuie to tlie committee of his estate, if he have one, or to 
the next«of-kin ; but the iiext-<»f-kin must file a declaration and give 
justifying security In case of intestacy, admininistration will be 
granted to the committee, if tliere be one, or if not, to the next>of-kin of 
tbetuiistie, next-of-kin of the intestate, or the husband of the intestate, 
as tb© case may be. In like tiiuiiner, where tlie intestate’s widow is a 
lunatic, admim.stration will be granted to the coniuiittee, if there be one, 
or if not, tti her nexi-t»f-kin. See Aijord v. Alford^ 1 Deaue, 324 ; In 
tks Ootids of Pennjf, I Hob., 426. 

Tb« Act under wbiob a manager of the estate of a lunatic ia 
ap)»oint©d ID Imtia is Act XXXV of 1658, which has already been 
refeiTiMi to, 'I’he English (Courts recognise a committee appointed by a 
foreign Coiuri-^Doote’a Prob. Pract., 136. 



860 . 818 .] 


OP LIMITBD GRANTS. 


235 


/, 


218. Pending any suit toucliing tlie validity of 
■ ^ . . the will of a deceased person, or 

denteute, obtaining or revoking any 

probate or any grant of letters of 
administration, the Court may appoint an adminis- 
trator of the estate of such deceased person, who shall 
have all the rights and powers of a general adminis- 
trator other than the riglit of distributing such 
estate, and every sueh administrator shall be subject 
to the immediate control of the Court and sliall act 
under its direction. 


TIiib section lian Iweii inrorpornted as 8. 34 in the Probtitc and 
Aciuiiiiistrutinn Act, V of 1881. 


It is the sniiie, with only sliijlit vtohul alterafions, ns s. 70 f>r Ihe En;!- 
lisli I*r<d)ate Act (»f 1875, ‘iO und ‘21 Viet , c. 77. 'I’lie cjihcs, theivfore, 
which huve been decided upon that Statute will he in p«uut here. In 
Horrril v. U’l/Zx, L. K., 1 1*. and I) , 103, Lord Pknzanck is said t«» 
liave observed : “ 'I’lie practice lias always he**ii that tins (’oiirt will only 
^raiit adiniiii.stration when a necessitv for the cruut has been made out. 
'I'his is hiid tlowii in the case oi' Bellew v. Jirllfw," 4 Sw. uud Tr , 02 ; 
(S. C.) 34 L. .1 , P. and M., 125. In th<‘ casi»cit<‘(I l*y Lord Pknzaiscr 
it was said, tliat administnitiou ppndenU hte wiuild l»e ^rniiited whenever 
tlie Court of(’hancory W(*uld appoint a lecciver. Sec OmiIc’s Proh Pruct., 
138. in Mortimer v. Pauli, L. K.. 2 1'. ami I> , 85, the C’mirt reluseil to 
nfipoiiit an administrator pi^ndrntf Ide^ where theie was a peisoii iiHiiied 
ill the will as executor whose uppoiiituiout was not questioned, und who 
could discliar^e the /unctions of an adiiiiuislrutor. 


The (h>urt will make the ijrant to one of the parlies with the consent 
of the otlier ( /V/rij*A SchoolnioMtertt ttf Srotlaud v. Frazer,, ‘2 Ilaj^ji , 6l5 ; 
DeChntclain v. De 1 Sw. and 'I’r., .34 , or ti» a noiniuee of hotii 
when they iioree in their noiniuati(»u {Sorthry v. (\H'h^ 1 A«ld , 329), or 
jointly to a nominee <»f each (Uel>'irr v /iellier, 1 Lee. 281 ; (hiote’s 
Prob, Pract., 138 ami 13fl) ; liiif where neither of the parlies to the suit 
applies, the (hiurt, under s. 70 of Ael ‘20 ami 21 Vici., <•. 77, it has been 
held, has p<»wer til appoint an admiiiiMtrator pendrute Itte in Ciintested 
tesfainentary and a<lmiuistratioii*suits on the applieatiiui tif a person 
wlm is not a party to such suit — 'i ichlatnie v. 7'irldfornr, P. H., 1 P, 
and D., 730. In that (ooie an administration-suit was likidy ti> he prii- 
tracteil, ami the Court appointed the administrator pendeule hie tit the 
instance of a creditor who was not a party to suit. 

Where it is just and priipcr to <io so, the Court will apfioint an 
administrator pendente hte^ altliough a receiver may liave been appoint- 
ed by the Court of ('hancery, in a suit peiidiii}^ between the same piirtii*a 
and aflectiii^ the same property as the testiiincntary or administration- 
suit — Tichhorne v. Tichhorne^ L. K., 1 P. and D., 730. 


As to the control of the Court, it was directed in the case of Chari* 
ton V, Hindmarzk^ I Sw. and 'I’r., 519, that the administrahir pendente 
Hie should not discharge debts until they hail been passed by the Ke>fis- 
trnr. Except with the special leave of all parties interested, lh*< 
Court cannot give an administrator appointed pendente lite special 
ftower to pay an annuity by way of maintenance to one of the residuary 
legs tee«, althouo:h one of the next-uf-kin — Whittle v. Keats ^ L« «!., 
P. aud M., 54. 
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(c.) For Special Purposes. 

0 219. If an executor be appointed for any limited 

Probnte limited to purpose Rpecified ill tlie will, the 
purpose fpecified in prolmte sliall be limited to that 

purpose, and if he should appoint 
an attonicy to take administration on his behalf, 
the letters of administration with the will annexed 
shall according V be limited. 

CD V 

'I'hin section lias been incorporated as s. 35 in the Probate and 
Adniinii«trHtion Act, V of 1881. 

The first part ol tbo section in taken from Conte’s Prob. Prnct., 142. 
In In the (Joode of ( ooprr, 1 Deane, 9, wln^re the testator diret‘ted that 
ber will was to take eiiVct only in a particoiar event, which bud not 
happened, but ini^bt happen, the Court granted general probate. 

' , 220. If any executor appointed generally give an 

authority to an attorney to prove 
a will on bis belialf, and the 
authority is limited to a p.arti- 
cular purpose, the letters of admi- 
nistration with the will annexed shall be limited 
accordingly. 

This section, whi<’b is taken from Coote's Prob. Pract., pp. 148-9, 
has been incorporated ass. 3b in the Probate and Admiiristration Act, 
V of 1881. 

The grant follows the terms of the power — 7w the Goods of Golds* 
borough^ \ Sw. and Tr., 295, per Sib 0. Cbssswell. 

221. Where a person dies, leaving property of 

Aanu..l.tr.ai<m limit, ''c "Jvs tlic Sole OF surviv- 

cd to property in iiig trustee, or iu wliicli he had 
wbioii a person has tt no Ixu I cticial interest on his own 

beneficial interest. ... 

account, ana leaves no general 
representative, or one who is unable or unwilling 
to act as such, leiters of administration limited to 
such pro[KTty may be granted to the |^rson bene- 
ficially interested in the proj)erty, or to some other 
person on his behalf. 

This section has been incorporated tia a. 87 iu the Probate and 
AdiainUUratlou Act, V of 1881. 

In England, also, where a person dies leaving personal property of 
which he was aoleor surviving trustee, there being no persona! repre- 
•entative, administration m»y be grnnteil liniite<] t(» tliat propertv. The 

S raiit is usually limited to the right, title, and interest of the aeceaaed 
I the property in qiieatioii-^Coote’a Prob. PracLy 150-151. 


Administration with 
the will annexed limit- 
ed to u partii'itlar pur- 
jiose. 
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Here the grant may be to tbe benefioinry or ceshit qtte trust, or to 
some other person on his behalf. In Englainh arhere there are }^ritotit 
entitled to represent the deceased trustee, such persons must first he 
cited {Pegg v, Chantherlain, 1 Sw. and Tr., 527 ; 7 « the GomU oj Bttr* 
ker^ 1 (7urt., 592), and it would seem that it would be so here, ittdess 
they should have actually renounced. If there be seveial parties inter- 
ested ill the fund, the grant will be limited to the interest of the cestui 
que trust making the application, unless the other cestuis que (rust 
assent to the grant extending to their respective interests— v. 
Chamberlain, 1 Sw. and ^J'r., 527. If only some of the parties elect, 
the grant will be ma<le to their nominee to the extent of their shanm, 
and the dissentient party or parlies are at liberty af'ferwnnls to apply 
for a grant limited to the remaining shares of the fund — Coote's IVob. 
Fract., 151. .So, if the iktsoii applying have only a life-interest, the 
grant will be limited to the receipt of the dividends or other produce of 
the property — Ibid. 


, 222 . When it is necessary that the representative 
of a person deceased Im; made a 

Administration limit- , . i* *. i 

ed to a suit. ])artv to a pendiiif^ nuit, and the 

ex(*cutor or person entitled to 
adrainistration is unalde or unwillinf^ to act, letters of 
administration may be granted to the nominee of a 
party in such suit, limited for the purpose of repre- 
senting the deceased in the said suit, or in any other 
cause or suit wliicli may be commenced in tlie same 
or in any otlier Court between tlie jiarties, or any 
other parties, touching the matters at issue in the 
said cause or suit, and until a final decree shall l>e 
made therein and carried into complete execution. 


This section has been incorporated os s. 38 in the Frobate and 
Aduiinistrutiun Act, V of 18b 1. 

The terms of this section are similar to the rules which guide the 
Court ill England. See Coote’s Frob Fract., 152. 

A limited administration is not sufficient in a case which, from its 
nature and character, according to the jinictice of the Court, involves 
general enquiries os the next-of-lciii, or gf-nernl empiiries as to 
assets ami creditors — v. Watts, 2 Fh., 149. 'I’hus, in 

Dowdesxcell v. Dowdeswell, 1*. R., 9 Ch. I)., 294, W, claiming to 
be one of the next-of-kin of an intestate, took out letters of admiitis- 
tration to her estate, and divided the residue amoiiif the su|»posed next- 
of-kin inclmling himself Afterwanls W died, aD<l then the plaintiff, 
who chiimefJ to be sole next-of-kin, and disputed the title of W and 
the other supposeil next-of-kin, brought a suit against Ws executors, 
calling upon them to refund a fixed sum of money which bad been 
agreed on ns the net resiflue of the intestate's estate come into thf 
hands of W as administ rotor, and praying that, so far as might b6 
ijfH*essary, the estate of the intestate might be adriiiolstered by the 
Court. All administrator ad litem was ma<le a defeiidaot. Jt waa 
held bjr the Appeal Court, affirmiog the deciiiou of V. 0% 
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that aUhoitfEb tlie only object of the unit wai to establish the title of 
the plaintiff as sole next>of-kin, a general administrator of the intes- 
tate's estate was a necessary party to tiie will and not merely an 
administrator od h7em. C<»tto«, L. J., said: ** Where you want an tidmi- 
nistratfon of an estate, you must liave not a mere limited »dministrat(»r, 
but a general administrator, — that is to say, a person constiiiited by the 
pniper nuthorities for the purpose of collecting and dealing with the 
assets, and the distinction is obvious between a case of ud ministration 
ami a case where a plaintiff simply wishes to establish that he has a 
claim against a person who is dead for the purpose of defending the 
estate. In that case a limited administrator is siifBcient, hecniise the suit 
invidves no kind of administration, hut simply the decision of the ques- 
tion whether or no the plaintiff has or has not a good claim against the 
estate i»f the ileceaseil.” — p. 304. See Jn the Goods of Chanter^ 1 Aob., 
274; Davis v. Chanter^ 2 rh., 550. 

In b'.ngland, administration limited to a suit is also granted to the 
nointiiee of a phiiiitid who is about to commence proceedings — Coote's 
Prob. Pruct., 152. 

Under a grant of this kin<l the grantee has only authority to carry on 
the suit, and lias no liiflit to receive the fruits of it— /« the Goods of 
Dodgson^ 1 8w. and Tr., 200. 


Administration limit- 
ed to the purpose of 
hecoiniiig a party to 
11 suit to he bi'oiiglit 
against administrator. 


223. If, at the cx[)irati(>n of twelve months 

from tlie (hite of any probate or 
letters of achninistration, the exe- 
cutor or administrator to u liotn 
the same has been granted is 
absent from the province within 
which the Court that has granted the })robate or 
letters of administration is situate, it shall be lawful 
for such Court to grant to any ]>ei son wliom it may 
think fit, letters of administration limited to the 
purpose of becoming and being made a ])arty to a 
suit to be brought against the executor or adminis- 
trator, and carrying the decree which may be made 
therein into etfect. 


This section has been incorporatefi as s. in the Pmhate and 
Adininistmiion Act, V of 181*1. It is foninieil iqion ss. 1 and 3 of Statute 
38 Geo. Ill, c. 87. 'I'hat Statute applied only to executors {In the 
GootU of Jiarrison, 2 Hob., 184) ; but it was afterwsnis made appli- 
cable ill similar cireMm«*l.nnces to all ca'tes where letters of adininiotra- 
tion had been granted by the Ktiglish Probate Act, 1857, 20 and 21 
Viet, c. 77, a, 74 

The wonla * at the expiration of twelve nionths,' which are to be 
found also in tlie Knglisli Staiute, have been held to mean at or after 
the expiation of that periinl which, uinler that Statute, is to roiumence, 
not from the grant of probate or letters of administration, but from the 
testator's death— >/a the Goods of lirndd^^ L. U., 2 P, and D., 330. 

In 7a the Goads of Jlamptom^ L. R«, 1 P. and D., 1, the executor being 
out of the jurtailictioii, the Court made a grant itf administration with 
the will auuexed to the father and guardiau of iufkut Wgateea limited 
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to the interest of those lej^utees in the unmlminisleret) e8t4<i4». In 
another ease a limit e<l grim t WAR maiie to the perRoiiul rt^prerieutulive 
of a legntee — In the Goode of Collier^ 2 Sw. and 'I’r., 444 ; 81 L. J,, 
P. and M., 63. Stte In the Goode of ( ooper^ L. K., 2 P. and 1>.» 21 ; 
and In the Goode of UayneSy 7 Jur., N. S., 332. 

The authority of ail ndministrator Appointed under this seetion does 
not become void upon the death of tlie executor or Adminiatrutor 
{7'aynton v. Hannoy^ 3 Hor. and Pull., 26), the j»nint being made, not 
fora limited time, hot for a limited purpose, — rir., for the piirfMiae of tlie 
person appointed becoming a party to uHuit ami carrying the ilecree which 
may be made therein into eflect -Ituinejord v. I'uynton^ 7 Vea., 460, 

If the executor return he ought to he made a party to a suit in the 
usual course ; the proceedings are not to be put an end to, hiit the tem- 
porary adininistraior may account, liuve costs, and be disciuirgtMi—- * 
Williams on Executors, 516. Itut payment of a debt to an adniinistia* 
t<ir appointi'd during tlic ahsem-e of an executor is a gootl {invment, 
even after tlie reliirii of the executor, provi<led the dehtor who paid 
the money had no imtice of the i etui u — TPo/Acr v. Woollaston^ 2 P, 
Wins., 579, citing Hodge Chtre^ 4 Mod., 14. 

Where an absent executor dies, and an iidiriinistriitor has been 
appointed diinng lii'^ absence, the piactice seems to be ft»r his executor 
or his adininisti ator (if any one apply to be imole such) to apply to be 
made a party to the suit, and then the ('oiiit will deal with liiu matter 
us on the return of an absent executor or udiiiinistralor — Iluiuejovd v. 
Taynioiiy 7 Ves., 460. 


' 224. Ill anj case in wliicli it may appear neces- 

A.imini»tr«tion limit- surv ft)!' preserving tlie properly 
ed to coiieeinui and of a <k*ceas(*(l tlie Court, 

lireseiyution o( de- ^vitliiii >vliose district niiv of tlio 

ceased .s property, . . 

property is situate, may grant, 
to any ]>erson wlioin sucli Court may think Ht, 
letters of administration limited to the collection 
and preservation of tlie property of the deceased, 
and giving discharges lor debts due to his estate, 
subject to the directions of the Court. 


This section bat been incorporated as s. 40 in the Probate and 
Adniinistrutiun Act, V of 1881. 

Grants such as are provided for by this section are also made in 
England, "i'hus, in a recent case, where it wiir for the beneht of the 
absent or unknown next-of-kin, the Court directed an admifiiNtrator 
ad colligenda bona to dispose of the property or any poiiioii of 
it ^y sale — In the Good* of Schwerdtjeger^ L. It., I I*. Div , 424. 
So, ill In the Goode of t'larkingtvn^ 2 Sw. and 'IV., 380, the C<*uft, 
under special circumstances, made a grant to a creditor ud volbgenda 
bona limited t*i collect the personal estate of the deceased, to give 
receipts for his debts on the payment of the same, and to renew 
the lease of bis business premises, which would expire before a general 
grant could be made. The Court, however, refused to give the admi* 
uistrafor a power to dis|ioee of the preuiises and of the good-will of the 
boaifieM. 
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In the CAM of In the Good* of Stewart, L. U,, 1 P. nn<1 D., 727, the 
. bnte coimiAteil <»f tiin)>er, winch wan likeljr to deteriorate, and of trade 
debta, and tlie C^ourt made a ^rntit ad colligenda bona to a creditor; but 
directed that, after puyineiit «»f iiecesiiarv cfinrgeff, the balance should be 
depoHtted in the registry until a generaf grant should issue. 

Adtiiinistration ad colligeudn bona will }>e granted not only to any 
one wImuii the Court considers for the <»ccasion eligible, but will also be 
made to the persons who are entitled to a full grant, or t<» entire 
strangers whom mere chance has bnniglit into the affair — Coote's Prob. 
Pract., 156 ; see also pp. 157 and 158. 

Clrants of this kind mny be made limited to the sale of a ship, or to 
tin* protection of cargo or other mutters relating therett), to sums due 
and to become due on bills of exchange— Cocjte’s Prob. Pract., 157 ; 
•oe In the Good* of Don M. Gudolle, cited 3 Sw. and Tr., 22. 


/ 225. Wlien a person lias Jiecl intestate, orleav- 

in<^ a will of which there is no 
executor willini^ and competent 
to act, or where the executor 
shall, at tlie time of the death 
of such ])erson, he resident out 
of the province, and it shall 
nj)pear to the Court to be necessary or convenient 
to appoint some person to administer the estate or 
liny part tliereof other than tlie ))erson who under 
ordinary circumstances would he entitled to a grant 
of administration, it shall l)e lawlul for the Judge, 
in his discretion, having regard to consanguinity, 
amount of interest, the safety of the estate, and 
prohahility that it will he properly administered, 
to appoint such person as he shall think tit to be 
administrator, and in every such case letters of 
adiniiiistratiou may be limited or not as the Judge 
shall think it. 

Tbis rectum is iucor|mrated ns s. 41 in the Probate nnd 
Adminintratmn Act, V <»f 1881. It i« fitiiuded upon s. 78 of 
tbc Kugliab Probate Act of 1857 (20 and 21 V'^iet., c. 77). In the 
KugHab Act, however, the words are and it shall appear to the 
Couit to be necessary or convenient in any *uch case by rea*on of the 
ineoleeney of the e*Utte of the deceased or other special cireumsUmce^ 
but it has been said that the insolvency of the estate is given as an 
example of the apodal eiroumstances which might induce the Court to 

E rant administration under the section — 7a the Good* of Farrand*, 
u IC, I P. Div., 441, per Hamnsn, J. 

Inaoleency ia not here mentioned aa a apecial circomatanee which 
might render It neceaaarr or conyenient to make a grant under this sec- 
tion, but la probable that where it did exist the Courts here would 
fiAlow the Ki^lllh oases. 


Appointment ns ad- 
niiiiintnitor of persun 
other limn the one who 
under ordinary circum - 
stances would he eiiti- 
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The followiujy deciKWrns upon the EnglUli Act may be iu point in 
caaes amiiig upon thU Act : 

A grant cannot be made unleaa there are apecial circuuiatancea 
to justify it — In the Ooods of White, 2 Sw. and 'I'r., 457. I'liere 
the persons entitled to administration could not bo communi- 
cated with by reason of the blockade of the ports of the Soutlierii 
States., but the Court refused to grant aduiinistrution to another us the 
pro[)erty was not perishable. 

A general s>uteiiivnt upon aflidavit that it is neecMsary, for the pre- 
8ervHti(»n of the peiMund estate aiul eflects of the decensotl, (hat 
administi ution should be gtaiMed, will not be Miidieient. 'I'he Court 
must be sati'^fied that it i.s neee^isnrv and convenient that the grant 
shimid be inude— /a the (j'oodH of Cooke, 1 S\v. and Tr., 

Where there wer(‘ only two next-of-kin and persons cMitithMl to dis- 
tribution, and one of tliein renounced and the otlier wa.s a luiuitle, and 
his next-of-kin also reiumneeil on his behalf, the C<»urt granteti udminis- 
tration ton peison wlu>, iieeordiiig to the ordinary practice of the Court, 
liad no right, ol)serviiig that the terms <tf s 7.*l(oflhe 1^11011x11 A<'t) 
were very gefierul, aiol gave tlie most extensive powers to the (hiurt t<» 
make gjaiits untl».*r spe<*i:d cireuiii'nlatiees to peisons who W(»uld not, l)ut 
for that Keetion, be cntille<l Lo theui. See Hawke v. Walderhunie^ L. R., 
1 1*. and J>., 594. 

Adininistrutioii has been graiite<i under the Knglish Act in the, 
following cases: — Wli(*ie tlie sole perH»>n entitled was a resident »d‘ 
Australia, and the jiroperty reqinreti iininediate niunaoeUHMil and 
pioteetitm — In the (Hoodit o/ Jtnies, ] Sw. and ’I'l' , I .‘i ; win re uti 
aged uncle an<l atnit were the only per.soiis entithal to rli.sti ibniion, 
and they eon.^ented to their s<ui being unpointed — //i (he (aoodn of 
Itohei t», ibid, tj4 ; where the person entitled was re.sident iu Afadras, 
and wrote a letter to a cousin directing Inin to «»a*ure the umouijt of 
the property — In the (rifodi of Drinhwater, 2 Sw. and 'I'r., 61 i; where 
the inte.state’s .son, wlio hud gone t<* Austndia, Inol not been heard 
of for seven years, and the intestate died two Hiid-a-half yinirs lud’oi e 
the se\en years expn ed, and no repre^tentatirni had been taken out to 
the father, and it wa*^ uncertain whether the son |ja<l die<J before (»i a(u*r 
his father— 7a the (Joodx of Peck, 2 Sw. and 'I'r., 506; where an exe- 
cutor w as nanied in the will, i>ul no person of the naiin; could be found — 
In the (roodn of Sawtrll, 2 Sw. and Tr,, 44H ; wlieie the intestule's 
father, who, if alive, could have been entitled to adniinister, had not 
been heard of for more than seven yeins, and the in Upstate hu<l died 
within the seven years — /a Me Goods o/ Smith, 2 Sw. and 'I’r., 5UH ; 
where the next-of.kin was a jumper lunali'- Jn the (foods of I'lndloij^ 
3 Sw. and 'rr., 265 ; wliere the j>erson solely inteiesled in, and the solo 
party entitled to represent, the estate of the deceased died without tak- 
ing out a grant, and his personal rejireaeiitutive filed a renunciation, 
ninl a consent to the grant being made to a creditor of ilie person origin- 
ally interested in, and entitled to agrant — 7wM<r Goods of Fraser, 
L K , 1 P. and D., 327 ; where an executor njijiointed by the will 
became bankrujit and left England for Australia, uiui the jiroperty 
WHS small — In the Goods of Coftper, L. Jl., 2 P. and J)., 21 ; 
where there was no one among the next-of-kin or pcisonii entitled 
to distribution, or creditors willing or able to act — In the Goods of 
Bateman, L. K., 2 P. and D., 243; where the deceased died in India, 
and portion of hts assets, which were a<ltnintstered there by the Adirit- 
nistrator-General there, who paid the other jiortion to his widow, who 
was resnleiit in India, were transmitted to Kiigiaiid for disirthuti>*n 
among tin^e entitle<l, adraiiii^tration being granU3<l as to the money 
aeut to England to one of the persona i uteres led ~-//i the Goods tf 

31 
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^ ji*., z r. ana u , 244. Tliu*, where the 

uext*of-kiTi were unable to ajjree among themselres as to which of 
thetn should take tidininifltrarion of the enute of the deceased, and 
all were willing that adminixtration ahould l>e gratited to a particular 
person who had no interest, the (A>urt refused to concede to the 
application - Tmgue v. Whartoriy Ji. R., 2 P. and D., 360, See In the 
Goods of Fairwcather^ 2 Sw. ai d Tr., 588 ; and In the Goods of Hale^ 
L. R , 3 P. and 1)., 207. 

In Hnynes v. Matthews^ 1 Sw. and Tr., 462, Sib (J. 

♦t.«f it... ’ 


the 

and 


in 


- of 

.til j^iigiunu nc imd no 

, and Ills per8(»nal pstntM ♦Kuro «.«.« > 

firuiation <*f the will 


the amount thereof being sworn tinder 
broU'dit bv one of tl»« six executors as 


estate 


{lL) Grants with Exceptim. 

226. Wheuever the nature of the case requires 

that an exce|)ti(>n be made, pro- 
bate of a will or letters of 
administration with the will an- 
nexed shall be granted subject 
to such exception. 

This section has been incorporated as a. 42 in 
Admtnistraiiot) Act, V of 1881. 

Thill, if a tfitstor annnint nit» 

iMiier miT MUte pi'onate save and except th 
if ihert d« uo auoh executor, Uia residuxrjF 


Probate or ndminis- 
tration with the will 
Bunexe<l, subject to ex- 
ccjition. 
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Iratifut Twith the will annexed) nf all and ningular the effeoU of the 
deceaaea under the same exception — CiK>te‘« Proh. Pract^ )60« 

Where a testatrix having executMl a will was advieed that a 
bequeat to her daughter should be secured to her separate lue, tind she 
gave directions that a testamentary paper to that effect ahould be 
prepared, a paper was thus prepares! purporting to be her last will 
and testament and contaiinn); a clause revokiti|r all former wills. The 
testatrix was n(»t aware that the paper (M>ntaine«l such a clause, and 
it was not read over to her. The clause was said to have been inserted 
per ineuriiim^ an«l was omitted from the probaU* — In the GootU of 
Oxwold^ L. K , 5 P. a»>d I) , 16*2. Hnt unless wor<ls have been inserted 
by fraud or mistake witliout tlic knowle<tjj« of tiio testator, the (^)llrt 
cannot correct tlie will either by (he oinissnin of wonls or by tbo 
iusertion of other words — Ii*irttr v. Harter^ L. U., 8 1*. and D., It. 




227. Whenever tlie nature of tlie case reriuires 
. , . . . , that an exception be made, letters 

Administration with 


exception. 


of admiiiistnitioii shall he frriint- 
ed subject to such exception. 


C«iote'rt Prob. Praot., IfiO. a'liis section has been incorporated as 
8. 43 in the Proljate ainl Ailniinistrution Act, V of IHKI. 

Wl lere a tc8tfit(»r has iiiude his will for a pHrticiilar or itmile<l pur- 
pose only,— , the administrution of a fund vcsfinl in hiiusclt hm trustee, 
the administrution of uri estate? vesteil in liiniNcIf as executor, or the 
fidiiiiiiistratioii of his own pro|M!rfy in smiie prirtinilar district or 
country, and lias died intestate as K^ourds ul) otlici propeilv ol his 
own or vested in him, the next-of-kin ( without wniliii;; for the exe- 
cutor to take tln‘ limiteil probati* to whii’h ln> in entitled under sindi 
cii eumstiincos) may take udininistration of all and sinenliir the de- 
ccaseil's elicets, ^ave and exccjtt wliut ilie testator has liniiheU' excepteil. 

In like nianner, the husband f»f a testatrix, who has made )n*r will 
under a power, may take administraiion, save and exi’cpt what she 
bad power to dispose of hy lier will and has disposed of by it, before 
the executor proves the wdl —Coote’s Pnd). PrinU., Kil. 

It seems that grants of probate and administrution with exceptiona 
are usually made in the first instance without tin* parties waiting for 
tlie limited grants being taken. Where the latter liave been iiia<le, 
it is more usual that the probate or itdtninist> ation he ctrlerorum (of 
the rest)— Coole’s I'rob. Pract , Ifil. See following aeutiun. 


{e,) Grants of ike Pa tit. 

; 228. Whenever a grant, with exception, of pro- 
" , ^ . bate or letters of administration 

Pnibate or adminiii- ..i ..i . ,i i 

trxtion of the rett. Without the Will annexed 

Las been made, the person en- 
titled to probate or administration of the remainder 
of the deceased’s estate may take a grant of pro- 
bate or letters of administration, as the cast may 
be, of the rest of the deceased’s estate. 


This iccUon has been incorporated m i. 44 ia the Probate xod 
AdiiiiBistreiioii Act, V of fSSl. 
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A grant of the reat, or a grant caU^rorum as it is technically 
denominateil, is a grant of probate or administration following upon a 
limited grant. It is made under the same conditions as a grant with 
exception — Coolers Prob, Pract., 16*2. Thus, if a testator bas appoint- 
ed one executor for a specific purpose or a specific fund, together 
with anotlier executor lor all other purposes and effects, and the 
first mentioned executor Inis taken his limited probate, the other 
may take probate of the rest of the testator's effects — Ibid. 

If a limited grant has been made (viz.^ on the renunciation of the 
executor) ilie r<‘si<iuaiy legatee may at any time come in and take 
adtuiniKtration (with the will annexed) of the rest of the deceased's 
eflects— //nV/. 

If a deceased had made a will and appointed an executor for a 
special purjjose or for a 8|)ecific fund or property only, and has died 
intestate in all oilier respects, bis next-of-kin, after the executor bas 
taken a limited probate of the will, are entitled to administration of 
the rest of the cflects of the deceased — Ibid. 


(/•) of Effects unadministered, 

229. If tlie executor to wlioiii probate lias been 
^ - ffrauted have died leaviner a part 

(Irant of enects un- /• ^ . .l » . . ^ i • 

aamiiiistcrctK testatoi* s estate unadiiii- 

nistered, a new representative 
may be ap})ointed for the purpose of administering 
such part of the estate. 

Tills section bas been incorporated as s. 45 in the Probate and Admi- 
nistration Act, V of 1881. 

Grunit of eflfects unudininistercd are technically called ‘ grants de 
boms uon,^ or * de bonis non admimstratis \ 

Uy 8. U16, supra, it is provided that “when an executor dies 
after having proved the will, but before he bas administered all the 
estate of tlie deceased, an universal or a residuary legatee may be 
admilied t»> prt»ve the will, and letters of administration with the will 
annexed may be granted to Idiu of the whole estate or of so much 
thereof as may be unadministered." See notes to ss. 179 and 196, 
supra. 

Under this Act, as already pointed out, the executor of an executor 
is not derivative executor ot the origiiml testator, even though that 
testator tlied before 1866. So that in the wonls of M ACPHKRson, J., iii 
De XowSrt V. Secreturt/ of Stair (12 11. L. K., 423). — “ Upon the death 
of the executor or ttdmini.««lrator of a deceased person, the estate of 
the lalter is absidutely unrepresented until .some one c<uue8 forward 
and gets a grant o( letters of administration." In England, the law 
is difierent. There, where there is a sole or sole surviving executor 
who * has pro veil the will, his executor represents the first testator, 
though hra administrator does not— See Williams on Executors, 258. 

The word * may* is not to be construed as merely permissive, but 
as directory, and as showing the course which the Lagislnture intends 
shall be atiopted — Souza v. Secretary^ of SbUe^ubi sMpra^ per 
f d* 
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8m. 231.] 

230. In granting letters of administration of an 
„ , , ^ , estate not fully administered, the 

effects unadtniuistered. CoUlt sllml 06 g^UldOu by tll6 

same rules as apply to original 
grants, and shall grant letters of administration to 
those persons only to whom original grants might 
have been made. 


Cootc’8 Prob. Prnct., 163. This section been incorporated as 
8. 46 in tlie l^robate uiid Administration Act, V of 1881. 

As to the persons entitled to ;rrants of ndministratitm, see p. 196, 
$upray et seq. See also Wiltiums on Kxecutors, p. 480 et $eq. 

Should any mistake have been made in the original jir.uit, the Court 
will make tlie necesnary corre»'ti»ni ; tims, wliere an original f»riint <»f 
administration was iinnle by the (hnirt to one of the next-ot'kin of 
a testator on it.s own constnicti<Mi tiiat he had not disposed of his 
residuary estate, it aflerwunis grunted ndininistralioti de Inmix non to 
the person whom the Court of Chancery had in the meantime de<’i<letl 
to be a residuary lejiutee — Warreri v. KeUon^ 1 *Sw. and 'J’r,, 290 ; Conte’s 
Prob. Pract., 163-4. 


231 . When a limited grant lins expired by 

effluxion of time, or the happen- 

Administration when ‘ * 


a limited "rant has ex- 
pircil, and there is still 
some part of the estate 
unadmini.steied. 


ing ot the event or contingency 
on which it was limited, and 
there is still some part of the 
deceased’s estate unadministered, 
letters of administration shall he granted to those 
fKirsons to whom original grants might liave been 
made. 


a’his section has been incorporated as 8. 47 of the Probate and 
Administration Act, V of 1881. It iclates to »nppUMii»Milal, or n» lliey 
are also technically culled prnnt8 ’I'hiH form of prnnt, althou;,th 

only required where tlie deceased's estate has not been fully ndiiitnis- 
tered, is disrin^uislied from a jirant df honts non as lieinj; a re-;»rttiit of 
the whole of tlie ileceased’s estate just as it was sworn to and cinhraced 
by the ori;;inal <?nint. Accorilinply, the estate, on the secemd "rant 
bein^' applied for, must be sworn under the same amount as that for 
which the original grunt wa.s taken, though a part of the estate may 
actually hove been disp<»sed of by the first grantee — Abbott v. Abbott^ 
2 Phill., 578. See In the Goods of Fozardy 3 Sw. aiidTr., 175 ; Cooie'f 
Prob. Pract., 171. 

Tlie following are examples of cases in which supplemental grant# 
mny be made (see Coote’a Prob. Pract., 172-173) : — 

(1.) 'Where an executor has been appointed for a limited period, 
and that rieriod has elapsed, a substituted executor, if there be such, 
takes probate. 

(2.) Where administration (with the will annexed) has been 
granted for the use and benefit of a lunatic executor, the grant ceaaea 
on the executor becoming sane, and he is entitled to probate. 
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If in ibe loti cate the administrator should haye died^ further 
adnifiiistration for the use and benefif; of the executor is granted. If, 
iioirever, the lunatic should hare died, the grant of adminstration ceases, 
and ndmitiifiratiou with the will anuexed is granted to the person 
entitled thereto. 

(4.) A simnar course is followed in the analogous case of a grant 
of administration to a guardian for the use and benefit of an executor 
during his minority. 

(5.) Where administration has been granted to the attorney of 
the executor, it ceases on the latter duly applying for and obtaining 
probate of the will. It also ceases on the death of the attorney. 

(6.) When probate has been granted of the substance of a will 
liinited until the original will or an authentic copy thereof be brought 
into the registry, the grant ceases on tlie original or an authentic copy 
thereof being discovered and brought into the registry, and the executor 
will take probate of the original or of the authentic bopy, as the case 
may be. 

8o, if administration is granted pendente Ute^ it ceases on the deter- 
tuinutioii of the suit. 


.) Alteration in Grants. 

232. Errors in names and descriptions, or in 
, , setting fortli the time and place 

Wtiat »rror« uisT be r i n i ‘ i 

rectified by the Court. tllC (iGCCHSGtl S (i6fltn, OF til0 

purpose in a limited grant, may 
be rectified by the Court, and the grant of probate 
or letters of administration may be altered and 
amended accordingly. 

This section lias been incorporated as s. 48 in the Probate and Admi- 
nistration Act, V of 1881. 

The name of thedecea.sed may have been misspelled, the status of the 
deceased inis^tated, or the time of the deceaseil’s death or the amount 
of the estate misrepresented. So, in limited grants tliere may have 
been a misdescription of the property to be administered, or there may 
have been misrecitnl of the power under which a will has been made, 
or of a deed by which a trust has been created — Coote’s Prob. 
Pract., 175. 

In the case of In the Ooodn of White, I. L. R., 4 Calc., 582, a 
probate was amended by inserting the word ‘Ward' instead of 
that of * W^hite.’ In In the Goods of Tow^ood, L, R., 2 P. and D., 
408, the Court allowed a probate to be amended, after it had issued, 
by tbe additimi of a fuller description of the testator than was given 
therein in the first instance. 

If tlie original grant has been lost or is inaccewiible, a notation or 
alteration is unkde upon an exemplification of it— Coote's Frob. Tract., 
178. 

In the case of an administrator applying to amend the grant of letters 
by increasing the amount, as stated, of the deceased's property and effects, 
fViriher aeciirity firow htiu would ba required. ISec Kuk 703, Bel- 
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ebunben’s E«)es and Orders, p. 281. Under thi« Act it baa been hel«l. 
that an executor is bound to give aecnritjr niton a grant ofadroinistniion 

tohim-/« re Juggode.hari Dabi, 8 C. ll. R., 897 ; (S. C 1 T R 

7 84 (but 6e€ Act V of 1881, •. 78), and poMiblj further aecuritv 

might be required from him should be amend the probate by iucreasiiii; 
the statement of the deceased's eflecu. 

In In the Goode of Allchin, L. R., 1 P. and D , 664, the Court made 
a memorandum to be endorsed on a probate, after it had issui*d, as to 
the true date on which a will was executed, when it was satisfied that 
the date given in the probate was erroneous. 

Alterations have also been made in regard to the executor or admi- 
nistrator where otni>4sions or mistakes have been made in the name or 
otherwise. 6ee Coote’s Prob. Pi act., 1 79. 

AH facts stated in explanation of such omissions or mistakes art 
proved by afllduvit— Coote’s Prob. Pruct., 180. 

233. If, after the grant of letters of atlministra- 

tion with tlie will annexed, u 
codicil he discovered, it may be 
addc<l to the grant on due proof 
and identification, and the grant 
altered and amended accordingly. 

Tills section has been incorporated as s. 49 in the Probate and 
Administration Act, V of 1881. 

In England, tlie followin<: firocedurc is laid down by Mr. Ooote ; -*If a 
codicil be f<‘und after probate <»! a will has l>cen granted, a separate 
probate is granted of that eodir il, and the first probate undergoes no 
alteration or ainendment. If, however, the appointiiicnt of the executors 
under the will is annulled or varied by tin- coditnl, the probate must 
be brought in and revoked, and probate will be grnnteil onew of the 
will and codicil. Should an nnattesterl or iiiiexcciited paper incorpor- 
ateil by the testator in liis will have been omitted from firobate, it may 
be amended by engrossing the former into it — (^»ot' ’8 Prob. Pract., 
citing Dr. Lusbiiigtoii in Sheldon v. SheUlon, 3 No. Ca., 233-236. 


Procedure where co- 
dicil discovered after 
grant of adinini.stration 
with will annexed. 


^ (/t.) Revocation of Grants, 

RcY^ation or annul- 234. TllC CTftnt of pFobate OF 

ment, for just cause, of i .. r i * * i 

grant of probau or ttU- letters of administration may he 
miiiiatiatioo. revoked or annulled for just cause. 

Explanation . — Just cause is, — 1st, that the pro- 
, , . ceedings to obtain tlie grant were 

ua cauw. defective in substance; 2nd, that 

the grant was obtained fraudulently by making a 
false suggestion, or by concealing from tlie Court 
something material to the case ; 3rd, that the grant 
was obtained by means of an untrue allegation of 
a fact essential in point of law to justify l^e grant, 
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though such allegation was made in ignorance or 
inadvertently; 4tli, that tbe grant has become useless 
and inoperative through circumstances. 

Illustrations. 

{a.) The Court by which the grant was made had no 
jurisdiction. 

{h.) The grant was made without citing parties who 
ouglit to have been cited. 

(c. ) The will of which probate was obtained was 
forged or revoked, 

{d,) A obtained letters of administration to the estate 
of as liis widow, but it has since transpired that she 
was never married to him. 

{e.) A has taken administration to the estate of B 
as if he had died intestate, but a will has since beeu 
discovered. 

( /*. ) Since probate was granted, a later will has been 
discovered. 

(//.) Since probate was granted, a codicil has been dis- 
covered, which revokes or adds to the appointment of exe- 
cutors under tbe will. 

The j)erson to whom probate was, or letters of 
administration were, granted has subsequently become of 
unsound mind. 

Tins iectiou has been incorporated os 8. 50 in tbe Probate and 
Adniiuistrution Act, V of 1881. 

“The Court,” says Itir. Coote, “ as baviiicr the fullest authority on the 
•ubject, is nut neccHaarily (»r absolutely fnncta officio after a grant has 
been made. For the Court p<»sae8se8 and exercises, when it becomes 
necessary, the f)(>wer of revoking or unnniling l(>r just cause any grunts 
which it has iinulc ; and in H(t doing, it only resumes into its own hands 
the powers whieh it putted with on false or inaccurate suggestions”-— 
Prob. Pract., 186. 

It was said by Mabkbt, J., in tbe case of Komollochun Dtitt r. NtU 
rutton M untile, I. L. 11., 4 Calc., 360 ; (8. C.) 4 C. L. K., 175: 
“The duty of the Judge upon an application being made under this 
section (‘234) soutewhht depends upon what lias pa.ssed on the previous 
grant of pndmte. Clearly, however, the first thing for him to do is 
to direct notice to be given to the executor, and all persons interested 
under the will, or claiming to have any interest in the estate of the 
deceased. It is also clear from s. *261, tliat the executor will be the 
plaiiitit! in the regular suit which the Judge will then have to try, and 
the object of this is clear. It is in order to enable the Judge, if he 
thinks proper, to cull upon the executor to prove the will again in the 
presence 01 the object<>r, notwithstanding the prior probate, just ns in 
Kngland be may be culled upon to prove the will in solemn form. But a 
discretion it to the Judge. Where there has beeu already full 
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enqmry to tho genuinencn of the will, tha Judjj^ will nrobaU* 
tiiktf, M be would have a right to take, tlie previous grant of probste 
M pritma facie evidence of the will, and lo «liift the on«» on to tlic 
objector. But if there had been no prerioua contention, and »he will bad 
only been prove<l suiumarily, op, in what is called common form in Eiig- 
land, tiiat is^ without any opposition and merely ex tMtrte, to the satisfiu*- 
tion of the Judge, who can know nothing of the circumstances or the 
state of the family, then he ought, in all ordinary cases, to have the will 
regularly prove<l afresh so as to give the objector an opportunity of 
testing the evidence in support of the will before being oalied ufK>ti 
to produce bis own evidence to impeach it.*’ 

A grant of probate Is not in the nature of a sumniary proceeding 
to be contested by a regular suit in the Civil Court— d/ciyAo v. Wtlliftmx^ 

2 N. W. P. H. C. R., 268. 'I'lio grant must be contested in the Court 
out of which the grant issued, and it must be contested before iho 
Court sitting as u Court of Probate, and not in the exercise of its ordi- 
nary civil jurisdiction— //nVf, p. 274, /»er TuaNBB, Ollg. C. J. 

Where an executor of a forged or revoked will obtains probate, 
or a minor obtains probate on the suggestion or tacit undorstanding 
tliiit he is of full age, or an executor obtains probate of a will of e 
living pers<»n (In the Irood^ of Napier, 1 Pliill., 8;t). the probate will ho 
revftked. See Coote’s Prob. Priict., 187 ; Trimlestown v. Trimlenlown^ 

3 Ilagg. Kc. R,, 243. 

In Warren v. Kelson^ 28 L. J, (P, & M.), N. S., 124, the Court of 
Chancerv having, after grant made, differed from the J'rerogntivo Court 
in its coiistru(!tion of the will, the <%>iirt of Probate reroki d tho grant 
and gave a fresh one to the person who was entitled to the resUhmry 
estate by the decision of the (kiurt of Chancery. In In the Goods of 
Morris, 2 Sw. and 'I'r., 360, cited in (/'ooLe's Prob. Pract., 20, «d- 
niiiiistratioii granted to the electeil giinrilian of the children of the 
intestate was reinilled, there befog u tcstmiMMitary gtiardiaii who had not 
renounced. Where <»ne of two exettutois heeuine lunntir, the probate 
was brought in and a fresh one granted — In the. Gaods oj Marshall, I 
Curt., 297. See In the GtHidx of Phillips,^ Atld., 33.5; and In the Goods 
of Neiclon, 3 Curt., 428. lu In the Goods of Ferrier, I llugg., 241, 
the tonant-for-lifi! having assigned his interest t<i the remaiuderman 
after taking udiuiuistration with the will annexed, the grant was revoked 
iiinl fresh nduiinistrutioii grunted to the remuinderiuan. 

'iMie Court never revokes a grant made lo a wrong persim except 
where the person, having the riglit to the grant whicli is to take its place, 
nsks for that and is al»<» prepared ti* take itut the same time tliat he makes 
bis application to revoke — Coo te's Prob, Pract., 191. Thus, in Phillips 
V, Alcoch, 2 Lee, 97, where a husband had obtained administration to 
the estate of bis deceased wife as intestate, and two wills were aftei - 
ward.H prmluced, the C<*urt refused to revoke the administration until 
one of the wills had been firoved to be good in law. 

In England, on revoking a grant, the Court requires it to be produced 
and delivered to the Registrar, so that it may be cancellcMl, unless this 
be impracticable, as where the peraon to whom the grant was made has 
left the country (Baker v. Russell, 1 Lee, 167), or cannot be found— /» 
the Goods of Langley, 2 Rob., 407. 

Upon the revocation of letters of administration which have been lost, 
mn undertaking will be required from the perf<m to whom they were 
granted, that if they be found be will bring Uiem in, and that they will 
DOt be acted upon— /« the Goods of Carr, 1 Sw. and Tr., 111. 

32 
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Ill certatfi cases the Court will not revoke an original grant, but will 
make a subsidiary grant, as where n sole executor becomes a lunatic, in 
which case a new grant will be made to the committee of the lunatic 
for bis use and benefit until he shall become of sound mind, or if there 
be no committee, to the residuary legatee. So also, in the case of a sole 
administrator becoming of unsound mind, a similar grant will be 
made. See Coote’s Prob. PracL, 193 ; In the Goode of Binckes, 1 
Curt., 


Who may apply for rerocation of prohate. — Persons who seek to 
content a will must prove ati interest suilicient t«> entitle tliern to a locus 
Mtandt in Court, but the WMiit of interest is un objection which should be 
taken at the earliest possible stage of the pro<‘eeding ( Mayho v, Williavts., 
2 N. W. P II. (’. K., and it seems a legatee under a will has nn 

interest suflh'ient to inaiiitaiii a suit for lli<‘ revocation of probate — Ihul. 
A creditor who has, prior to a grant of probate, attached property 
whi(*h his judgrn«*Mt-del»tor would naturally be entitled as beir of the 
allegetl testator, lias siodi an intercht iotbe property of tlie ileeeased as t«> 
entitle him, on pi<»bate of an ullegetl will being graiitetl. to apply under 
this section for revocation of ihe jnobate for just cause — (hnamith 
Mukerjee v. Nilmonry Son'll />eo, 7 (’. L K., .337 ; (S. (\) I, h K., 
6 Calc., 421b following Komollnchun Dutt v Xi/rutfon I. L 11 , 

4 ('ale., 3<>0 ; (S. (I.) 4 (b L U, 17.^. See also In re lihobonoondari 
Dahefy I. h. 11., <I (’ale., 4t»t». where n judgment-creditor nttJuh(‘d 
certain property b*doiiging to bis debtor, wbo was the ne.xt -f>f-kin of 
the deceased. 'I'lie widow of the deceaHe<l applied for proliati^ of an 
alleged will of her husband, ami it was held, that tbe jiulgiueut-ereditor 
Was entitled to oppose tlie grant ol piobute. 


Where probate of the will of n decen'*e(I mobiint bad beeti granted 
to tbe favourite chela wbo bad been appi»inte<l by tbe testator to be 
innlik of all tiie properties coinprist*d in tlie endowment, it being pro- 
viilcnl by tbe will that if anytbiiig were <l<»ne prejudicial to tbe inteiests 
of the endowment, or conti ary to ilimlii practice, religion, or usages, 
the propel ty should vest in sindi disciple of his who should he compe- 
tent and virtuous,— -it was held, that the Court had no ptiwer to revoke 
the probate on the grovnnl that the chela t«» whom it hinl been grnnteil 
had taken to an immoral course of e<»nduel, am) in eoiiseipiencc had been 
excluded from tbe eommiinity of inobunts — Da.ss v. Luichmun 

JDaJUi, 1. h. U , G (’ale , 11 ; (S. (\) (» C. l< K., 2(>5. It was pointed out 
that tbe proper course in sindi a case w'onld be to biing n suit under 
tlio Religious Kndowment Act, (»r any otlier suit for adeelarution that 
the person to wlioin probate had been granted had disqualified himself 
f(*r the oflii^e. If in that suit a il**<‘ree was obtained and iluly certified 
t<* the Court which grante<l probate, that Court would, it secerns, direct 
the revocation of the probate. 

In the case of Konudhtchun Dud v. XtlrudoH bundle., I, L. R., 4 
Calc., 360; (S, C.) 4 (-. L. U., 175, the (’onrt was of opinion that u 
person interested by a.sgigniueiit in tbe estate of a ileeeuseil per«<»ii 
might, where a will bad been set up and proved at variance to Ins in- 
terests, apply for reioculiuii of the probate of the will. See Batjnath 
Shahai V* Vespuity I. L. li., 2 C’olc., 208 ; (S. C.) 25 W , R., 

489. 

Cents , — Where letters of administration are revoked, the administrator 
will not get his costs of an administration -suit in.stitiitetl by him with 
knowledge that Himther fierson claimed to admiuister — Houseman v. 
I, L, H., 1 Ch. !>., 
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PART XXXI* 


OF THE PRACTICE IX (iRAXTING AND REVOKING PROBATES 
AND LETl'ERS OK ADMINISTRATION. 


Jurisiliction of 
tricttFiul^e in ^runtin^ 
iiini iw<»kiiij; proliatcH 
uiuJ letters of aiiiuini.s- 
t ration. 


235. The District Judge shall 
have jurisdiction in grunting and 
revoking probates and letters of 
udininistration in all cases within 
his district. 


This section has been incorporated ns s. 51 in the Probate and 
AduiiruHtration Act, V o( 1881. 

A jLrraiit of probate must b<‘ cont<*sted b(*f<irc tin* (^ourt out of whieh 
it issued sittinj; as a of Pndmte, and not in tin* exei'cisr of its 

nidinarv civil junsiliction. And, the fi’tthat a is e<»n(eMted im 

tlie ground of tl»e execution of th»‘ will Itaviut! b(*en oblaiiMMi hy fraud 
will n<*t, it Ims been held, <b‘ju ive tin* District Court, ns a < 'ourt of Pro- 

bale, of jurisdiction to dciiTimne an ajipliciition to revoke the piobale 

Afui/ho v n tlluttns, ‘2 N. \\ . I*. I!. (). K., 2'>H In 7;i re lihnhoMnituflnri 
Dahve^ I. L. K, U ('ah;,, 4(i(), however. ,J,, made the f«*l- 

lovvinj; remarks 'The only ^ronnd.s upon wincli probate ean be 
impeached in af’ivil (^*urt are those stated in h 44 of the Evidenee 
Act, — r/2., that the juobate was *rr;mted by a Court, not eompetent («» 
orant it, or tluit it was obtained by frand or collusion, which means 
frami or collusion upon tiie Court, and perhaps also fniud upon the 
p(‘rson disinlierited by tiie will {linruenly \\ Pou'vl^ I \’es. Sen., 1 Hh 
284); but it <'aimel be shown that llii' will was never exei wteil liy the 
testator, or was proem ed by a fraud praeti.s(*d upon him.'* 

'I’he jurisiiii'tion ni ^raufiiio probates am) leltei.s of iiduiiniHiralion 
under this s«*etion ui As'*am is vested, not in the Di'puty ( ’ommissiofier, 
but in the «Imlieial (/ommisjiiv»iier — Thuhoor Krt/ito Surma v. Jiu»vodeh 
(ihttshamee, 12 W . R., 424. 

'Pin* Hieh (*ourt has eoneurrent juri(nlic;tion in the exercise of all the 
powers conferred by this Act upoii the Distri' t ,Iud;»e (ii. 2(14, infra), 
Section 44 of the* Kvi<lence Act, I of 1872, in as foilowa ; — “Any 
party to a suit or either proceedin;; may show that any judpment, order, 
or tleerce whiidi is relevant umler s. 40. 41, oi 42, ami wliieh has been 
proved by tin* adverse party, was d«*live:<Ml by a (Vuirt not coiiipet4;nt 
to <U*liver it, or was obtained by fraud or collusjoti.'* 

A District ( 'ourt has no jur i,sdic*tion to admit the will of a Mahornedan 
to probate — Fatimunnimai v. AJir IJa/nza Aii^ (i (.). I>. K , .*101. 


[235A. T1 le lligli Court luav, from time to time, .T|)- 
,, , . , iioiut such iudi(*ial officers witbiii 

Power to appoint de- » . , 

le;r«te of District Jud^rc UllV OlStnct US it tllinks tit, tO JlCt 

to deal with non-con- fop tlic District Judgc US chdcgutcs, 

tention.H cases. . ^ i .l ” i i 4 .^ r 

to grunt probate, and letUTs of 


• S<* much of thi.s Part and Part XXXII ns relates to jrraiits of prohale 
mill letters of administration with the will nntiexe<l, and Pin ts XXXIII 
to XL (both coin lusire), so fin* as they relate to an executor and an 
administrator with the will aiinexe<i, notwithstandinti' s. ^131, infra^ 
were made, by s. 2 <»f the Hindu Wills Act, U> apply to Hind us, etc.* , in 
the Lower Provinces of Denj;al and in the towns of Madras and Dombay ; 
hut the portion of that seciifui inakiiijr these Parts of this Act, so appli- 
cable ba» since been repealed by s. 154 of the Probate and Adminis- 
tration Act 
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ndministration in non-contentious cases witliin such 
local limits us it may from time to time prescribe: 

Provided that, in the case of High Courts not 
eHtablished by Royal Charter, such jippointment be 
made with the previous sanction of the Local Gov- 
ernment. 

Persons so appointed shall be called ‘ District 
Delegates.’] 

wliicli i» H !)’! ii» tin* IVob.ite nnd Aibn'mistnition Act’ 
V of 1881, liiiH been udtlfd after h. ‘235 by ». 2 ot tlie I^istrict l)elej»atef' 
Art, VI of 1881. 


236. The District Judge shall have the like 
t Ju.lp..-, 1 >‘'" ITS and authority in relation 

HMti) tiK* tjnint- to the grunting ol probate and 

of probutc anti u<l- letters of adniiiiistratioii, and all 
miniairatioii. . i 

matters connected tlierevvitli, as 
arc hy law vested in him in relation to any civil 
suit or proceeding de[>ending in his Court. 


'I’lii* Hccti<»n ix iiu'diporated un h. 53 in tliL* rrobato and AdininiH* 
tratinii Act, V nf 1 881 . 

Uy s. 25 nf the nii^Ii»h rM»batt* Act (Statute 20 niul 21 Viet., c. 77), 
it was enacted : — 


** The Court (if Probate sliall have the like powers, jin ixdiction, and 
ftuthurity for enforcin*' th<‘ altcudanct* of pt*rM»i»s recjuiiod by it as 
aforestiiil, and for punishing pernons fuilinjr^ ncfilectin^S or refusing to 
products deeds, eTiiiences, or wriiiii;is, or ri'fu**ini! to appear or to be 
iwoni, or guilty of contempt, and oi.noially lor enforrino all orderx, 
decrees, and jndgiinMits uiudc or yivni by tin* (\>urt umler this Act and 
otherwise in relation to the nnittors to l»e impnred into and done under 
ihU Act, as are bylaw invested in the IIij;U (’*»urt ot (Mmncery for 
inch purpoftes in relation to any suit or matter depending in sncdi 
Court.'* 


That section of the English Act was held not toconstitutc nn ord< r 
of the Probate (^>url fur pavtnent of money a (dniige on land within 
8Utute I and 2 Vid.. c, 110, s. 13— /V(/a v. Bull^ 1 DeG. J. and Sm., 
141 ; Williauis on Executors, 300. 


In Cri$pin ▼. Camimo, L. R., 1 P. and D., 62*2, an order was made in a 
itatainentary suit on the defendant, both as executor of the original 
defendant and as being himself a parly, to pay the taxed costa. The 
ooata not having beeu paid within the time appointed, and the deiendant 
being abr(»ad, a writ of sequestrati^m issurd against his real and per- 
ionaT estate. A large amount of stock wa.s standing in tlie booka Ol the 
Bank of England to the credit of the defendant as executor of the ori« 

f inal defendant in tbe suit, ami a dividend was due thereon. It was 
eld, that the Court of Probste had no authority to make an order 
upon tbe Bank (without its assent) to pny over the dividands to the 
•^uestrators. 
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L. 237. The District Judge may order any pcnsim 
District m:.y produce and bring into Court 

order any person to ptipcroi* WfitinS^ beillj^ OF ])Ur» 

>er8^ testamentary portiiif]^ to be testaiucntarv, wbich 
^**^^^*^** nmy i)e shown to be in tlie pos- 

session or under the control of such j)erson ; and if it 
be not shown that any sucli paj^er or writinijf is in the 
])ossession or under the control of such person, but 
there is reason to believe that be has the knowledge 
of any such j)aper or writitig, the Court tnay direct 
such person to attend for tiie pur])ose of being 
examined respecting the same; and such person sliall 
he bound to answer such questions as may he put to 
liini by the Court, and, if so ordeiTnl, to j)roduce and 
bring in such paj)er or writing, and shall he sulqec't 
to the like j)unishment under the Indian Penal 
Code in case of default in not attending or in not 
answering sindi (juestions or not l)ringing in such 
})a[)er or writing, as he would have been subject to 
ill case he had i)een a party to a suit and had 
made such default, and the costs of the [iroceeding 
shall he in the discretion of the rliidge. 

'^riiis lias hoiMi iin*<»rponitiMj u.s «. 54 ir» the ami 

Aihnini'^truliuii Act, V (if ISSl. 

a'lic (*x<*in(*lifi<;ufioM (if a will fallH un«h'r ibi** <(ection, and may hn 
nrdcriMi to la* pnuluced uinl bt*«iuj»lit in — In the (HinKh itf Aru'ton^ S 0. 
L. U., Apfi , 7(). 

As In penultieN, Hce clnip. x of the Indian IVnal Code, Act XI^V (t| 
18G0. See s. *J6 of the Kngleh Trobale Act of 1857 (‘20 and 21 Viet., 
c. 77). 


, 238. 'I'lie proceedings of tlie Court of the Dis- 

„ .. , trict Judge in relation to the 

trict Judge’s Court in granting of pi’obate and letters 
relation to probate and of administration sluill, CXCCpt 
admmistratiou. ^ hereinafter otherwise provi- 

ded, be regulated so far as the circumstances of the 
case will admit by tlie Code of Civil Procedure. 


Thi^ unction h.'ii been incorporutod as a, 55 in ibe Probate and Aduii- 
nist ration Act, V of 1881. 

Mr. Stokes, in bis edition of the Succession Act, expresses an opinion 
tliat, having regard to delinition of ‘ iJistrict Judge’ in s. .'I, Mupra^ p. 3, 
as the Judge of a principal Civil Court of origiinil jurisdnrtiofi, ** this 
section applies to pr(K:ecdings of fitgb Courts in their testamentary and 
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intestate jurtsdtciion. There does not appear to Imre been any decision 
upon the question. By tlie rules, however, of the Hi^h Court, Calcuttn, 
it was provided, that the pro<‘edure in all cases, which should be brought 
before the Court in theexerci.se of if« original testamentary and intestate 
jurisdiction, uluuild be regulated, as fur us the circumstances of the case 
admit, by the riilcM of piocedure laid down in the Indian Succession 
Act of 1865, whether tl»e Act itself applies to the case or not; and to 
cases in which such rulcH are iriapplicahlc, the procedure shouhl be 
regulated by Act \'III of 1 as aiucnded hv Act XXllI of 1861. — 
Hule 65, Helcliainhers's Rules uii<l Orders, p. 8‘J. 

An ifnler made Viy a District Judge on an apf>lication f(*r probate 
not being a fund onicr, n«i rcicieiice tor the f)funion of the High Court 
upon siicli applicati(»n can he luadc un<ler s. 617 of the (.'ivil Procedure 
Code — /« t/ie inatlrr of Monohur Mookeijee^ I. Ij. 11., 5 Calc., 75G ; 
(S C.) 6 (; C R., 


239. Until probate be granted of the will oi 

a deceased person, or an admi* 

\\ heu and how Dis- . ^ i i 

trict Judge is to in- nistrator ot liis estate he con- 

icrferi? for the pro- sti tilted, tlK‘ District J lulgo, witli- 

tcction of property. wliose juris(li(*tion any part 

of the projicrty oC the dt^ceastnl person is situate, 
is autlioiized and retjuired to interfere for the })ro* 
tection ol such property at the instance of any 
person elaiinini; to he interested tli(*rein, and in all 
other cases where the Jiid<:;e considers that the 
profierty incurs any risk of loss or damage; and 
for that purpose, if he shall see lit, to a|)point an 
officer to take and kee[) possession of tlie pro- 
perty* 


Tlilii section l.i lud incorporated in tl»c Probate and Administration 
Act, V <»f 1881 . 

A maungcr under this section is not a legal rcfticscniati ve, and cannot 
institute or tlcteud a ^uit ; see Act 11 ot 1874, *». 64, 

See Regimental Debts Act, *26 and *27 Viet . c. 57, «s. 7 and 8, /ws/. 


240. P rohate of the will or letters of adininis- 

trati<»n to the estate of a de- 
ceasetl person may he granted 
l>v the District Judge under the 
seal of his Court, if it shall 
appear hy a petition, verified n« 
hereinafter mentioned, of the 
person applying for the same, 
that the testator or intestate, as 
the case mav be, at the time of his decease, had a 


Probate er ad ini - 
niatration muv he 
gruiiUHl by District 
Juilge, wlicn tc.*«tator 
or intcat^itc* at hin 
death had a tixinl 
dwelling nr any pro- 
jwerty within the jurU- 
dicti<»n. 
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fixed place of abode, or anv property, moveable or 
initiioveable, witliin the jurisdiction of the ,1 

This section lins been ineorporutcd us s. 5G in tlie Pn)bnte anti Admi- 
iiistrutioii Act, V of 1881. 




When application is 
mftde to the Judjjc of 
a district in which 


241. Wlien the application is made to the 

Jiulge of a district in which the 
deceased hud no fixed abode at 
the time of his (h*ath, it shall 
be in the discn*tioii of the Jnth»'e 
to refuse the application, if in 
his judgment it could he dispose<l of inoi*e justly 
or conveniently in another district, or, wlit*re the 
ap])lication is tor letters of administration, to grant 
them absolutely or limited to the prop(*rty within 
his own jurisdiction. 

This section has been incorporated as s. 57 in the Pj(>bjite ui»<l Adini> 
uistration Act, V of 1881 . 

i [241A. Probate and letters ol' administration 
Prol)atc and letters of nia \ , Upon application fnr that 

administration may l)o purpose toailV 1 )i.Strict I )ele<^•lte, 
Kiaulfd by Dek-Ute. l,,. J,j,„ 

anv cascj in 

whicli there is no contention, if it appears hy petition 
(verified as lierejnaftor mentioned) that the testator 
or intestate, as tlie case may he, at the time of his 
death, resi<ied witliin the jurisdiction of such 
Delegate.] 

^I’liis »c<’tion hu‘< been a<ldcd by f(, 3 of the District Delcf^utcM Act, 
VI c»f 1881. It also forniH 8. .'58 in the Piohule and AdminiHirutioii 
Act, V of 1 HHl . 


242. Proljate or letters of administration shall 

Co,Kiu,ivene,H of «I1 tl'G |)roi)erty 

probate or lettcra of and estate, nioveablc or inimove- 

out the province in which the s.anie is granted, .'ind 
shall he conclusive as to the representative title 
against all debtors of the <lecease(l, and all persons 
holding juoperty which belongs to him, and shall 
afford full indemnity to all debtors paying their 
debts, and all persons delivering up such f)roperty 
to the person to whom such probate or letters of 
aduiiuistration slinll have been gruuted. 
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[Provided that prolmte and letters of adminis- 
tration gr.'inted hv u High Court after the first 
day of A|)nl, 1875. shall, unless otherwise directed 
hy the grant, have like effect througliout the whole 
of British India.] 


l»y Act XIII af 1875 .'tnd Act II of 1874, 
liHM l)ccn iiic<irporat«Ml, wiili ntMitioim in tlie proviso, as 8. 59 in 

the l*i<»hale uiul Adinmi.Htratioii Act, V of 1881. 

The pntvi«o io hrackets has lieen atUdeil by Act XIII of 1875, s. 2. 

'Die cipre8«ioM * IH;!li in this scctioti sliiill mean and be 

deemed always Io lijivc iin*niit (o < a Hijrh Court for the time bein" 
rslHblished tiinler 24 and 25 Viet., <•. 104 ; (5) tlic Cliief Court of the 
rnnjtih;(c) the Court «»f the Recorder of Rangoon” — Act II of 
1 874, H. 1. 

Cranti of letters of ntliniiitstration to an Administrator-Genera!, it 
w«H hrhl, arc imt ntlectcd by tlio Anicmling Act, XIII <d’ 1875, but are 
still grantfd umlcr Act llol‘l874; ami. uceordinirly, sntdi grants, though 
general in form, arc still liinilctl to his own Trcsidency — /« //ic Goodn 
ttf Itf^wnoHy \. \t R., 4 Cah’ , 770 ; (S. (^ ) 4 (' L. R., 42. Sees.GGofAct 
11 of 1874. Rut now, under s. M of the Adniinistiator-tjenerars Act, IX 
of 1881, the High Court mavdir<*ct, bv iis grant, that probate or letters 
»»f udminiiitratioti grante<l to an Adnnnistrator-Gcnt*ral of one Presi- 
dency ihall have ellcct tlir<Mighont eitlicr or both of the other Presi- 
dencies. 


U’he rights, duties, nn<l privih'gos of the Administrator-General are 
in no wav nlleetcd by fin* provi.sii>t».s of the I'robatc and Aduiioiiitrution 
Act; see the Raving cl.iusc, s. 149, of that Act. pout. 


In In the Goods of Shovm ('hum Mullick, 1. L. R., 1 Cnic., 52, where 
the testator ilied in 1H72, leaving a will dated 20th November, 1865, 
and lelt pro]>erty within tlie loe.d jurisdlenoii of the High Court at 
(^dcMitta and also within tlie local jm is<lietion of the High ('ourt at 
Roinbav, prohate was granted t** the executors as to tiie )>roperty 
nitnato in Calcutta. An application was subsequently made by the 
executors for a grant of probate limited to tlie pro|n*rty in Bombay, 
and A certificate niuier s, J1 of Act XIII of 1875 (s. 242 A of this Act) 
WAS asked for. The t%»urt held, that it was not empowered, under Art 
xni of 1875, to gtaiit probate limitiHl to property in any province or 
preshlencv. Again, in a ref«Tenee iimler tlie Court Fees Act. it was held 
that, except iiiuler snecial circnmstniu'e, letters of administration to the 
estate of a deceased Hindu must be taken t»ut in respect of the immove- 
able, as well ns the moveable, property humiing part of the estate, and 
duty paid on the value of the whole — /« thr Gtwds of Grish Chuuder 
Miiter^ I. L. U , 6 ('ale., 48.S; <S. (\) 7 ('. L. R., 593. (In the report# 
f»f this case the earlier cas«*s on this subject will be found collected.) 
Rut, in the High ('ourt, Calenttn, after the first day of April 1875, all 
granUof probate «*r lettet^of administration under tlie Succession Act of 
1865, and all grants of probate or letters of administration with the will 
annexed under the Hindu Wills Acu 1870, shall, unless otherwise 
ordereit. be drawn up by the Registrar with eflect limited to the pro- 
Tinc# of Rengal— Uelelnimbers's Rules and Orders, No, 701, p. 280, 
dated the 2lfl June, 1875. As to probates aod letters of adininistratioa 
grantod in respect of eMtate^ of Hindus, see the Probate and Admiuis- 
trmlioii Act, V of 1881, s 59, post. 
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Prior to the Uimlu WtR« Ae|» ejrmnt of pix»I)iito of the will nf a 
llirnlii coiiferm! no fitie u|hir the execu‘or. It wan evidetice of the 
exectit(»r'e title, far out V R9 a decree of the Court )rrAutin}{ it woiihi 
t»o, i» am el?, — between tlie pnrtieji nod those orivy to the •uit in 
which the decree is made — Sharo Jhbt v. lialtitHt /Juji, I It. L. R. 
(O. C ), *24. See now the I'mbate uii<l AduiituKtration Act, V of I88t. 

In /« the Ctoofts of Iftbi Mutrn^ 1 Morton's Itep., 7i'5, Pf;Ki„ (/ J., 
said: ** In j^rantiM;; tidiiiioist rations to native estates, tJie interference of 
the Ci»ni (H oiiiiinally pr<ic<‘e<h'd n(>on the siip}>ositi<nii the consent of 
the parties interesti'd ; ” and in /« the (roods of ^lonushre iioxnetn AH 
(Fult<tiiV Ucp., 331t-40), le* said; “‘the power of this (’onrt to jjinnt 
|*ro|)ates and adlniMistration^ in native i‘stjitcs, where thete is property 
within the h*cal jut isdict Ion, has of lal«‘ ht*cn expresilv reeoy;nir»*d ** 
See In the (roods t>f Sutnitooehunder Mtffer, ) 'favlorttinl Bell, 30*40; 
Alifkor iionee Prtshwo K. I f o , th , *J0 

an application for prolmte, as lono tot it is made bond fde, it is 
in»t the pri»vince of tlte ('ntirt to oo int<» tpovstions of lilh' with refer- 
t'lice to the propejty <»f winch tin* will pnipoils to dispose ** //rAtff'iy 
foil Stindyol V. Jri^>;o Afotnui (tossotn, I. L K , 4 t'ah',, 1 ; (S. ('.) '2 
]j. K., 422 A orant of pndi.itc as pointed oni In tiiat I'list* hy 
(lAKTif, (’ d , <loes not oonf.T upon tin* e\(*cutor imv tide to property 
which his testator h.id no ri^rht to dispose of. It only p(*rf<*ct« the 
repi'cMi'iitati vt* title of tie* * \<-cnt<*r to <)ie piopcrtv v^hidi did heloiio !•> 
the testator innl over winch he Inol u <li>*posino pnivet . S<*c In te 
JVohiH/oorf^n, 7 C'. L. K.. dH7. 

Sc<*tioii IbH is not now enihodicd in tin* Hindu Wills Act ; see 
S 1.54 <»f the I'rohat e and A il III mist r)in«*n Act , N’ of I MH 1 , in whii’h, how* 
ever, it is incorporntc^l as 5. >ce s 1 Mh, suj/ni^ and iioti's tliert?to, 

Ilnty — By Jv'lieil. <*1 11 of tlmt'oinf A<'I, \’ 1 1 of |H7(>, a duly 

<if 2 pci cent niiist he paid on th uiiioiiot or xaluc of the property in 
lespi’ct of who li prohatc or httcfs ..f adrinnist fa t mn vhtill lu* ;jilnted, 
if such amount or value exceeds I,n(K» i upecs. S^•e In (hr (rotoU oj" 
(» B L R., Appx., l.dM. 


[242A. Wiu iicvcr a !rraHt <»f or lt*ttt*r8 

f of a<iinjni.stratit>n is ntadt? by a 

tificuic hy liioh Coiiri Uiirh ('(Mirt wiili .such t Ucct aslast 

aforesaiil. tin* IU*<2islrar or nuc‘1i 

<.l icr Ch urts. otlici* oflici*!* as tli(* Uigb (’ourt 

niakini!: the irrant tliiiiks Hi, shall s(*ih1 to (•atdi of 
thc‘ other Courts a cerliticale to the following 

effect: — 


I, A, /i, Rogi.strar [jtr as fhe tyise may Ac] of the 
Iliich Court of »l iidieature at 

[or as the case mat^ Ac], lierehy certify that, on the 
day of 18 , the High Court of 

Judicature at or as (he case may Ac] 

granted |irol>ate of the will or lett(*rs of admifiih- 
of the estate] of C. />., late of 
deceased, to K, of and G. //. of 

, and tliat such prohatc [or Ie|^ers] 

35 
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)ms [or liave] effect over all the property of the 
ileceased throughout the whole of British India ; 
and such certificate shall be filed by the High Court 
receiving the same.] 

TbU tection was added by s. 2 of Act XIII of 1875. 

It bus been ext»*iuled to Courts other than High Courts by s. 60 
of the i*i (»bttte and Adiuiiiistnition Act, V of 1881. 

With every certificate to he sent to a High Court under the provi- 
•ioiiM (»f thin Hection, the Itegi.strar sliull send a copy of the inveiiti ry 
of the property and erteeta of the deceased — llelchauibers’s Uules 
and Ordeis, No. 705, p. 28*2. 


(’onclusiveness of 
nppli(‘ati(»ti for probate 
or adtutniHlraliun, if 
(iroperiy made and 
verified. 


243. The aj)j)lication for prohnte or letters of 

administration, if made and veri- 
fied in the manner hereinafter 
mentioned, shall he conclusive 
for the purpose of authorizing 
the grant of probate or admi- 
nistration, and no such grant shall be impeached, 
hy reason that the testator or intestate had no 
fixed |)lace of abode, or no jiropertv within the 
<listrict at the time of his death, unless hy a iiro- 
ceeding to revoke the grant if obtained by a fraud 
upon the Court. 


'riiit* Hcctiofi is incorporated as 8.61 iii the Prubate and Adiuiiiistraiioit 
Act, V of 1881. 

lly tlie rules in force in tlie High Court, Calcutta, applications 
for pnibnte in coinuion foi in of a writtcMi and perfect will, written or 
suh-scrihed hy the testator’s own bund, shull he made by petition with 
the will, and the uffiduvit of the executor annexed, stating the time of the 
testatoi's tieath, that the writing annexed i.s, as lie believes, the last will 
ot the deceased, tliut he is the executor therein named, and that the 
deeeasetl, if a llritl'^h subject, left eflects within the juris<lictioii of that 
INmit, and if other than a Hritish subject, within the Calcutta juris- 
diction of that Court, and such either proof, if any, as the Court may 
>Uulu 678, lielcbambers’s Uules and Orders, p. 361). 


0 244. Application for prohnte shall be made by 
„ . - , a petition distinctly written in 

Petition for prubite. i* i • 

r^ngiisli or m the language m 

ordinary use in proceedings before the Court in 
which the application is made, with the will an- 
nexed, and stating the time of the testator’s death, 
Uiat the writing annexed is his last will and testa- 
ment, that it was duly executed, and that the 
l^etitioner is the executor therein named; and in 
addigon to these particulars, when the application 
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is to tlie District Judge, the petition shall further 
state that the deceased at the time of his death 
had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the juris- 
diction of the Judge ; [and when the application is 
to a District Delegate, the petition shall further state 
that the deceased, at the time of his death, resided 
within the jurisdiction of such Delegate]. 

The won^s in brncketa liavo betMi adtled I> 3 r a. 4 of tlie Diatrict Dele- 
pntea At% VI of 1881. 

The section, llms amemle«l, tma boon incorporatetl os s. 62 in the 
Prohute mu) A<)iuiMHlnition Act, V of lH8l. 

It is sutrK’ient for t)»e purpose of fiivinj; juristliction under t)»is sec* 
tion that the property, allejri’d hy tlie pftilirm to have heen sitiiAle 
witiiin llie juristliction of the .) udjre, slioiih) liuve Ikhmi in the pof*se«- 
ftion of tin* testator at tlie time of his death — Itun Jiahatlur Singft t. 
AJoharanee Rajrup Koer, 4 C. L. It , 49H. 

I'lie Limitation Act does not npjdy to app)i(*ntions for pro))ate — Jn 
re Inkan C'hnntler Hoy^ I. L. R , (> (ailc , 707 ; (S i\) H (.\ li. It., ; 
ijfohtnd Chund GoK»amt v. liungun AJoney Dan/tee^ (> C. L. R., 345, 
(S. C.); I. L. R , 6 Calc,, 60. 

I)y tlie rides in force in the llijrh Culeutla, every pr*tition for 

prolaite ot letters of lidmitiistrntioii .shall contain, in iiddition to the 
particulars required by this Act, a stuUMiicnt rontiiioinp such iletails 
as will hIiow fully how ami on wliat {principle the value is calculated 
or urrivcil at — BchdiamheraN Rules and Order*, No. 700, dateil the l»t 
March, 1873, p. 280. 


lu what case* trans- 
lation of will to he 
annexed to the j>cti- 
tion. 


245. In cases wherein the will is written in 

any language otlier than 
lish or tlian that in ordinary use 
in proceetlings l)efure the Court, 
there shall he a translatioii 
thereof annexed to the ]>etition hy a translator of 
the Court, if the language he one for wliich a 
translator is appointed; or if the will he in any 
other language, tlien hy any person competent to 
translate the same, in which case such translation 
shall he verified by that person in the following 

manner: — “I (y^. IJ.) do declare 
that I read and jierfectly un- 
derstand tiie language and 
character of the original, and 
tliat the above is a true and accurate translation 
thereof.’* 


Verification of Iran*- 
latioti made by any 
|>«nion other than the 
Court traiuflutor. 


Thtii Aection baa been incorporated a* a. 63 tu tbe Probate and 
' - Act, V of IbSI. 
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Bjf the rule# in force in the High Court, Calcutta, in cnse« where 
tite will \n written In any of the eastern or foreign languages and 
characters, there shall be a translation thereof annexed by one of the 
Hwoni interpreters of the Court, it it be a language for which an inter- 
preter is appointed, or if it be any other lungiiage, then hy any ]>er- 
son Competent to translate the same, in which last case sucn tran- 
slation shall he accompiinied hy an affidavit of the translator that he 
road and perfectly understands the laiigusige and cliaracter of the 
originul, and that the same is a true and accurate translation. — Rule 
679, IJelcluunhers’s Rules and Onlers, pp. 269-70. 

Sec Coote’s I’rob. Prnct., 210-13. 


246. Applications for letters of administration 

sliall be made by ])etition dis- 
retitum for letters tiiictlv Written as aforesnid, and 

of ailinnuslration. . * , , i i 

statini^ the time and place of 
the deceased’s deatli, the family or other relatives 
of the deceased, and tlieir respective residences, 
the rijrht in wliicb the petitioner claims, th.nt the 
deceased left some property witliin the jurisdiction 
of the nistrict .Indtje [or District Delegate] to 
whom the application is made, and the amount of 
assets which are likt ly to come to the petitioner’s 
linnds; [and wlieii the application is to a District 
Delegate, the petition shall lurther state that tlie 
deceased at the time of his tleath resided within the 
jurisdiction of sucli Delegate]. 


a'he words in hrai'kcts have added hy ss. 4 and 9 respectively 
of the l>islrict Delegates Act, VI of 1881. 

*rhe sectiitn, asjiiuended, lias been incorp«)rntcd a« s. 64 in the Probate 
and Ailinitnstiaijon Act, V of 1881. 

By the rules of tin* High Couit, ('nlcntta, applications for letters of 
u<huini^tvution slnill be by petition, stating the time ami place of the 
deceu^eiTs tlcalli, the family or other relati\e#i of the deceuHed, ami their 
respective rt“>idences, ami in caNc they shall be abHeni fioin tht^ jnris- 
dii'iion of the (omit, wbetber they have noy known agent within the 
juiisdiction t>f the (^>urt in wdiicli the petitioner claims to mlininister, 
and the amount of the n.sscts which are likely' to come into hia hnnda ; 
which peliliiui ’'>hall he verifie<l by afliihirii to befiletl therewith and the 
»WH*eMsary citations shnll then issue, ami the application shall be ndver- 
ttse<l tui MtUidav in thiee snecessive weeks of the («azette of iudia— 
Rule 680, UelchambeiVs Rules and Orders, pp. 270-71. 

See Admiuistrutur Generars Act, 11 of 1874, a. 6. 

' [246A. Every person applying to a High Court 

A,Wiiioiml...uu«...i.. pioUute* of a will, or letters 

in (wtiiiun iur i>ro- of ntliiiinistration of an estate 

intemled to have effect through- 
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out British India, simll state in his petition, in 
addition to the matters respectively required hv 
8. 244 and s. 246 of this Act, tliat, to tlie best of his 
knowledge and belief, no appHeation lias been made 
to any other High C(mrt for probate of the same 
will or for letters of administration of the same 
estate, intended to have su<‘h eHect as last aforesaid, 

or, when any such application has been made, 
the High Court to which it was made, the jierson 
or persons by whom it was made, and the proceed- 
ings (if any) had tliereon. 

And the High Court to which any ap])lication is 
made under the proviso to s. 242 of this Act, may, 
if it think fit, reject the same.] 

HiM’tion, wlilcli liHs ncbUMl In tlin Indinn Acl by 

Act XIII of 1875, «. il, lius bcfii iiu*i>r|»oraU‘(i u« rt. 05 in the l*rn- 
bute und Admiiiistratinii Act, \ of 1881. 


247. Tlie petition for probate or letters of a<l- 

, , iiiiniKtratioii sliall in all cases lx* 

IVtitioii lor probate .i i » i -x- i 

or letters oi adiiiinis- su hsei’i 1)(‘(I hv the petitioner aiKl 
tration u> be si-'iied pleader, it aiiv, and shall he 

Ncriiie.l 1).V tl.e petitioner in tl.o 

followinir manner, or to the like elfeirt : — 

“ I {A. /?.), the petitioner in the ahove petitiim, 
declare that what is stated therein is true to tlio 
l>est of iny information and l>elie(.” 

'I’liis sfctiiin is iiicorimruU’d as «. GO in tli« I’rnbate atnl Atluiiiiistralion 
Act, V of Ifttl. 


248. Where the application is for prohate, the 
„ .. . i)etition sliall also he verified 

tion for probate hy hy at least oiie ol the Witnesses 
one of the witncKhea ^yill (vvlion procuralile ), 

tu the will. manner or to the effect 

followim'’ 


I {C. Z>. ), one of the witnesses to the last will 
and testament of the testator mentioned In tlie 
above petition, declare that I was present and saw 
the SJiid testator affix his signature {nr mark) there- 
to (as the case may be)^ {or that the said testator 
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ncknowledged the writing annexed to the above 
{tetition to be his last will and testament in my 
presence ” ). 

'rtliff fcction liMs h4*en inoorporated as s. 67 in the Probate and 
Administration Act, V of 1881. 


249. If any petition or declaration which is here- 
loni f.ir milk- by required to he verified shall 
av.Tineiit in contain ativ averment which the 

petition or declaration. s . .i •/> x* 

‘ person making tlie venheation 

knows or lielieves to be false, siieh person sliall be 
subject to punishment according to the provisions 
of tl le law for the time being in force for the 
punishment of giving or fabricating fal.se evidence. 


Tlii* acetion has been inct»rporated as s. 68 in tlie Probate and 
AdininiMtnition Act, V of lH8l. 

h or Inw for the puni^tlnnent of ifiviojj or fahrioatiiij; false evidence^ 
•ec the Indian Penal Code (Act XLV' of 1800), chap. xi. 




Difitriet dudjic nmy 
examine peiiiioner in 
j»erson and retpiire 
inrthcr evidenet*, and 
ia<4ue eitntioiis to in- 
^pect the proceedings. 


250. In all cases it sliall be lawful for the Dis- 
trict Judge [or District Dele- 
gate], if be shall think proper, to 
examine the petitioner in person, 
upon oath or solemn affirmation, 
and also to require further evi- 
dence of the due execution of the will, or the 
right of the petitioner to the letters of adminis- 
tration, as the case may he, and to issue citatiorcs 
calling upon nil persons claiming to have any interest 
in the estate of the deceased to come and see the 
proceedings before the grant of prol)ate or letters 
of administration. The citation shall he fixed up 
,, .. , i»» some conspicuous part of the 

liou, Court-iiouse, and also in the 

office of the Collector of the 
district^ and otherwi.se published or made known 
in such manner as the Judge [or District Delegate] 
issuing the same may direct. 


The womIi* in brackets huTe been iiuiei ted b? i. y of Act VI of 1881 

• Act). 

The tectimi, »» amendiNl^^bas b*»en incorpomied os f. 69 iti (he Probmie 
* Aduiuitiitratiuu Act, V uf 
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Probate^ Grrmlo/.— Ilftving r^ard to tbe fact tliat a gmni of probate 
is tiol irrevocable (sees. 234, Muprn^ p. 247), ami U> the impurtai/ce of a 
deceased testator's estate beiii^ repieseriUxi ns spee<iUjr as posaihle. pro<»r 
of the execution of his will is suliicient to warrant the ftrittii of 

E robnte when the applicaiitui is nimppost^i — In re NolHHiwrf^tt, 7 (^ 

*. U., 387; see In re Shuetre Chvm Patnck^ 23 W. U., 103; for 
where an application for piobute «»f a will is nnule htma Jitie, it ia 
not the pnivince of tlie (^mrt to jro into cpiestions of title with 
reference to the property of which the will purpttrts to disjHise— Behary 
Lall ifand^al v. Jn^i'omtthun Gosf-atu, 2 (’. L. R , 422; (S. (\) I. L. U , 
4 Calc., I ; see Jognth Chuuder Chukruvurti v. Umatura Debyn^ 
2 C. L. R., 377 ; Sanhu Koer v. Samiiun Thukur^ H ('. L. R., 2«7. 
The <:rant of probate tioes not prejutliee the ri^'hts of ai»y pt*i‘son 
who claims the pr<»perty — Behury Lall Saudyal v, Jwggtmohun 
CrV>««aifi, 1. L. R., 4 (’ale , 1 ; (v*^. C ) 2 C. L. R., 422. 

In Obhoy (‘hnrM Mnidafi v. Vma Ghuru MuMtafi, 1 C. C. It., 3(12, 
a will, which was contest ml on the oronml alle^<‘d by llie caveator that 
the testator was not conscious at tlie tinn* of umkioji; it, Ixirti an 
endorsement tliereon ininb* by the Registrar ( the will beiiio re;;istered) 
on the <biy of it** execution, stating that the will had been nektiow- 
leil^ed by the to'^tut^fr. 'Mu* .Ju<l;j;e admitted the will to probate on 
the streooth (»f the eioh>rHcim*fit alone. 'Die euveators td1cre<l no 
evidence, and no witiieh^es were examined on behalf td’ those seekiti)^ 
probate. Mark nr and Mittkb, J«I., held, that tlie «]nil;;!e on^ht nut 
to have admitted the will to probate witliout lukio^ evidciiee. 

In tbe ease of Uyfuath Shukai v. DvsmtUy Sinyhy I. L. Jl., 
2 (>u)e., 20H ; (S. (’,) 23 \V U., 4ai), where tlie alleoeil nilopteil son of 
tlic U?statt>r applied b>r pr<»lml« of the will, the eredtlors ol the person 
who wouhl have lieen the heir in diduult ol mioptiun in and 

opposed tlie ormit ol probate; but the (\>urt (Kk.mi* and JJ.) 

held, that they were not ]»a.ti*‘s having any iiitciest in the estate of 
the deccii*<cd, and were tlii'ivlbre in»t en«ill»*d to opp»»H* the jfnint of 
piohnte 111 the case, lutwovcr, ot KomHlUtchun IhiU v Ntlt~at(on 
Mundle, 4 C L. R, 173; (S. (;.) I L, R, 4 Culc., .‘mo, Marriit, .1., 
in j»ivin<» tlie jinl^ioont ot the ('ourt, sunt . “ If we thoo^dit that the 
♦ lecisitni in Byjnath Shukai v. lienputty Siutih w<*nt as far as to hoUi 
that a purcli.c*er or an uttachin^^ crc<lil<ir could not uf>ply for revo- 
cuiiiMi of u probate, we shonhl, its ul picseiit iKhised, ref r the point 
to he settleil to a Full Rcnch,. because we hIiouIcI dtsai^iee fiiuu such 
a rulin;j;-’' In Komuliachnn Ouft v Ailrulttm Mitndle, the Court was 
of o()inion that u person intei esle<i by ussi^nineiit in the estalt* of the 
tleceaseil iiitiy, where a will has been set up and proved at variance 
to his interesU, ajiply for the revocation of the probate of the wilt 
ao set up. 

Any person who can sli 'W tiiat he is entitled to iri.iiiifttin a suit in 
resjKrcl of property over winch probate would have eflect, posaessea 
41 suiiicieiit ioterest to entitle him U» enter a caveat and op|Mise a j!;rant 
<»f probate — Per Fiklo, J , in Hhubo*aondari J>abee^ I. L. K , 6 C^alc*., 
460. 'I'liua, the mort^n^j^ee under a ujortt:a;xe executed by tlie iiext-of- 
itin of the deceuik'd after his ileath, of property which was uile|2*'d 
hy the widow, who propounded a will, to have foruif'd part of her hua* 
inimrs ('.state, is eiititle«l to oiipose the* ^rant of probate— /3iVi. 

in the eNne of Uma Nath Mookerjee v Nilmani Stngk Deo 
liahadur^ 7 C, L. R., 337, (8. (' ) I. L. H„ 6 (’ulc., 42i^, Moaitts »iid 
Jtl., held, that a cicilitor, who had, prior to the graiit of 
|*rf>bate, altacbed property to which his ju(it;mefji-debtor would 
naturailj beeiitiUed aa heir of the alle^eil testator, had sm h an intereat 
ill the property of the deceased as to entitle Inui U> apply under a, 234 
of this Act for rcvucaiiuu of the probate for just canae. 8ee 
|». 2 
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A |»er»on, who i« not the next heir, end who has no ititereat in the 
eftate of the testator, bus dc» right to o{»{>o8e the grant of probate 
or dispute the validity of the will — In the matier of Mee Isee, 
Id W. B , ddi. 

Co»U, Where the diffienity ha(f been created by the tefitator him- 

self, theffwlM i>r piobate mid liti;;ation of both parties were ordered to 
come out of the enintt*— ('barter v. Charter ^ L. K., 7 H. of JL., 364; 
ill lower Couri, L. U., 8 Cli. D., 2ifi. 

<: [2B1. Caveats against the grant of probate or ad- 

ministration may be lodged with 
against the District Judge or a District 
Delegate ; and hinnediately on 
any caveat being lodged with any 
District Delegate, he shall send a copy thereof to 
the District Judge ; and immediately on a caveat 
being entered with the District Judge, a copy there- 
of shall he given to the District Delegate, if any, 
within M’hose jurisdiction, it is alleged, the deceased 
resided at the time of his death, and to anv other 
Judge or District Delegate to wliom it may .appear to 

the District Judge expedient to transmit the same.] 

• 

This juTfion, wliicli, ns it now stiinds, is incorporated as s. 70 
in tin* I’rohalf and Ailininistmtinn Act, has been substituted bv s. 5 
ol llie l)isiiii'l I)fh*^'ates Ae(,\ I ol iHh), ti)f tlie onginal seiifion "(^251) 
of tins Act, which was as follows: — “ (’uveat'' a^oiinst the grant of 
probate or administration may be lodged with the District .Judge ; atid 
iimnetliatcly on a cavi'ut being cntereil witli the Di.^frict Judge, a 
copy thereof sludl be lmAcii to any oilier .Indue to wlmiij it may 
nj'jicar to the District .Judge expeilivMit toti.nisuui tlie ” 


252. Tlie 


Form of caveat. 

late of 
day of 
C. 1), of 


caveat shall be to the followiinr ef- 

feet : Let nothing he done in 

the matter of the estate of ^l. /?., 

, deceased, who ilietl on the 

ut , without notice to 

»» 


Tills section lins been incorporated as s. 71 in the Probate and 
Administration Act, V of I SSL 


253. No pruc(‘<»ding sh.all he taken on a petition 
^ . ior prohate or letters of admi- 

Afler entry of ca- . * . .. . 

iU i»o poHeeiimu m>tratK)n utter a caveat against 
by taken on (he (he grant tliereof has been en- 
tered with the Judge [ur officer] 
to whom tiiC ap|>licatiou lias been 
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made [or notice lias been given of its entw with 
some other Delegate], until after such notice to tlie 
person hv wliom the same has been entered as tlie 
Court shall think reasonable. 

Tht* in brarkt*t>i liave been atbied bv s. G of Act VI «*f 

(Di.-ifrict l)elc*<:*»tcj* Ai i)- 

The ns nnifiubMl, is ineorpnratctl as «. 7*2 in tbe lV<ib:it« 

anti Atlininisiralioii Aef, V of J.shl. 

Vnilcj- t)ie rulo" of the lllcb ('ourt nt (’uleiittn, n raven! miiNf he 
ffii|*p»>rte(l hv ;»n'iil.«vit wilhlo iMi^hf ihn s, thf l iirht iinil iulcfftt 

<*f the r:«vi‘:it<*r niei the jj;r(Oitiils ot ohjoi' I ««>fi to the Ihih's** 

sm-h atlitlaxit }>(• BO liifih llo* enveut wiil tiof pu*\i-nl the •rr;miio«j of 
prohutt* or letter'* t'l ;ohoijtist 1 riti' O ; utol oo utrohivii e in ht* liiieil niter 
til*' ♦‘\plia1>**0 of rl'jht >MlloOlt the >p<'i lal h aVe ot the or a 

Jtnlijc thereof — Ih.'ieli.imiit rN s Uttie** liiel OtJers, p, -To, rttle (iH.s. 


[ 253 A, A 1 )istri(‘t l)(*lcLrat(* sltrill not trratif pi'o- 

Dhstrief Deli-jnte l«‘n('rs of D ( I ml 1) ist H! t U >!! 

whi n not to O' !«tii pro- ill juiv (‘a.st* in \vi)i(*li is 

hate o. ailm.M.sttnt.oo, ( ('ll ( imt US tO t ll(‘ unmt, OI* ill 

Aviiicli it otlifi’wi.^f to him that proliatf* or 

lottors of julministration oimlit !iol lo he urantfd in 
liis (Joint. 


udfUni . — !»v ‘(‘ontcntioii ' is n n(](M*‘'it()(M| tlio 
nppoaranci* oj anv one in person, or hv his i’i*coe- 
ni/j*(l or liy a pleadei* dnlv apptmited lo act 

on Ids hchalh to »os(‘ the pF'o(*(*(*dini^. ] 

'I'liis '<eetinn }i:is h••'‘M ntl l«‘'j hv s 7 '»! Act V I of IhSj 

I>eiei:i(e^ Aef ). |l is ilK oj p. »r.l I'mI as 7*1 to lie I'nhMlt* uijij 

AilniiiiJ-tr.iliuii A< (^ \ o( Issi. 


^ [ 253 B. Ifi ovorv (*ase in wldeh tljen* is no rtni- 
T, t<’ntioii, hut it appears to tin* 

j inver to frnii-imt J i 

«-t ateoe-iit to I )•- ' l let 
.Itel;:e in «i<oihthii < U'.es 
w here no eiOUfOtioii 


crantCMl, or here 


J )istriet 1 >(*lej.atedt)nhtfiil whether 
tin* probate or letters ol admitds- 
tration should or shonhl ijttt ht* 
anv (nu*stion arises in I'elatimi to 
the e;raiit, or application for tin* tyrant t>l anv [tiohafe 
or letters ot’adrninistration. the District Deletrale mav, 
it he thinks proper, tr ansmit a statement of tin* mattt r 
in quest ion to the District Jiiflj^e, who may dire<*t 
the District Deli gate to proceetl in tlie mattt*r of 
the application, according to such intnictions a« 
to the Judge iHay seem necessary, or may forbid 

3 i 
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nny furtlier proceeding hy the District Delegate in 
relation to the matter of such application, leaving 
the party applying for the grant in question to make 
application to the Judge.] 

T1h« lM!Ction hM boPTi nililfd by r. 7 of Act VI of 1881 (DiRtrlcfc 
Act). It huH bc« ii iticorpoiated us 8. 74 in the Viubate nutl 
Adiniiiistrtttioii Act, V of 


crc Ih contention or 
ini ficL D e Ic ft I 0 
]>robatc or h*t- 
tcrK of udiiiiitiRtrntioii 
Kiiotdd 1 c refused in 
)ii» Court. 


[ 253 C. In every case in Tvliich there is con- 
i> 1 tentioii, or the District DeIeo:ate 

18 ot opinion tliat tlie }>robate or 
letters of administration should 
be refused in his Courts the 
])(*tition, with any docuinonts that 
inav have been filed tberewitb, 
sliall be returned to the person by wboin tlie appli- 
cation was made, in t)rder that tlie same mav be 
jiresented to the District Judge, iinl(*ss tlie District 
Delegate thinks it iHH*es>arv, for the jnirposes of 
justice, to impound the same, wliich he is herel)v 
authorized to do; and in that cjise the same shall 
be sent bv him to the District ,Iudge.l 

'riiiR 8(*clion hftM boon n<]<lcd by h . 7 <>f Act VI of 18 n 1 (DHtnct 
Act , ll i?* incurpiiratcd ftj* ». 7o in the Vrobutc und Admi** 
Act, V ol 1 Sbl . 


254 . When it shall appear to tlie Judge [or 

to histrirt Drh gato] that probate 
be under ncul ot the ol a will sliould 1)0 granted, lie 

will grant tlie same under the 
seal of his Court in aiaiiiier following : — 

** I, Judge of the District of [or 

, Delegate aiipointed for granting 

lorm of »uch grant. i ^ i ^ 

^ probate or letters ot udmniistra- 

tioii in (here inserf f/te limits of tfte DeJe*^ate^s juris- 

iiirfion)f^ hereby make known that, ou the 

day of in the year , the lust will of 

, late of , a copy whereof 

is hereunto annexed, was proved and registered 

before me, and that administration of the property 

and credits of the sniil deceased, and iu any way 

couceruing bis will, was granted to , the 
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executor in t)ie saiil will named, lie having under- 
taken to administer the same, and to make a true 
inventory of the said property and credits, and to 
exhibit the same at or before the ex))irution of a 
year next ensuing, and also to render a true account 
thereof.” 

'Dif wfvnl'j it) hfivo h»‘en inserted by b-i. 8 mui 9 of Act VI 

<»f iHt^l {Di'tiMcL Act). 

'riie Becti<»n. n« nm«*nded, lm< been ineor|»orated as s. 70 in llie Pro- 
bate and Adniii(i>lralitni Act, V of KsKl. 

Upon n bomt appliciit iou f*»r |»n*!vjt<* of n will, it !•< not fbo 

vnK‘e of tin* (’»turf to ulii. li llo* :(}M»bc.*)ii<ni to i»o into 4|ti(‘^>tioiia 

witii r«*fer't*n«‘o t** tiie joiwtT •»( llic t♦**»lrtfo^ to rtcike t> <)i>«posi(ioii of ilu* 

pruMOty ot wiilfh tin* wiil {uii port'- to til'll tos** AViti A m A/»/*r v, SttnuruK 
'Ihitkm, H <’ Ij K., iiitj SnMtli/fit v A/itbun 

(ritKKtin, l.li li.. 4 < ’.«!(• . 1 ; S.(' ) ‘J L IC , 422 S'’e Aomim/ZocAma 
JL^att V. XtlrHttoH Alnmlley 1. L.ll, 4 (’ale., ;b»U ; (SC i 4 C.L.U., 175. 


255. And wherever it sliall appear to the Dis- 
{ir:,,,. „f of I ).-l(‘,ir!K 0 ] 


lid in’mi'trai ion to |»e 

n iider .'4c.d ol ( ’onrt . 


that lelters ol* adminivstral ion tt) 
tlie (‘State (d a person d(*(*(*ase<l, 
with or without a copy of tin* will aiim‘\t‘<l, shonhl 
be granKnl, h(* will trraiit tie* same under the seal of 
his Court in manner lollowiiii» : — 


“ I, , Jutlge of the district of 

,, ^ , \or l)ch*i^.ate appointfal for 

r onn of ^ucli orant, , ‘ i x i r* 

granting prol)ate or letters of 
administration in (//cre insert the limits of the 
I)ele<r(itc s jurisdu ti(nl^^^ lierei>y mak(^ known that 
on the dav ol letters of adrninis- 

tration (with or witiiont the will annexed, as 
the case mat/ hr) of* tlie property and credits of 

, late of , deceased, were 

granted to , the father {or as the 

rase majf he) of tlie deceased, he liaving undertaken 
t(» administer the same, and to make a .true inven- 
tory of the said pro|>erty aiul credits, and to 
exhibit the same in this Court at or before the 
ex|>iratiori of one year next ensuing, and also to 
render a true account thereof.” 


The wr»r<li in br.ackot« hnve been iiuerteU by si 8. and 9 of Act VI 
of 1881 (l)i#trict Act). 

Tlie n* altereil, i« incorporated ai 8. 77 in tbe Probate 

AduiinUlraUun Act, V of 1881. 
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Formcrlj, ttie jrrnnt of lettem of ttdministration was of tlie poods, 
and credits ; ” see JBetchambcrs^s Kules and Orders, |). 274. 


/ 256a Every person to whom any grnnt of admi- 

nistration sljall l>e committed shall 
•? Judge of the 

District Court to enure for the 
benefit of the Jnd<»e for the time beinii’, with one 
or more* siir(‘ty or sureties, engaLring ior tlie due 
colliciion, getting in, and adnni)istering the estate 
ol lh(‘ dfceased, which l)ond shall be in such form 
as tli(‘ dudge shall, from time to time ))y any general 
or s]>eeial older, direct. 

^ (’i.nfrarv to Oio prnrtict' in Knuhind, it, ]»ns boon liold hy tlie Ilipli 
( oiirf in ( ,,nl<’iif t ji, hii\in:^» rc[;ai<l (<> tlie ilolinition of ‘ j»rt»l):ite * in 8. ‘.i 
imd lo tiu- w..nis <>i tl.iN ^iTiiun, that excont oi s, as well as adininis- 
liMors arc hal.l.. to uivo MMMititv_-/a (/,e wnfla?' of 
J)u/n, [. L. n , 7(’alo . ; (S {'.) h (\ L U , a<)7. 

ft ‘i" ins, liourN'M, that it lias Inx'ii tiu* unilDian praotioo jirt'vion .s) v iti 

Calcutta, to ornit j. mi, ate niilioiit taking; ii bond in,m 

ti.ccvcc,i(<ws; au.l 1 1. 1 1, c case of /0/a Iia/,a<hir Sini^h v. Mo/mrfutec /.W- 
;///. /m/r, ~i i; L, K., >vj,cio u Mas a^kr.) liiar tJ)(‘i:iant id ioolaAe 
^hnuhl bo r.ocbin,n.d n,,un i hr cx.rulor l,n ni.hin^ >ennit^, the Court 
aod JJ.. ,o/us..d to dcjK.rL iioni lliat practice. 

'Mn* Aftidi.is Cnint .•on^Idcrcd that a bond could not bo taken 

''■',','1 iM-'ii'-i'M'’ r'lv"; j^oec-mber 

...iHt JM.ti, i\j5i<l JJ. ( , n ^ Appx,, X. 

.\..nv:,l„Un,linj; , 1 ,.. .U-.-umis n|,u„ ,|,a .....tlon it .loos not 
o l.-.v.. ,„l..nt,o„ .,1,1,.. ,l,.|„.,.t (V,„„ ,l„. 

.1,' •...oli, , ...v In.nuno ,1... ; 1,„-, i„ ,1... S,,.,, 

V , ','17,' r.-„lmi,. ,„„l A,ln,ini,tn,ti„„ A.-t 

\ „l Ihs, il„. I,,.;.,,! M.-niloT ,.| tl.c (■..no.-il : “'ll,,. 

' 1 , 1 , 1 1„. |.,,v. |„„,1,1,., t,,i- il.o of 

so.-.nilv lor ih,. In, „„K |, .„„ „n .„ln,ii,i.,r„T„r 

1 .■„ns„|..,v.l tl.ut. ,n ,1... „| win, 1, s,.l,.,.i,,,l l,J 

tin- t,-si.u,.r IniiKrll, sn.-l, ,,,.,.,inty .,n|,.ly !„• ,li.s|„.n.v,l will,." ^ 

In tl... r,„l„ii,. „„,1 A.linini.|,„ii,.n A I, l,.,»,-v,.r. it l,„s tli,ni,.l,t 

1,1 one il,,, ( o.iri ,li^,.r,'iii.i, (,, j,y ,-i ..i, t'roni'';,n 

on p,.,,n,„l. It M-. nis, tin,, ^ , I, 

tlnit An .i|,|.l...s. u ini^l.i „..,.„M„nallv occur in 

v.lnrl, It m,o„ l,c ..x, ‘ Vt!7 Sc" 

». ..H nl ilifti Act, win, !, „il„.r rnpwt* loll,',,,* „( , 1 ,;, 

Tin- l.oml in (1,., j|„. . , ’ 

in (...I.-..,,. „ nov, n,,..,, t..,!,.. ....d cx.cuU totUc wbole 

estate Itclcliauiticts s Uulcs im.l (.trdcis, p. */74, 


j 257. 


The Court m.ay, on application made bv 
petition and on being satisfied 
that the engagement of any such 
buiui has nut been kept, and 
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upon such terms as to security, or providing tliat 
the money received be paid into Court, or other- 
wise as the Court may tliink fit, assign the same 
to some person, his e.xecutors or administrators, 
who shall tliereii[)on he entitled to sue on tlie said 
bond in his own name as it the same had been ori- 
ginally given to him iirstead of to the Judge of’ 
the (\)urt, and shall i)(‘ entitled to recover thereon, 
as trustee for all ptn sons interest.t*d, tin* full amount 
reeoveral)le in respect i)f any breach theret)f. 


a'liin is nji s. 79 in t!u* emU.ito niul 

A (Iminist rucm Aft, V <*1“ It Inllowfj tlic of tlu; 

K!»;LlHsii Art, ‘JO iiii'l Jl A irt , r. 77. h 

I:\ In (hr Hoods (tf Sott/idrr s, h) Al! II K., (iJ. u petition Wjui 
j)f fsciittMl fitr t)i'* tl■an^i't•^ <>1 uti .I'iiiiun-t i at kiii-ImuiiI iiitti<T tliiM ««- rtion, 
<m iIk* tillr-j iti'Mt that tin* atimini’.tr atiax lirrl to pur cri- 

tain <l(n‘ to tiir pet il injjrt •. on a ) >i‘otiii'‘'OJ \ uofc rurii to tlinn 

l>v tin* 'I'lio ('onii ( Pi vk-.on aii<i 'rrKMMt, ,1.1.) u.m«* of 

<*pi(iioii, tliat If \\ i". coiiji a* f »Mi 1 to iiiihr }i n oiilt'i a'.sioniiio tlir hood and 
oiiij to \v«*i mil t lu* a’.''! '_;nrt* to su‘‘ njtou it as tin^tt*** for fin* InModil of 
ciaali f of", hut nia«-imi' li a-, if apjMMrod tliat tin* asM*t«. in tin* lian'lH of 
tin* admini^tra t n \ wri'* -ul)i' t>*tit i i n.iv oil fh * noit', tin* fiii.al In-ariii'; 
<if fin* [ ti* t i I i Oil win* po., ( pt»n iM I until a * u 1 1 Hhonld ha \ <* hn >n hi oin.’ h t on 
tin* n<*ti‘ .Sen .]/o/ s/i i/unt Iirt>id(*'\^ .*{• - li J* fiinl *M., ‘J6 ; In (hr 

Cjoods of donrs, «*iJ P *1 •, i . and Al , Jh. 


258. No probate* of’ a will sliall be gni 

, . nn( il after tli(‘ e.xpiration of seven 

cl(*ar days, and no hnters o|‘ 
adinini'-t ration shall bt» granted 
until alter the expiratitm of (bnr- 
t( (*n clear days, f rom tlie day of 
the testator or intestate’s deatli. 


^M-aiitrd niilil al'.nr 
M' \ t*n dav H, tun i Irf I <‘i 
of jnlinnii'<l r atioii un- 
til altor font lorn da\ «, 
from fin* lo'.tatoi r* or 
inte.stat** hi ilralli. 


a’lii*. ifui im*i h'*nii ioforjiuratrd ns «, hO in the Prnhate nn<l 
A<lmiuKst ration Act, V of IH^I, 

It would si’rni lliat lrt(<*r« of «dniitii«<fration with the will finn^*ff*d 
inuv, ijn<lt*r tIuN hcoIkmi. in* j/nuitoil uftrr tin* <*\pitJition of Hrvm t h*iir 
da>.H fioni tilt* dratii <d tin* tr^tator — Jn the ( ioodn Willnou. I. I.,. Ii , 

1 ('air, 149. 'I'hm* Pm ot, .f.. Imld, that “ h*ltrr*> of udininiMtruliou 
did Hut include ielter^i of udininiiitiation with tlic will annexed. 


ot i^'in.'d 


( 259. Everv District Judge \or District Del(*gate 

siiall iih* and preserve all origiim 
Avills c>f wbieli prol)ate or l(.‘ttt*rs 
of admini.stration ivitli tlio will 
annexed may he granted l)V him 
among the records of hi.s Court, 
until some public registry for 


Filifip fd 
"i* of which pro- 
I* or lettefs of ad- 
ioft with Will 
have been 
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In etset wWre « will Is ecmlesied^ tlte Court Is bound to oonsukr not 
onij wbetber tbe alkged wiU wts exeeuted bj tbo trstntor, but wbeibrr 
the will is valid or invalid, and whether probate of the will ouglit to 
be granted. Every consideration wltich ought to induce the Court to 
refuse probate of the will must be taken Into account^ vtaaoda 
Daifi r. Jugnimmi Dabi^ 6 C. L. 176 ; see Sa$ odti Soomiuree 
V. Muddun Mokun Shuku^ 24 W. H., 

ProbiiU^ rtwKation grant of probate must be contesteil by a suit 

in the Court out of which the grant issuer), aii<) it must be contestod 
before the Court sitting as a Court of Probate, and not in tin* exercise 
of its ordinary civil jurisdictiun->A/oyAo v. H'tf/tamtt 2 All. 11. C, 
K., 268. 

Where probate lias been wron^l? grantinl, the proper course is to 
apply to (%»urt hv whicli it lias be m orunl«*ti to revoke the probate. 
In that c«!«e the i‘Xtv‘ut"r aiol the other pei»(Uis wlio have acttnl upon 
the faith <*r tlu* probate are j»rote<'feil by s. o( SueeeH9<ioii Act. Tli« 
grant of jirobale jf» a de<’r<*e t*i Court wliieii no iUher ('oiirt can set 
iisiile except for fiand or want of jnn>diction— Komnllochun Dutt v. 
Silriuton Afundle^ 1. L. 11., 4 Calc., 300 ; (S. C ) 4 C. L. K, 175, 
AIakkiit, J . 

who seek to contest n will ninst prove an interest to entitle 
them to a htem ittamh in tlie (!ourt. A h'jjiitci*. if seeniM, Jias a Nuflieient 
interest to maintain a suit for revoeuti<»n of pi obatc — v. HV/- 
Itomn, 2 All. II. C. H., 20a. 

'rin* jierson obj**ctiiij' inn«t bo <b*femlant. Aecordinglv, wliere the 
futiier of an infant ohjecltMl to pnoiufe (*n bclialf of an infant ivitliniit 
luiving obtained ptwini^sjon of the Couit to instilule proeeedinjus on 
belialf of the infant, it wii'* tiiiit the infant had no iij»ht upon (he 

death of Ins father to appeal niraiiHt the ender made — 

Dahui V, Jogodeihun Dubm, I. L. U., 6 C.'ulc,, 450; ( S. C ) 5 C. L. Jt., 

3G1. 

A Hindu, befoic the passing r>f the Hindu ll'ilN Act. I'oiild not bo 
called upon to pia*\e a will in sobunn form, unless he bait anplied for 
prolmit* and thus ‘jnbmitte<l to the jui is«iietiou of tlio Court — /« re 
J\ruvaiur K. AJundaii, I Mud. II. C, K., 


262 . Where any jirohnte i.s, or l(‘t{crs of atlnii- 

nistnition are, revoked, all iiav- 

Pa\ment to rxecu- . , ^ i i ^ ^ 

tor or min.it.iM.a.or .M’. ‘'".y 

before prolate <u h i- ex(*eutor oi* adiuinistnit OF under 

revok(*d. • 

heldre the revocation tlu'reof 
shall, not willistantlinic such revocation, he a legal 
discharge to tlie person making the h^ai/ie; and tlie 
- , executor or administrator who 

Hight of such exe- i n i i i 

...tor or adm •.i^tla(or Shall liavc ucted under an 
to rec«uif. hiuniclf fur rcvokcd jiiohato Of ndininistra- 
payments. retain and reimburse 

liiiuself in re.«:pcct of any payments made by him, 
which the person to whom probate or letters of 
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rulministration sliall be afterwards graiited might 
have lawfiillv made. 


! 263. Evorv 

i 

ort^TH 

limdc l»y 

|M)W(M .s coiitcneil 
by till.*} Act. 

in tli(‘ Code of 

a|)])<*:ds. 


order n)ado bv a District Judi^e 
by virtue of tlie powers hereby 
conferred upon liini, sliull be 
snbje(.‘t to appeal to the lligli 
Court under the rules contained 
Civil Procedure applicable to 


'rin-* l»a« itir( rpo atctl as h. 8G in the Probate and 

Art, V of l^Hl. 


Whrrr, aftrr an 'applirm ion for probate liad born jrratited on an 
objrrtion iioulr, u sub^fipjiMif or<h*r was pa'^snl lliut tlir rahc be roopenrii, 
tlint proioit<* b«* MisprJidrd “ fur :i rrrtalii timr," uii<l ibr executor 
iu liH rvidrucf to prove his ri'^lit to <»btam proljute, — it was hei(i by 
(iAHift, .f., 111141 MrDoNhi-i., .1 . that theie wa*< no appeal Iroin the 
oilier — lirojtmnlh J*til v. J )<!.\fnonr// J)(is.sr(\ '2 (' li Iw., oNl). 


An <»r(ler tiifcbr bv a ])lsfii4 f on an a[»pIi<*ation for probate 

not lielni; a final (n4lt*r under thi" sort»4*n, eunmn Im* r«'feri«'d tor the 
opiiii<4n 4ti tlie ('inirt inid«M s (>17 <>f tin* ('ode of (’i%il Pr4 K*i‘(lure, 

Art X of rs77 -/a thf (t>>o(fs of iMoHoluir d/oo/iiv/tY’, 1. L. P., 
(’ulr., 7of. ; (\ (\ 1.. K. ‘JJM. 

Itnt when u rrleirnro w is artuallv nnel*' tin* lli'jlt (’oiirt, ns a (hmrt 
of roiK'urrrnt jot isdictiou ( mjc lieXl JsOClion), dealt with it us ill) oiiginal 
ujipbratinu — Jlml. 


264. The Iliuli Court shall b ave concurrent 

i < 

jnri.sdiction with tlio District 

ui ':;;:;:T:aU ;•> ti.o exercise cf niiti.e 

]n)W'crs bcr(*i)y conferred upon 


the District Judae. 


This se<'tl4*n has beej) Incorporated u.s s. 87 in tlie Probate and 
Adiumistratioi) Art, V of l8M. 

;Vs u (Vnnt of ritnrnirent ju: isdi**!!!*)!, the IIi”h Court ilealt with 
ft I'rtse whirli Inid Ih'cji ifnpri»prt Iv leto rrd to jt, nndei s. (517 (»f the 
(’iv)l Cl 4>redure l’o<l4*, bv a 1 )i^tin : ,1 o'lirc — hi the (hntds of ^Jonvhur 
1. L. 11 , 5 (.'ale.. 7ot5; ( S. 0.) b ( ’. K. '22>i, 


PAKT XXXII.* 

OF EXECV^TOUS OP THEIR OW’X WRONG. 

265. A person w ho intermeddles with the estate 
Kxecuuir of bis own ot’ the deceased, or does any 
*8 other act which belongs to the 

• Thift Part bus mu becu incorporated iu the Probate and Adtuiub* 
irttUou Act, V ol IbSl. 


See. 265.] 


EXECUTOR DE SON TORT. 


273 


office of executor, while there is no rightful executor 
or administrator in existence, thereby makes himself 
an executor of his own wrong. 

Exceptions, First. — Intermeddling with the gootls 
of the <leceased for tlie juirpose of |>reserviiy;!^ tlnun, 
or providing fur his funeral or for the immediate 
necessities of his family or proj^erty, does not make 
an executor of his own wroner* 

Ono who. »*\«*cutor in>r fulininistrsitor, ifat'rno»»l(nc« with 

the entjCe of h dereasetl i'< eiilletl titi t*\e(‘uli>r of Ium own wron^, 

or nil executor r/e jftm (or(. 

A very ulij/itt <‘i« cuiii-f .*iiice of iiiteroie«h!li!»{; with th»* {joodim uf the 
testator will make ti |n*r*ion ex<‘»'u!or ilf stni tnv(. Thun. il u iiinn sell'« 
any of tin* }»oim 1 s d* he taken tin* •f<nnh.i to Maii^lV In** owii *l**ln or 
letjin’V, or d*‘inaiid** the di’in" of tin* *!»*<‘e:i*«*Ml. or make** net jnlt tuino*** for 
tln-ui <»r n*<*<*iv«“i them, he will hecoiue no cxt-cuior de gt/u /ort~\V»l- 
littiiift on I 0 xecntor>, iMU) 

So, if a man pfJt/g tli*‘ <h*l)fs of the ^!<•e^*u'*<‘d with the inonov of fin* 
tleceuhoil (jr (‘an it*** on the hn-'ine***. of the de('ea**e<|, ttr jf he Htie an 
eX(*(‘Ufor, or if in atj arfnni l»roiioht a^mnsf liiin as ext*cnl<»r In* |»h*!i(U 
in that character, tlii?* will make hna siii executor dr />im /or/-— \V iliiitinjt 
on Hxecui(ir.\ •JfhJ. 

Second. — l)(‘alinu in the onlinarv course of Inisi- 
ness with goods of the decea.sed re(;civcd from 
another, does not make an executor of* his own 
wrong. 

'I’here are uianv acts whieh a f«trnTijT<»r mav perftrm without iiu'iir- 
rini: the liaxard of heiiij; involved in an »* \ecii!orf*liif> dr nttu tatt, nurh 
n» lockin;^ up the <»onil<* for pre**ci vat n<ii, dkr(*( lni;j ll*e f»iin*i al in a 
manner j*nifahle t<» the c'stale wlin h ih h*tt. and defravinj; the expcn^ei* 
of surli ftint'ral mit <»f the dec**n**en’H effertf*, inakiti^' an inv *11101 v «d tlie 
propel tv, fhedine hi*« cattle, repairin;; hi:> lionat-H, or providing 
iur liia cliildren — Wilhania on Kxecuiori*, 

lUuStratiojis, 

(«.) A uses or givop away or hpIU somo of the gomlrt of 
the tlecea^etl, f>r takes them to natisfy hla own debt or lejitiry, 
or receives ]myiiient of tiie debts of the deceased, lie it* 
an executor of his own wrong. 

) A having been appointed agent by the deceafled in 
lifetime to collect his dehta and sell hia goods, continuea 
to do f»o after he has become aware of his death. He is 
an cxectitor of liis own wrong in rffspect of acds done alter 
he has become aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. 
He is an executor of his own wronjr. 

In the c««e of Pauli v. Simpgon, 9 Q. B , ?W»5, where a l««»ee 
iatestste dunag the teroi, and hU widow entered without taking out 
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fMltuiniftinkiUin Mud paid tli<* rmit, and afterwards bcr son-in-law tCK>k 
the pieiiiiiies aritli her eoncurrenec and with the ansent of the landlord, 
nnd paid rent and continued to ocrufty during; the reinninder of the 
t 4 !nn, it was held, tluit «Uliou;rh the widow inijzht have been charjueable 
as executrix de nm tort, her hon-iit-law had not made himself executor de 
$on tart by taking the jneinises from licr— Williama on Executors, 2G7. 

In WdlinmM V. UrnleM, H , C. I*., 177, it oppeared that, in 1810, a 
lenw? for 61 j years w:»« framed hy the priMleee.ssora in title of the pluin- 
tiir to one “ //. O,, bin cxeeutora, administrators, and assigns. ” In 
1 8 14 //. fV. died intestate. 11 is widow ad min isle ref 1 to his e.**tute and 
retuuined possessetl of tin* eHtate till her death in 1843. After her 
death, a. S. //., the fiitliei ofilMMlefemlant, w ho had married ii iht»J|»bter 
ol // (J., without any ailininistnitioii, tfH)k possession and received the 
rent, pa>inj» the yronnd-rent, ami he eontiinied to tlo so till his death in 
iH.'t; Aiterthedeatl) of (m, ,S. // , the ilefendunt reeei ve<l, and eontii\ned 
to reeeive, tlie rent, ]»ayiiio ihe ^nnimbrent and di\idino the hahince 
between the two nisters and hiiti'^eif no fnrtio'r adudnistration huvin<; 
been taken out. lb* eontintie*} to 4 I 0 this d<vwn to the expiration of the 
li'ase, wlieii lie delivered up the preini.ses to the plainlifls out <if repair. 
'J"he ('oiirt was of opinion, ili.it tiie fiefendant had doin* more than the 
defendant in Pauli v. ami was executor dr son tort of the term. 

If u man take the piods of the deeeusiMl by mistake stipposiii" them 
to be bis own. In* will not beexei-utor dr aom tort (Williams on Exetnitorn, 
2 (i 8 ); nor if he lukf* t liem as ujjteiit for the riohtful executor— ifmi. See 
IS’ykfM V. St/lo'n, L. It., 5 C. 1 *., I 13, 

If an executor tie nan tart hm Is over part of llie property, of whicli 
he has wrongfully posses«etl himself, to a second pt‘rson, that per>on 
may tiossibly he sneil in equity ; but he is not liable a-* executor tie son 
tort — ihU V. i'urtts, li. K , 1 Kq , hO ; Pauli v. Stntpstm, i) (^. H . 36d, 
A 11 executor r/c for/ cannot dischuroe himself uiiU'ss he hands over 
the properly to the riiihtful represi‘ntative luMore an action i.s hroujjht — 
Hill V, ('uvtis, i.,. It , 1 Kq , yu. So inequity, if an <‘xecntor can prove 
a Hettletl account with the riohtful repreKt*ntj»tive before ^uil. it is a 
tuflieient an.swer to u bill in ei|uity uoamst him for un account — //m/. 


266. When a person has so acted as to become 

Li«l,llitv of .m ex.- <-X«Utor of llis OWIJ WlOIlfr, 

cut<»r of his own he is uiiswerable to the rightful 

e.xecutor or administrator, or to 
nnv creditor or leeatee of tlte deceased, to the 
extent of the assets whieh mav have come to_his 
hnmis, after deducting payments maiTe to the right- 

' CT’ t w 

fill executor or administrators, and {>aymouts made 
in a due course of admiuistratiou. 

Whori* a man hai* so m t<i hccouio in law an exc<*utor de 

tort^ ho thcri'by renders himself liable noi only to an action hy the 
rt^hifnl rxecutor «»r adininistrntor, but alno p* Ins i^ued by a crtnlifor f)f 
the Utw^caaed nr by a legatee ; fur an executor de son tort has ail the 
UabtltUeo, tliout»h m»ne of the privileoen, that belong to tbe character 
of exoculor^Williams on Executors, 269. 

Ho may be pw<h 1 to the extent of the specific assets he has receive^l, 
althoiii^h there is no lejral }K>rsniial rcprt*scnt;iiive — i'oote x M'httttns;- 
tumt I 4 . K., 16 Eq., uS4, lollowin;* itutfuer v. Kttekler, E. U., 14 Eq., 
Olid dionciiting fioiu C ary v. UtlU^ E. U , Id Etp, T9, lie i* only 
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litthip, however, to the extent of the gwMls which he ha» ai1niinihtcre<l — 
WilliatiiB itu Executoi^, 271. 

The apent of an exeent(»r i/e xe» tort doe* not disrhar^e himaetf hv 
awountinir In respect of his denlinjjs a** a^ent witli the <lcceuse<!*« 
<*^tate. to hi* |>riii<*i|ial ; f<»r ihc rule, that tlie possession of an apuit ia 
the po««eH>*!t*n of u principal has no application to the case of a wronj»- 
t]t>or-—-Sharhinfi v. Million, Ct Ilarc, 4t»9. 'There dl, who wan einplovcd 
l>v the wi<h*w of the testator to collect the ilehr* due to the estate, 
collected the debts and paid (he money over to the wi»low. hclievine 
ahe was the ndininistnitrix. 'The widow died without hat itio ohtaintMl 
letters of tidministralion. and it was hehl, that -4, not havituj acc<ninted 
to the le«;al representative of the testator, was liable ns executor di non 
tort 

In Enolnnd, nn executor de non tort cannot pive in evhlencc under 
p/cae odfuimsfronf^ or sj»e<Miil)v plejul a rj-tainer fi>r Ins iiwii debt, for 
otherwise the ire«lil<*rs t»f tin* *h‘ceasc<l wouhl be runninp a nM*e to 
take possrssion of jus oikmK witliotii lukinp udtniin^^lrut )t>n to biin — 
\\'iiiiainH on E\‘ eiit(irs. ‘273 I’nder this A«’t (see s. 2^2, infra)^ un 
c\i*ctitor has nr> liplit of retainer for his own debt in jirelerence t(» 
other debt'^ 

'Tlte u< i of an executor dr non tort is pood apainst the tnte represen- 
tativ<' only wliere it i^ lawftil, and s>ndj un act us the t»ue ref>res(tntM- 
tive was bound t<» p«Ttoriu in <bie course of udiiiinistration i/nr/r/cy 


PAUT XX XI 1 1. 


or Tin: rowrus or ax i:xrxT:Tou oh admintsthatoh. 


267. An oxorutor or ndniinistnitor Ims tltt' kmiix* 

[><ov(*r to Mi»* in rt*s])(*(‘t of all 
fatisos (»r motion tliat survive tin* 
tleeeasetl, anti to tlislniin for all 
vents due to him at th“ time of 

t 

his (l(^'lth, as the deceased had 
when liviii*;. 


In resppi’t of causes 
of uctitoi ^ur V( V in'^ lli c 

due at the time td bis 
death. 


'Thi't veetioT^ Itas b^en iocio poraled us s. M8 in the l^robnte and 
Adinitiisiratiou Aid, V of 

Ilv s, 44, Hule (It) of the (’ivil Proci-iliire ( ‘rwle. Act X of 1877, it is 
prtivideil : “ No <daiiii by of apain^t an exeentor, adniifiistmtor or heir 
ns sucli, shall lo* join'^d with claint- by i»r against liim piTsonallvi utdess 
the last no'iitifnieil <dainis are alb*>jed to ui isc with r>d<'renc<‘ ?o the 
estate in respect ftf which tlie pluinldf or dtdendant suck, fir is hue<l us 
••xei'Ut^tr, adininfslrator or lodr.*’ 

Hy *. 179 of tliis Act, Jtuprn, the whole of tiic property v<*st* 
in the i'Xccuto^r rtr adruiuistrat(»r as suidi, and V>v *, 437 of ih** Civil 
Proccilurc (hKh» it is provitbol, that, in all suits concoroinp [iroperty 
vested in un executor i»r adtninistrator, the executor or udniiniwtralor 
shall represent the ]»ersoii« beneficijilly interested in tin* f>ropcrty, and 
that it shall not ortlinanly l»c neecavary to tttake such jn-rsons ffnrtie* 
to the suit; but that the Couit may, if it think fit, order them or 
any of them to \nt made such parties/’ 
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268 . All demands whatsoever, and all rights to 

|)ro.secute or defend any action 
or si»ecial proceeding, existing in 
favour of or against a person at 
the time of his decease, survive 
to ami airainst liis executors or 
admiiiistnitors ; except causes of 


Demftnclfi and ripht* 
of acrion in favour of 
or nuainat. tlecouxed, 
to and H;praiii.^t 
ijtor or adiui- 


a(*tIon for defamation, assault as defined in the 
Indian Penal Code, or other personal injuries not 
caiisintc the death of the party; and except also 
eases where, after the death of the party, the relief 
souL^lit could not be enjoyed, or granting it would 
he nugatory. 


llhi&irotions. 

(ri.) A eollision tnkoH |»lure on a railway in consequence 
of Home nej^leet or default of the oflicials, aud a , ^ 

in Hev(‘re.Jy loirt, l)ut not so as to cause death. lie after- 

wur<ls dies wifliout having brought any action. The cause 

of action docs not survive. 

(/».) A sues for divorce. A dies. The cause of action 
dooH not survive tt) his re|»rt sentaii ve, 

'rtii.i Heetlnii tins lieoa inoorporiited ns «». 89 in tlie Probate and 
Aduiini.'iU alion Ael, V ♦»(* iHhl, uiuittin^ illu-stration (//)■ 

Art XIl of iS.'i.’J piovi<b*.«i, thiit t'Xo<‘Utors in ay mie ninl l>o puod in 
certain I'uMeH for wrono?* I'uiiniiitteii in ilio lifftirio of u 
pi'isoii. S»*f Pou'c/i V Jire.s^ 7 A. jiiid H. 4‘_M>. and iiichmoHil v. 
Stcholson^ S Staitl H ('ii., 134. Soe 3 and 4 N\ ill. I \ , c. 42, s. 2. 

A«’t XIII <d 18,7,7 fiirtlicr iniik«*!< provitiion for i»ijit-s fur compensa- 
tion to taiiiiluvs lor lo5»v orca*'iom*d Viy the dnitli of a person cuu.'*ed 
bv iictioiiable \vron;;>. 'I’liat Act corrcf»|>oioU willi Lord ( AMriiKLi.’!! 
At‘t, 9 Hiul 10 Viet., 0 93. See AetiuXll and Xlll of 1855 i« exifuxOy 


Section 438 of the ('nil Prorcdine ('ode provides: ** Where there 
are MeNcrul e\ev’ntor*i or iidniini^trator.^. they •'hull In* made parties to a 
suit ai^iiinst < ne oi inoie of tliem, pnoided fh.it execufois wlioha^e 
not pro^etl their teniator’s will mol execntois and administnitorH 
bcvotid th<‘ local Imiilii of the jnii^diction of the C'ourt neeil not be 
made parlies." 


or 


269. An executor or administrator has power 
^ to dispose of the i>ropertv of 

Rdmiiiiiiirator b. the deceased, either wholly or m 
of Uectitiacda part., ill sucli manner as he may 

think tit. 
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Illustrations, 

(/I.) The deceased has made a Rpeclfic bequest of part 
of ills property. T'he executor, not having assented to tlie 
bequest, sells the subject uf it. The sale is valiil. 

Loan St. in In'** 'Proatisc on Vemlorn and Pur(’lniner!i 

(Vol. Jl, p. 5t>, edi».), coiiMders it clioibtfiil wln‘tln*r it is^ 

safe to take an nssi^TonoMit ol‘ a lo^aev fi<nn the exo- 

cnlor without the eoneuneiiee of’ tin* t^peeitie i<*j»atee, lei*t the exeeutor 
should have asMiiited to the bequejit. and In* eilt*H 'I'ttmlinitou v, Smtih^ 
Fmeh, .‘J7S ; nee *J9d, uifnt. lint Mr (’oote 'Mort;r., 17S n. («•) 
obj»(*rve«. that this was a ease of irrnjin fminl. aud eoneliides fi om nl 
the ca«es, that if u tuirchaser or inoitjraeee shall ititna fide deal with an 
exeeutor withiti a reHs<ti>iii»le time after the testator’s death, and frblaili 

I rosse'^sioij of the nniriimerits ol title, a speeitle leuafj'e wruihl nevr’r 
)e permitted at law <u in erjujty to set iif> the e.\«*( Utors assent a^faiiist 
the sale or mo? l::no»‘. for \n s »ie ami rh-liv* i*y the title of the piirehaser 
c>r imutoaot'e is eomplele. However-, the General rule eerturnlv is, that, 
lit law. the title l<r any speeifie tliitoj he(jueatia*d ri'sts uptm the iissent 
of the exeeutor ah-^olutr'lv in the lejatei* And <*\r*rr in eijnitv, if the 
leoalee, after the assent, vs ere fr» to a hontt fidr purehaser. th<‘ title 

<if the ussieriee would he l»eltei than tiiat ol iinv suhsiMpienl putchaser 
from the exeeutoi‘» — \\ illiams oti I!)xecutoi-s. h.MK note (i). 

A puieha«ei, Inovever, (‘unnot deid vsitli an exrauitor for (Ire ptirehast* 
of u (dnittel spr’cifieally h. (pieal ln‘d, if' tin* piii'eha<r’r have* iio(n*<» that 
thei'r* Were no debts ol the t<**>(nt''r, or that they have sine(* been tlia- 
ch.n ned — A'l/rr v. C'or/it’f, 2 1\ VV' , 1411 ; Fewm on 'rrusts, 4111. 

(h.) The oxetMitnr, in the cxcrct.'^o <»f IiI.m < 
a part ol the ihiiuovcable estate of the 
U'he inorti'Ji^e is valid. 

'Phis seetion has been ineorporaterl as n. bO in the Pndvate nn<t 
Ailminislration Aet. V of IhM, but with iiirpm-tsinf alterations makinf»; 
the consent of the (’ouit ll••e«**^s!^rv to every duipostliun td the property 
made by an <*xeculor or ailmimsirat lU-. 

It emlrodies the law in Kn^Iatid sis to persoindly. (lenoruHv Kpeak- 
injT. lui exeeutor «*r administrator in hi** own lifetime mav dispose of 
and alien tlie assets <d lire testator; lie has absj»lute power over tliem 
for this purpose, and flo v eairnot b«* folioweil bv the creditors of the 
tieee.ised — HTm/e v. Ihtoth^ 4 'P. It.. In ihaf ease Lr>iii) Maws- 

Fin.n said : — “If wonhl be monstrous if it were mherwise, fur then 
no one could <le.d with uii exeeutor " 

So an excMMifor or administrator mav mortofioe the iisselii — S#'e AVil- 
liarus on Kxei'Ufors, l);t8 ; A/euf/ r. Orrri Atk., lf.‘fll. He mav also 
pl»*d;re a part of tin* assets for the purpose of beif**r enabiin^ him to 
Hdminister the estate, ainl it would s**em that the pbal^ee may sell tin* 
things jiledi;eil if the v are ooi redeemed within the profier time— Wil- 
liams on Executors, 11-31) ; UrntMel v. /^Inicr, IH licav., 2H^2U. 

A purchaser from an executor is no| bound to see to the application 
of the purehaae-money — A/rAeod v. Dmmrm/nd^ 17 \’es., 134 . 

In Svutl T. Tyler^ 2 Dick , 7’i3, Loan 'P iujki.ow «ald : — “ It is of jjreat 
ronsecjueiiec that no rule should b(! laid down here which may iuifiede 
executors in their administration or render their dispositions of the 
testator’s tdPeets unsafe or uncertain to a purehaser. His title is cortiplete 
bv *ale RHil ilelivery : what becomes of the price is m» eoneern »'f his, 
'Tbia obaervaiion apptiei erpialiy io ujorlgaoea or pledges, aud even le 
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the prcucnt inntnnco« wliore a«M<jnf»ble bonds were merely without 
fiMffijl^finient See Williams on Executors, 939. 

The power priren to an executor by this section, it is to be observed, 
U unqualified. He may dis[>o«e of the property of the testator as he 
thinks fit. 

Ill the case of a will made, after the Succession Act came into force, 
by an En^rli^hniaii domiciled in India, char^ino the testator’s estate 
with the pavinent of d<*hf«, the executors borrowed money wherewith 
to diseharjre debts incurred by tliem in f lie administration of the estate ; 
mid in their capuciry of executors pave a bond for the repayment of 
the amount borrowed «in a particular date, and at the same time mort- 
paped all their ritrlit, title, and interest in certain real estate of the testator 
as further sc<Miriry, pivinp a power of sale on ilefault heinp m.Kle to the 
inortpairec. Hy H third iiistrmiemt, they further constituted the 
lender tlieir true and lawful attorney to sell tlie real estate mortpaped. 
Default liavinp been made, llie mortpnpee, under such power-of-attorney, 
<*onveyed the real estaLe itinl all the eslute and interest of the exe(‘utor 
therein, free from tlie mortpape, to a third person in consideration of 
a sum <ir Uk. n/i.OOO. The purehtiMer, who was resisted in his uttemjits 
to pt*t possession by one of tin* leputees of the testator, hrouplit a suit for 
n tleclarulion of his title ninl for ]>osHesHiou of the prftperty coin]»risetl 
in tite conveyance. The lepatee eoiitende<l that the executors liad uo 
nuthoriiv to confer a power of *<1110 ; hut a Eull Bench of the lliph Court 
at Allulmluul hehl (Stuaht, (’. .1 . ilissentinp), that the executors hud 
such a power undtT s. of ihe indittn Snc<'«*.ssion Act, uinl tiiat the 
convey anet* ivus accordinplv \alid and operated to transfer the property 
to (he piircliaser — .SVn/c v. lirawn^ I. L K., I All., 710. See 
liuKst-l V. IH Be.iv., *21 ; 18 ,Jur., ‘2.>4 ; 23 B. .f , Cli., 441. 

Where an executor, in order to save the (‘state from sale In exe'cution 
of a dtv'ree U'jniu'^t his tCMtutor, raised a h»an upon a niorfpiipe of the 
t<\’*tator's estate, it was ludd, that even if the (‘xeciitor had funds with 
which he mipht liave paid oil the decree, tlie inortpapee’s claim was 
pood, unless he knew of the existence of such funds, or miplit, by the 
exercise of ordinary diltpence, have known of them — Kalev Narain Uvy 
i'huwdhry v. Uom (^oornttr Chand^ W. H. for 1804, f). 99. 

Hindu Law — 'The execut<»r of the will of a Hindu, to which the 
Hindu Wills Act did not apply, took uothinp from the prant. His title 
WH* founded s<dely and siuiplv <»u the will; see Sharo Jhhi v. Jiutdvo 
1 B D. 11 , O. C., ‘24 ; Ttrnralur \\ Ktmstnappn .1/io/e//, 1 Mad. 
11. (\, 59. In »S'r(mn/i Jnykalt J>efu v. Shihnafk Chntterjee, 2 B. L. H., 
(b C., I, I’tiKAK, J., said ; “ It is clear that probate does not confer upon 
the executor of a Hindu will any personal riphls of properly unalopous 
in any way to an En phsh estate or interest. 'I’lie will pive** him Jii'^t sii<*h 
powers «>f dealinp with tlie property couifirchendeil in it as its wonis 
express, aiui no more.’* See Srerniutty Do^tirf v. L'artichurn i^oondvo 
(^howdhry, Bourke, l*nrt VII, 48; Himoitmau Piasad Pand^y v. 

Hahiwf SluHraj Knttwan'f, (» Moore’s 1. A., .393. S**e /.o/ ( hand /bim* 
dyal V. (MHtnfdnit, 8 Boiji. 11. C, U , 150, 151 ; and Dhun Uaj v. Hrouf^h- 
/on, 15 B. L. K., tb C’., 7. 

In the case of Greendrr ('humirr Ghoxp v. Machmia^h^ 4 C. L. R., 
194, PowTirux, »b, held, tliat althouph neither in the rase of the heir, 
lior of the devisee of a Hindu, has there been a distinct »tatut<^ry provi- 
sion as in EnplamI, that lauds mar he followetl in the hands of a pur- 
rhaser unless he were a hand fide alienee, the question as to how far 
lands purchased from a liimln heir or devisee are liable in the hands of 
the purehaser stands on the same proutid as a similar question under 
Knplish law. By that Uw pro|>erty bond fide aliened before action 
broupbt can be followed into the posseasion of a purchaser from the 
beir or devisee, if it can be prv>ved Uiat the purchaser knew (I) that 
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t!iere were debt* of the anceeUtr or testator left unttatiMfied ; and ri) 
that ihe heir or devisee to whom he paid tlie purvliaae- money iuteiKhn) 
to apply it otherwise than in payment ol just debts. See I Will. IV, 
c. 47, and 3 and 4 Will. rV,c. 104; Carter v. Cartwrtf^ht, L. K., 7 H* 
and I., App., 731. The ileciwiini of Poaxiricx, J., tippeiihul nj^uinst, 
but the Appellate Court lett the decUion, so far us this (Hiini is e<»n- 
cerucil, untouched. 

Where an executor takes p(»««essioii of n testafoPa property under 
a will eontainiii;' ti void reNi<iunry devise nod he<](iest. his possession 
rnav, from the very ooniineneeiiieiit, he ufl verse to the heir*iit-luw who 
claiins the ri'sidue ns on an inte»<i:icy — AAem^/rwowey Doeaee v. Door” 
gamoney Doesefy ‘i ij. L. U., 1 l*i ; utni 3 C. L K , 315. 

If a testator appoints persons to he his executors and trustees, oiui 
dire<*ts them t<» di» < ertain nets \\hieh can only be <lone bv the owners 
<rf his residnnrv estate, the truste.'s will take that estate, thiin|i:h tlo‘rt? 
Ik.* no express tb‘\i«(e to l\\oi\\ — I'rrrjtoonisooudfry iJosnee y. JJehrti- 
dronath Tugorey I. L. It., ‘i Calc., 45. 


270. If an executor oi juliniuistrntor purclmse.s, 
Purehase bv exe- either (liiectlv OP iiidirectlv, any 

<Mitnr or adiniiii.Htr.ttor part ot the p!‘Op(*rtV of the 
ot deceased 8 propeijy. the .sah‘ is voitlahlo at 

tlie instaiu^e of atiy other person interested in the 
projierty sold. 


'I'liis section has bet'o ioeorporated as s. 91 in the Probate and 
Adiiiinistrution Aet, V of iHHl. 

An exeentor or iidinitMHt i ali>r shall not bi* perinitfed, eilher ij 
fliately <»r bv niemts of a ttoHte^*, to be the purcliaHer iVoin hnnself of 
Miiv f>art of the assets, but .^liall be <*oio»ider(Ml u tnjslet' for the persons 
iot(*r(*st<‘d in the e.stute, and shall aeeitiiiit for the utmost advantage 
inatle bv him of the solije<’l so purehu.sed v. lialUly I Cox, 134. 

'I’he same principle apjiiies to an executor dr Him tot 1. 

An exeetitor oueht not to take an tt'iHienmenl of a lejjocy from a 
legatee under the will, and it seems sneli an assignment is void. Sec 
l^anghun v. 7/csr/tiar, 1, L K., I All. (P.IP), 753. 


271. AVhea there are several executors or 

, administrators, the iiovvers ol’ 

Powers of several . . . * 

cxeenlora or miminis- all IliaV, 111 tljC all.SeilCe of Uliy 

direction to the contrary, he 
exercised hy any one of them 
who h:us proved the will or taken out administration. 

lUnstratiunfi* 


( 4t.) On^ of tl le sevcnil executor« lixm power to 
a debt due to the deceaacii. 

Jacomb v. llancowi, *2 Ves. Sen., 267. 

(A.) One bu3 power to surrender a leane. 

(r.) One bait is>wer to seil the property of the 
mo V table or iiniiiuveablc. 
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((/.) One has power to assent to a legacy. 

One has power to endorse a promissory note 
payable to tbe deceased. 

( f.) Tlie will appoints A, /?, C, and D to be executors, 
and flirects tliat two of tlieni Hbull be a qtioruni. No act 
can be done by a single executor. 

Tliif* nertion Imw beiMi incorporated as 8. 

Administration Act, V of 1881. 

Acj’ordinii to 8. 184, supra, when sevenil exeentors are appointed, 
probate may be j/raoted t«» tlierii all simiiltarieonsi v or at did’erent 
tiine*<. See ». 438 of the Civil I'l-ocednre (Jode, Act X of 1877. 

Co-executorH, liowever innnerrms, arc regarded in law ns an indivi- 
dual pernon, and by coiisc(pien(*t* tlie acts of any one of them in respect 
of tin* ailiiniiiMtration of tin* cne<*ts, arc dccnictl to be the acts of all, for 
they liavc alt a joint and eioirt* unthoritv over- the wlnde ]n-operty — 
Williams on Kx«*« ut<»r8, 050. In Kn^laiid also it lias been lield, as it is 
exprnSHlv laid down in this sccOion, tli.it tin* position of one of several 
adiiiiin*«lriitors is tiic sarin* as tliat of one of sevcial o.xecutors — Wil- 
liuai V. cittnl 2 \'cm. Sen., ‘2ti7. Alt lionji;li wlicre executors join 

in u pcrHotial oontruef, (hey arc bound in tin* same way as otlier 
persons in wlioin tin* property i.K vested, and altlion;»h one may dispose 
of the assets «o as to biml the others, tli(*y cannot scvi'rally make a 
new contra<*t .so as to bind each otlier-— /Vr Lord AuiNGltK, CMC, 
ill Turner v. Uanlnj, 0 M and W., 773. 

Illustration ( /' ) t<* tliis section may be taken as nti illustration of a 
dirt'cltoii to tin* contrary, cooti ollinjj; the op(*ralion ot tin* section. 
As pointed out by M t . St okes in bis edition of tin* Succ<‘Ssioii Act, 
p. 173, tin* sertion taken uitli this illn-Ntration will render it niisafe for 
any one to di*al witli a simple executor, unle''S lie ■*ee.s the probate and 
nscertaiii eUhvr that no other ex«*cutors were appviinted bv tlie testa- 
tor, fir tliat the will contained no such ilirectuui us thsit mentioned in 
the iliustrutioii. 

One of several executors mav settle an aceount witli a person nc- 
t'ountable to the estate, and in tlie ab.seiiee of tiand the settlement 
will lie binding on tbe others, tbou* 4 h tlissentiii;! — Smith v. Kvereit^ 
*27 Heav., 44(5. .Soe Turner v. iianlrif, P M. uod W., 770; 'Williams 
on Kxeeutors, P50-P54 ; i'harlion v. Durham, C. 11, 4 Ch , 433. 
So also one exeeutor may assent a lej^acv ( W iiiiaiiis on K.\eentor», 
887), or ;»tant or oa.sion u term oi other property — Simpson v. JFutterulge^ 


X- 

1 in tbe Probate and 


272. Upon the doatli of one or more of several 


Survival of powers 
on death t»f <uie of 
several exeeut^u's or 

adiuiaitftratois. 


e.xerutor.s or administrators, all 
the powers of the ortiee become 
vested in the survivors or sur- 
vivor. 


Tbi* 8frtiun in incorporated an ». 93 in the Probate and Admi* 
uiNtration Act, Y of 

It in ill aceordnnee with the rases of FUtmiUrs v, Clarke, i Yes., 
i., 9, and Hmthon v. JimlsoiL, Cas. Teuip. Tulb.. Pi7— See Williams ou 
Executors, 



DirriES or eusoctob ob ADHiNieraATOB. 281 


273. The administrator of effects iinndminis. 

tered has, with respect to such 
Power* of «<hnmi«- effects, the sumo power as 
trotor of eScew tm- oriaiiuil cxccutor or admiuis* 

•uuiitkistereu. p 

trator, 

Tltiii Bertion m incornorntfvl as n. 94 in t!ie Proh'ifo nritl Atlmitiistra* 
lion Act, V of 1881. See on Exeentors, 888-9. 

274w An administrator during miiioritv lias all 

*■ 

Power* of ntiioini*. tlic powcrs of uii uidiiiary ad- 
triitor Jurio" iniiioiiiy, millistratol'. 

TIiib iection is iiirf»rporatt*d a« n. 95 in the rroHiitc »n<l Admi- 
nistration Act, V of 1881. 

As to the powers of an adniiuistrator during minority, see t. 


275. When prohate or letters of administration 

Jiave heeii eraiittal to a married 

Toworg of mnniofl i. 

<*xocunix or ' 

an ordinarv executor or a 
(rator. 

H'lil*; cech'on hns he«eM iftcfo porated as s. 9G in the Probate and 
AiliiiiitHti atiofi Act, V of iHSl. 

Under this Act ]itohiii»* nr h'tt*»rs of atlministnilion rnnnot 

to a niuui»*)l :xr<Mio(o witlooit the coiott'ot <if Imt 

; M*e inn and xuftra Under the rndoite and Adiiii- 
ftisttulion Act such coiiscnt is not iiecc.ssaiy ; iiee iw. 8 and 13 ol ihui 
Act 

Ity s. 439, tlie C’ivil Prfi<*cdor(* Code firovidfs : — “ Unh* s the Unurt 
directs othcrwi.se. tlie hiishaod of n iii.'irriod adniioif^trutrix or cxccu# 
Crix siiall not he a [iHity to u Miit hv or ng.uii't lor” 'J'lic fact that 
|>rohate or admits tratom has been gruiitCHl to a inarried wotiiao wonhl 
iniplv the jirevi.ois coiiHcnt of her husband in cases to which the 
fcuccetssiou Act is applscuhle. 


as all the powers of 


TAUT XXXIV. 

OF THE DUTIES OF AN EXECUTOK OR ADMINISTRATOR. 

276. It is the duty of the executor to perform 
As to deceased's fu- the fiuierul of tlic deceased in a 

iimnuer suitable to iiis condition^ 
if he lias left property sufficient for the purpose. 

This section, wiih slight mrKlification, has been incor[>ontte<i at s. 97 
im the Freheie end Adaiiiistratioii Act, V of 1881 ; see ■* 279, 

36 
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In MulHch V. Mullkh 1 Knapp, 2 f 5 , wliere the will of the totntor 
cave n<> direction a» to h(»w tlie obneqnies were to be performed, it wa» 
field, that the Court had onlj to coimider upon the evidence wliether 
the anma allowed for the pci forinnnce were more than had u-sually 
been expended at the funeruU of persons of the saine runk and fortune^ 
St,‘e W illiams on Executors, 972 — 


277. An executor or administrator shall, within 

Jfuenlory and ac- lUOntllS f'rOlll tllC grant of 

])r()l)ale or letters of administra- 
tion, e\l]il)it in tlie Court hy whicli the same y)ay 
liave heeu granted an invetitory containing a full 
atid true estimate of all the |)nr|)(‘rty in possession, 
and all the credits, and also all the debts o wilier bv 
any ]»erson or persons to wliich the executor or 
administrator isentitledin tliat charac^tcr; and sball, 
in like manner, witiiin one vt^ar from the date ftfore- 


said, exliibit an account of’ the estate, showing the 
assets that may have come to his hands, and the 
manner in which th(‘y have In^eu applied or dis- 
posed of. 


'rhi?< sect ion lin<i hccii ificorpnnite*! nn » PS in the Probate and 
Adiiiinistruiioii Act, V <»f 

Under 1 . frJ of the hater Aet, a per'-on for prohrite or 

leOern of ndinini^tration inu<t state tlio amonoj of ass^'ts wiin li are 
likely to eonie to liis IihioIm. See W illiams on Ihveeiilors, 977- 

Aeeordinj; t<» the rules of flie lli'jh (’onrt ni Caleiifta, in all ease* 
in whieli exemitorn or uiiiniiii^trators hlinl! to file their iiiTen- 

tone» or ueeoi»nls for two immths bevond iIk' tioie allowed to them 
bv law, tlie Ke;^istrar in or»lei ed to i>Hne tl»e iH*<*e8>.nr_v eitations ami 
Ollier proeess to eoinpel tlie fllmij of the same and to <'liarL!e the pin lie«i 
innkine default with Uie cosl8 tliei Rule lielchuiiibers's Rules 

and Otdeis, p. *J7C». 

Mr. Ridehainbers, in his tiote to thi-* lule, points out, that iki cit4ktiof> 
baa been i5Hued bv the ReL'i^lrar sinee In-IS. 

In Vin^'hoid, also, it peenis neither an exe<Mitor nor nil admini'^trfttnr 
hi tin any iiiveiitoiv unless •iled tor that pn?po»e at the instunee <*f 
n party interested — VViUiaiua on Kxeentoj s, 979 ; v iiuskouif 

1 Phil.; 244. 


[277A. Ill nil cnscs where it is souglit to ol>tairi 

l.iyentorv to inrlmle of probutC Ol* letters of 

lirtqierty in any part oi administnitiou intended to have 
Briiiah India. effect throughout the w hole of 

British India, the executor or the [)erson applj iiijj 
for aduiinistration, after the first day of April, 1875^ 
to the effects of any person dying in British India 
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and leaving property in more than one province, 
shall include, in the inventory of the effects of the 
deceased, his niovenl)le or inunoveahle property 
situate in each of the provinces : 


And the value of such property in the said pro- 
vinces respectively sliall he separately state<l in 
such inventorv, and tlie probate or letters of admi- 


nistration shall be chargeable with a fee correspond- 
ing to the entire amount or valne of the [)roperty 
afieof(*d tberel»v >\ beresoevcu' situate withiu iiritisli 


India.] 


'I'liin wliii li wns inK<Ttc(t hy s ft (»f Act X!II of* l»<7c», Inm, 

witli Ncihil .ilicviM io-cji incorporated u« «. Dlf in lliu i'roliuta 

and AdimniNtt al ion Act. V of I .sfs I . 


'I'ln* foil. wiiiHf niic olitaios in (lie IIil'Ii ^0111 1 , ('alcutta : In a)) citsoi 

in wiiicii it .*ion:iiit to olcinn an iiiiiiintft't] ;jrant ol [ndbatc or Ictlcrf 
of’ a'iiinnisti at ion. it innst be ••talcd in tin* petition »•» f.ir a** tins 

pctiliuner li.iv been aide to a'.certnin aini is awai**, there an* no 
jn operf V and cllecf> bcMdc> tiio^^* Hj^enfied ns leipmctl by *J 77 A of 
liie Indian Su<‘cc>m<mi Act; and lb*' petitioner nhall nndetluke, in <ai«(j 
of it'* I eiiiiT :dt<*rov,it ds found that then* tire other fo oporl i(*f< and ellecl)«, 
that lie >^ill piN t he court 'f’ei* pavalde in rcHp»'et theieof. and idho in 
tlie cu'ic of li'Llcr'' ol aiiiniiii-t I atioii. I hat he will L'ixe mich fnithct* 
boinl (‘if tin* nature eoiit • nipl »ted bv m 'J'td <»l the SncecHMon A*’t )» 


\x itli a wurefy 
KceisUar tu 


or Hurctie', u*. lo 111 ly at any lime be eallc*! on by tlio 
eivc*’ — licicii.nnii*. r'^’d iiulc'« and Urder.d, p. 2Sl. 


278. I'bo executor or udmifii>tr;i(or sliall collect, 
. ^ willi ieasontil)l(* diligence, tb(5 

Dntv r>f executor e 1 i 1 1 

rr n<ln.iMi.i.nt..i- ) 'f()|i<Tty <>t tll(‘ niul 


III, mill iiii.n tl.(. <lcl)t.s flint wen; due* to him 

nwini; to, ibc licccaacd 


Tilh section li.'iM b«‘en Ineurporated aw 8. lOO in th<j Urobate anti 
Administration Act, V <»f Iwhl. 

If by unduly dclavln;; to bimij nn action tbe executor or ndininl*- 
tiator enfd>Ics a tlenlf*r of liic d**coa,ed to avail himself of the Statnit? 
of Limitations, lie will be person, dly babJe ~ Wilijaiii** on Kxceuloris. ; 
IJatfWurd v. Kimey 1*2 Mod., oT.'i. See illn<»truli<in (/;) to 8, .12H, infra. 

'1 iicre is no lixeii pei iod within wliieb executorM ami administratoni 
mnst ledi/.c asM.ri!* onf'taiidi o;» upon improper iiiventmciit. 'I hc period 
ut vriiicii the loMs is> to Ijj cajcidatcd depends cm Uo* pailicular iiatnre 
of the properly ami the evidenee of the ca-ie — v. Kinputm^ 

22 JJeav., 181. lint an cxe' nti»r xvdl be i espoii'^Ildc if le* allow money 
t » remain on personal «ecu»i(y lUuu in absolutely nceexsary— - 

Poweii V Etanjt, 5 Vo*., 8:19. 

If ibe asMirta are ttceideiitally lo8t or destroyed, the ei:e<*u tor will not, 
in general, be liable {Jone* v Lritin, 2 Vew. Son., 240). It in otberwue 
where lie*»ught to have sold or converted the aaaeU. and they are inbae* 
quently b»«t — Clough r. ISond^ 3 3U- and C., 497 ; fry v. Fry, 27 
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An e*wjtttor cannot carry on the trade of his testator except 
for the purjMWc of winding it up; but he may, and in some ciises is 
bound to, complete contracts entered into by bis testator — Collinson ▼, 
*J0 I5eav., 

Where a trtuler by his will has dlrecte<l his execwtors or trustee 
to cm ry on Ids trnde nntl to employ a spf*eific portioii of the trust- 
estate t(»r the purpose, tljo rule is, that alLln>ngli the executor or trustee is 
jw*m>h»lly li.il)le tor «le}»tM ineiirred by Inin in eariying on tlie trade 
pnrsniint to the will, he has the right to resort foi liis indemnity to the 
Sf>e»'ili<’ a.ssets so directed to be em]>loyed, but no furlber — Jh re John* 
»oitj L. U.. 15 Cn. IJiv., 548. 

An exectjfor will be persontdlv linblc if he lenre outstanding a 
debt due to the testator fioin a defaulting eo-exeentor — Styles T. Guy^ 
1 1^1 ac. and (J , 4g'J ; Cuudler v. Tdlett^ ‘22 Beav., 257. 


279. FunornI expenses to a reasonable nmount, 

Expenses to be paid arconJini^ to tlie degree and qua- 
lefuie all debts. Jjfy of tljo deceaseci, aiul deatli- 

bed cliarires, ineluding fees for medieal attendanee, 
and board and lodging (or one month previous to his 
death, are to l)e paid ifol'ore all debts. 

'rhii section has been incorporated a.s 8. 101 in the Probate and 
Adininis(r;tti*m A<1, V <d' 1881. 

See 8, 27G, supra. 

L’ndct* t)ic Hegiiuciitnl I)« bts Act, 26 nn<l 27 c. .57, s 27, where 

mu piojH-rty <Minies into llie hand.s of ariv Adniini.>tt ator-Cienei al 
nntlrr that Act, ho slirdi .'Mliniirutoi the sium' in accordance willi the 
of that Act lelating ti) prefei enlial charges; and by R. 4 of 
the Statute*, tin* tfdlowmg chuN^cj^ of cxpciucs and debts, ijj the case (»f an 
<.ni ct*r or ^iohlii'r d>ing on scm ice, !*hall In* c'ouMtlercd prt*f«*rciitial 
I'haigeson In** pt'rsonal cstati* ninl payable tht*reont in t*rcf<'r»*Mce to nl) 
4'ihei dcl>ta and liuhditic.s, and as among themselves in the following 
Older : — 

(1 ) Kxpenses of but illness and funeral. 

2A Mililuiy debts. And wliere the death occurs out of the United 
Kingtloin, 

ScMvants* wages not exceeding two mouths' wages to each 
, and 

(4 7 Ibnischold expenses incurred wlihln n month before the 
death or the Us( issue of pay to the deceasetl, wlih-hcver is the shorter 

8, 5 of the St.atute, the surplus only of the personal property, after 
the prelercuiial charges, shuU be deeiueii |>eisoDal estate. 



280 . The e.xponses of obtaining probate or 

Expense* to be paid j^^^ters of aihiiinistratioii, inelud- 
next atw fueb ex[>en- iiig the costs incurred for, or in 

respect of anv judicial proceed- 
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ings that may be necessary for administering tlie 
estate, are to he paid next after the funeral expenses 
and deathbed charges. 


Tliif* section 1ms been incorporated ns s. 102 in the Probate and 
AiliuiiiUlration Act, V of 1881. 


'Where ft t***tator directed that his * trstamentarv expenses * »h<odd 
l>c paid out of a Sficnficd part of hU estate, the coels of n suit to 
ndnuni^ler were held to he ioclodetl tnolcr lefilninettt u v expent»cs — 
Ptnuy V. Pfnuy, L. U., II (’i». 1)., 440, See Miirn v, Harrison, L. U., 
9 Cl»,, 310, 3211; Ilarlof v llarlof, L. I?., *20 lOt)., 471 ; liaff v, 
Canich, L. U , /> Ch. l)iv., 084—908. llui bee contra, In re liicCe 
Estate, Li. U., 10 Ktp, 577. 


Tl»e term * cx<*cut<’rsliip cxfM'tj.Hcs * meai^s expetmes incident to tho 


proper pt 
iheiirrt‘tl 


•iformatice <»1 
hv execwtor!< 


llie tiuly of nil e.xecutor, 
ill olitamiriif liie advice ot 


iiihI incliid«*s eimis 
Kolicitora or coijtia<‘l 


ns to the di.sti il>iil ion of thfir tc^tjitor's ei^t.iie ; nlso ilie coafH of t)io 
exeentors mu! other p;ir(U‘t< in no iiction, ivlicliicr ii stititt«><i by iho 
execntor.s tlictn.Heh es oi l»v a lunu h- iai v, lor tin* udmmi'itintion of tlio 
eslufe.* iil.'io tin* Iniicriil . nUo e.xp'*nac;< iiuMiried l»v llio 

executors for the protection o| h|M*cilic leo.icu-.s, and p.iNincnf** hy iho 
e.Xeciitors in diHclmio,* of’ dehia t,dliiio due lioni fin* leatatnr'H OatlilO 
after he* death — Shnrp v. Ln>h, L K., 10 ('ll 1)., 4()H. 


* Kxecntorshiji exp«>n‘ics ’ nn* not tli^iingniHlml/lc froin ‘ tcstaincntarj 
expenses’ — tbui, per dts"! i,, M. U, 


281. W nj^es due for sf^rviecs rendered to tlio 
^ deceased williin lliree inontli.s 

n a;jes for certain i . , i 

icrviccs to he in-M ne.Kt pivcedini;' his (leatli oy any 


paid, and then the 
Other deliiH 


]al>()un*r, arti/.an, or 
servant an; next to be paid, 


then the other debts of the deceased. 


nud 


Tills s'*('tioii is emhodifd, Tfiiii nii idteiullon, as n, 10.3 in the Probate 
and Adiiiinlstration Act, V of ibhl. 

In Knglfttul, Hucii dclitH as are given priority under tins scetJon were 
coosideied hv some antlionticH to he entitled In a preference aittnnn 
other simple eoritract d**hf«; but simple eonfiacl delits themselves ucr«i 
po»t|Hnie<i iinul after all dei>(s of roeord and liy speeiallj hud been 
paul — See Wiiliuiiis on Executors, 1029, note {/ ). 

It win be idiserved that s. 103 of the Proiiate and Adminintrution 
Act adds the Wold* “ necnrdioir to tlieir rre^peclive priorities fjf any)** 
at the emi of the Heetnui. 'I'liis seems to have been »u*.'ef%ted by lli© 

cn«e of Nil Homui Hhaw v. Hecd^ 17 \V. U., 513; (S. il.) 12 Jl. L U., 
287. 

Ai to what pennons mav be included in tlie tenn ‘domestic 
aee Dhamo Sirauf' v. Vpendro Mohun Tagore, H Ii. L It., 244 ; 
Bhim Das V, Upeudro ISfahun Tagore, 9 II. L. it., Afip., 5; and Vithaha 
Malhnri v. CorJieUl, 3 Horn. H, Ch U, Appx.» 21. As to ‘Ubourert* 
and *artixftiis/ tec Act XIIl of ' 
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^82. Save as aforesaid, no creditor is to Liive a 
« r -1 ridit of priority over another, 

tg**to fluid by reason that his debt is secured 
tt»d rateubiy. \yy iiistriiiiient under seal, or 

on any other account. But the 'executor or admi- 
nistrator shall pay all such debts as he knows of, 
including his own, equally and ratably, as far as 
the assets of the deceased will extend. 

Thin seclifn is incorporuted ns s. 104 in the Tfobate and Admiiiis- 
trutiuii Act., V of 1881. 

It does not, it Ims been held, interfere with the ri"bt of a decree- 
hoiilcr to hiivc Ids decree satisfied out of the property of a deee.-ised 
person to the exclunlon ot oilier creditors, alter deducting the exfienses 
cliarjreiible under »s ‘279 and 281 — Nil Konial Shaw v. lieed^ 17 W. R., 

5ia ; (S. C.) 12 n. L. K., 287. 


'I'lie Tjtiw ComniisMioners in their report observe: “ \Vc do not 
propose to extend to India tlie rule whii-li eniiblt‘s an executor to fiay 
I4IIV eredilor, wlietliei liiiuself or another ]>erson, in preference to another 
creditor <»f e(pial ile^M ft*. \W* liave firov ided tliat funeral iind deatli- 
lietl expenses mnl cii:»r;![es of probate and ailininist ration are to be first 
paid, thiMi wui^e.s du(; to any laborer, artizan or doinesiic servant eiii- 
pbtyed by the dcei'ased, and that in respect of no otlno* debt shall a 
creditor be eniillrd to a pieferioiee either l)V reason <d‘ its beinix seem eil 
hy det'd muier seal or on any other account ’ — Gazelle of hidia^ July 
1st, l8d4. 

JifUiiner hi/ Executor, -^\\\ Kii;xlaMd, in theca«!e of liichmoud v. White^ 
li. R., 10 (di. i) , 727, wlieie an execuloi, who was a creditor of tlie 
testator, eluiiued to r«*tain bis own debt out ot tlic moneys paid into 
the iTodit <d an action by the I'f.sidiiarv lenati'cs for administration, in 
]>riority to the cosij^ ot the action and the debts of tin* ennlitors, it wa.s 
paid, tiial theiiiiht of an executor to retain his (»\\n debt was not a riolit 
winch the (^M^rt wa.s <ii>poscd to extend. 'I’lie Cnniit lefnseil to allow 
the ri;*ht of retainer. Here an executor has no li^^dit of retainer in 
piioriiy to otiicr crciiitois. 

It wi>uld appear that an mlministratm' who ]>av 3 such debts as 
Ar Au^^u’^ of olbenvise tliun eijnally ami r.itablv as f.ir as the a.ssets of 
the dei’cased mil extend in aeeotdance witli this siction, wdl be per- 
gonally liable for any los^^ occasnoied to a inediloi- of the neceastnl by 
sucli improper disudnition ot the as>cts (^Asiatic lionhini^ ('orpora^ 
Uon W Amodor 8 Uom 11 C.’ 11., 20); but in Older to chui^O 

him, liJH knowledge must be actual as disiii.^uislitMl fi om constructive or 
imputable knowledge — Jhtd. 

In ilistributin*; the assets, an e.\e«'ut»*r or administrator must be care- 
ful to pay smdi tiebts as ha>e u ptioiitv fii>*i; tot, i>n a deticieucv of 
assets, it he has, with notice, paid other debts first, he must answer the 
preferential debts out of Ids own estate— See William.s on Kxeeut<»rs, 
ami 1033. A testator cannot himself, by the terms «»t his will, (‘Imiij^^e 
the lejyal order of ili.strihulliui of ids assets, as bv diteelino a disiiibu- 
tioii OfjuaUy aimuio all his ereditoni — Turner v ('ox, H Moore’s P. C., 
288, Att executor inav voluntuiily pay a debt of inferior iiutiire before 
ime of x auperior of which he had in» notice, providesi a rea*tuiable time 
ItAg elapteti eince Uic testator’* death, for, such payment, if precipitate, 
would oe evidence of fraud— WiUiauia on Executors, 1033. See ypsoiti 
y. 9 Jtir,, N. 8., 656. 
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Act In England, an exeentor U not 
bniitid to {dead the Statute of Limttntions njtnitiai the demand of one 
ciaiming to be a cmlilor of tlie eUiate, and it aeems ihnt titia nUu it 
the liivr in Kii;:hind in regtm! to an adituniRtrator. See f Wtaft# r. 
Coombi, L. II., 1 P. and 1289; lute v. I{iffiieH„ 1j, U., 5 Chau., 

In Madras it was held, in tin* ease of The AiiminiMtrntor-Gfnrrfil v, 
Jhiwkwe^ I. L. 11., 1 Mud, «(i7, that tite Adiuiiiistrator-Ueneiid is 
nufixtrized to pay a l)aiTed debt. See Uitckie v. Utokrx^ 2 Mud. 
11. C. IC, 255, 474; on Kxeeut<»rs, 8(»5. In Bombay also it 

has been held, llint an exeeiitor may pay a debt juistly tine by his 
testator t)ion;jh l»:irred l»y tlie Statute «d’ I.«iu)i(ntiiiiis ; and litat he will 
ill <Mjuity be allowed eredit for the p.aynient — Ttllukcftaud Ilindumal v. 
Jilamal Undararn, 10 Boni. 11. i.\ U., 20(5. 

An exe<Mitor nmler a will to wldeh the Hindu I\*111 h Act dhl not 
npjdv, it wu"* lodd. had n<* power bv aek nowh*«b^'ment to revive a deltt 
bntied bv limitation ex<*e|>t a** n^aniHt liit]i!«(‘lf. S<'C (iopal A\jrniil 
AJo^oamdfir v. Afuddi>mu{/t/ (rnptrt\ 14 i> L. K,, 21. 

Ily s 28 of the pre'i<‘nt Tdiuitatioti Aet, X\ of 1877, at the deterini* 
nntioTi ot the oeiiod liniiled for in^ti(olioe a ‘^nil lor po^hev.^ioii ol* any 
pr<»(H*rty, tlie rioiit to the propel ty in extineniftheil. It iiiav be ipies- 
tioiie<l whether, huvino no^niid to tliis Hceiion, an exetnilor or ndniniiM- 
trutor wonl<l now be Ju'-tilied in p*vinir a bailed debt See 5/o/ir/iA 
Lai V. limunt Kumatec^ 1. C, U., G Caie , d55 ; (S. C,) 7 C. L. K., 121. 


283.* If the doiiucile of the deceased was not 
Api.li.nri..nofi.,nve. Ih'itish India, tiie application 


able pioperty to pay 
ineiit of <lebt,«, whole 
the dee<*a*<ed's tloine ile 
not in 

India. 


of lus moveabit* j)ro|u»rt y to the 
]>iiyinenl of liis th'hrs is to ho 
reirulatod hy the luwfd' the coun- 
try in which he was doniiciled. 


lliustratiini. 


A tlies, his dotnicih! it) u coinitry where iiiHfril- 

inentH undt'r seal liavo priority over iusf rurnruts not tinder 
seal, leavmtr iiif'veaiih* property to the value ol 10,000 
rupees, iininoveahle pi'opcrty to the value of , 0,000 riipf*e«, 
<lei»t> on iijHi ruiiients under seal to the tirnount of 10,000 
riipee.^, and debt '4 on inst i uiiiniit.s not under sftd to the same 
amount, d’he debts on the instrurneiits undxr seal are to 
lx? paid in full out of the moveable estate, auil llie proceedn 
of tlie immovealde estate are to he applied as far n.s they 
will extend toward.s the dis(diar‘»’e of the debts not iimler 
seal. Afcordinoly^ one-half of the amount of the deltts 
not under seal is to be paid out of the proceeds of the 
immoveable estate. 

So in Enj;bnd it was hehl. as to personal property, that the prinritiei 
of creditors are to be rcjrubited by the law of llie country in which 
ilie teHtator wua domiciled, tbe |>craoi)al aaseta tnay be situate in 


* Thia aection boa not been incorporated in tbe Probate and Admlnii- 

tration Act, V of 
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unnthcr country — WiUon t, Duns^ny^ 18 Beav., 293. See Miller v* 
AdminitircUor-Oeneralf I. L. It., 1 Calc., 421. 

TJiuler the rules of priority in England, the assets are distributable 
in the following order: — 

(1.) Funeral expenses. 

(2.) Expenses of probate, <6c. 

(3.) Debts. 

(«) Solicitor’s lien. 

(b) Debts due to the Crown. 

(r) Debts to which jiarticular Statutes give priority. 

(d) Debts of record— judgineiits, decrees. Statutes, and 
rccotriiixiinces. 

(e) Del)t« by spooiulty. 

(/) Debts by simple contract— Williams on Executors, 992 — 
1032. 

Voluntary bonds ( Rum xdrn v. Jackson^ 1 Atk., 292), unless 
al for viilu»-, when tliey rank as ordinuiy bonds. See 
V. Mortimer, 4 1>. and »l , 447. As to voliintai-y contract 
rnoirs, S(‘o Doirson v Kearton, 3 Sm, und G., 191 ; Lewin 
on 'I'ni.'itN, p. 71, Olii Kdn. 

284 .* No creditor, wliolms received payment of 

Oeditor pnhl in part *\ oMlis debt llV virtllG oF 

2M3 to ' ‘ 

ineiit in- 
ure filiar- 
in pfuceeO^ of im- 
• prop<M'ly. 


the last preceding section, shall 
be entitled to share in the jiro- 
ceeds of the iniinoveahle estate 
of the deceased, unless he brings 
such payment into account ibr the benefit of the 
other creditors. 


Illustration, 

A Imving his domicile in a country where iustru- 
tneuta under seal have priority over in.struinents not under 
seal, leavim^ moveahlc property to the value of 5,000 
rupee.**, and immoveable propto ly to the value of 10,000 
rupees, debts on instruments under seal to the amount 
of 10,000 vupees, and tbdus on instruments not under seal 
to the same uiuount. The cre^liiors luddinw instruments 
under seal receive halt of their debts out of tlie proceeds 
of the moveahle estate. The proceeds of the imiiioveabla 
estate are to be applic<l iu paymettt of the debts on iustrii* 
ineikts not under seal until one-half of such debts bas been 
discltarged. This will leave 5,000 rupees, which are to be 

* This section has not been inoorporsted in Uie Probate sad 

Snfeloii Act, V of 1881 , 
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ilUtributed ratuhly nmong^t all the creditors without dis- 
tinction in pro|H>rtioii to the amount which may remain 
due to them. 

The equiuble doctrine of indrslinlliii^, which applien iu the 
where there nre two chuiuant:* ftitil two fuuiiA, botli of which ere nv« li- 
able to «me cininiant, but only 4»iie to the (►thoi\ in here made applicable. 
The former i?» compelled to rcHort to that fiiml which the other onniiot 
reach. See Gallm y. 2 Atk.» 43<i ; Wtlliauid on Kxccutora, 

1719 et teq. 


285- Debts of every descrip- 
must 
let^acv. 

CTr % 

This section hns been iocorporated uh s. 105 in tlie I’robate and 
Adiiiiiiistration Act, V oi IbHl. 

As the wh<»Ie of the est itci^^ liable in tin* bands of tl»e exeentor to 
tbe payment <if the <lehls (tf tin* ie'*tat<»r, the ex<*cntor niiiMt fake earn 
to discharge them before he hutirilit'v any dcK<*ri|‘tioi» o| lejjiu’V — Wil- 
liams on Executors, I34ti. In Sj^o/le v. Smith, Uum-*. Ch. (.’ns., 511, 
it was hold, that if an executor, aciin^ fmim /hie under the coiivicti(*n 
that the nsnets were aiii[>lv ‘'udicient f«»r the payment of the testator’s 
<lcbts, permits spei ific ieoatees to letain or pOhS4\sn tlicmsclvi’S of articles 
bcfpieathed to tlK'Hi, lie will be aiiKWci able for tbe ralne (dtbosi* articles 
witii interest, if there vbouhl nitiiniitelv be a ileliciency of assets, 
nlfljoujih the defi'Mency sbou'd !*«* c.iiih^mI by Mibs4’(jnenf events which 
he loni no reason to anticipate. E\en voluntaiy bonds must be paid 
liv the executor iu preference t(» leoacit»s — ./a/ir* v Poin li, \ K.,. c;». 
Abr., 84, 1*1 2; Hales y. Cox, .*I:J licuv., llh; Wiliiuius ou i'^xccutors, 
1347. 


286 . If the estate* of (lie (lec(*asc<l is subject to 

:uiv contifij/ent liabilities, an exe* 
cutor or adiuiiiistrator is not 
bound to pay any let^acy with- 
out a sufiitrient indeuiiiitv to meet 

m/ 

the liabilities wlienever they become due. 

a’bis section baa been inc4)rporateil an s. IOC in tlic l*robaic and 
Administration Act, V of I88l. 

There may be an outafandinjr covenant of the testator which, thoijob 
not yet broken, may i»r may not be bn>ken. Siiould sU'di covenant be 
broken, tlic executor would be liable to answer the darnaoos dr bouts 
propriis — illianis on Executors, 1350, Hence the necessity /or an 
executor taking an indemnity. .Si.*c s. 304, infra. 

In Dean v. Allen, 20 Beay., 1, Romii.i.t, M. H., cxprfaHC*<l an ojiinion, 
that where the estate is n^lministcTcd in Court, and an <'X(*cut<»r acU 
under the orders of the Omrt, he will be pnitected from liability in 
all caaea, and thui ap^^ears to be now (ully established — ICtwland r. 
Tredegar, L, R,, I Erj., 844. S<»e ilrevrer v. Pucock, 23 R<?av., 310, 
Sec aljw> 22 and 23 Vict., c. 85, s. 29. 


Execiit4»r or mlnii- 
ni.strat<*r not bound to 
pay legacies without 
indemnity. 


37 
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287. If the assets, after payment of debts, ne- 
_ cessary expenses, and specific 

ral Jejicies."^ **"'*" legacies, are not sufficient to pay 

aJJ the general legacies in full, 
the latter shall abate or be diminished in equal 

Executor not lo pay proportions, and the e.xecutor 
one lejfntee in prefer- has no right to pay One legatee 
Mice to another. preference to another, nor to 

retain any money on account of a legacy to him- 
self or to any person for whom lie is a trustee. 


Williams on Executors, 13(55. 

'I'his section has been incorporated as s. 107 in the Probate and 
Administration Act, V of 1881. 

The cenernl estate beinjz priuiBrily liable, all tbut is not speeificallj 
bequeutlied must be exliuii^tud behtre spcciiic legatees can be culled 
np<»n to contribute. See Baker v Farmer^ L, U., 3 Cli., 537. Strictly 
speaking, tliere i? no reniilue until all debt.'* anil legacies have been paid. 
A residuary legatee, therefore, cannot call upon general legatees to 
} — He Lyne'e FitlaU\ L. U., 8 Eq., 482. 

As to necessary ex|)enso8, see ss. 5279, 280, supra, and Sharp v. Lush, 
L. K., 10 C’h. Div , 4t58. 

The general rule in England that there is no pref*Tenre in payment 
among i:«*nenil legacies iii be undeihtocKi as applying only among 
legattM's wlio are nil volunteern, f»»r if tliere be any Taluable consider- 
ation for the testnuientury gift, as ifliere a general legriey is given in 
eoiifiideration of a ib*bt owing to the b*gatee or of the relinquisliuient of 
any right or interest, such legaey will he entitleil to h preferenee of 
payuient o\er the otlier general legiicies, which are mere bounties — 
Sv^lliani'* on Executors, 1370-1. 'I’lie ilebt or interest must, however, 
Vie in existence at the te'>lator’s death —Burrid^e v. Bradyl, 1 P. V\'., 
127; Blower y. Alorret,'2 Ves. S*u., 420 ; Heath v. Daendy, 1 Russ., 
13i. (’a., 543, 'I'lie rule does not apply to a bequest to pay the debts of 
the testator’s where the ereilitors have received a coinposiiion of less than 
tlieir amount {Foppui C\i/>/na, 2 P. W,, 290); nor to a bequest to 
pay the debts of n tiiird person, whether a relative or not — Shirt v. 

1(J Ves. 

There is no privilege from abatement, on the ground that a general 
legaey is to a wift* or child otherwise unproviiled lor { Ji lower y. AJorrei, 
2 V*es. S<‘n , 420). or to an executor for his care and trouble — Fretweil v. 
Stacy ^ 2 Vern , 434 ; AftorMey-f/rueral v. Hohtns^ 2 P. W 25. So, in 
ease of a deficiency, charitahle legacies will abate with general legacies — 
AUorttey- General v. Holnns, 2 P. \V , 22 ; Duncan v. WatiSy 16 Reav.,204. 
If, however, an intention can be coIIocUhI that particular legacies shall 
have a prefertmee, that intention must be followeil {Lewin v. Lewin„ 
2 Ves, Sen., 41(5); but a mere dii-ec’f ion that a legacy is to be paid in 
the firat place, or nuiucdiately, or a diiwtiou as to the time of paviiient, 
wilt not save legacies tmm aViateinent — Blower y. Afarrel,2 Ves,8€o.,420. 
But where the testator direi'ts that a particular legacy abaJI be pahl at 
all eveii||i, or that a imrtictilar legatee shall V>e paid 1^ leiracj in full 
{Mssrsk V. Kraa#, I I*. W.. 068), or having given aeveiml legaciea, be 
adds, th.it US there will be a cuiistderable suiqdus he gives 
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furib€*r le^r^cien (Attorney • Oeneral ▼. *2 I*. W., *24), tlu» {varlicuUr 

le^rttoy, or tbe first given legacies, shall have a ^reference. See Joknton 
T. Joint 14 Sim., 318 ; Stammert v. Halilley^ 12 Sim , 4*2. 

The fact that the time for payment <if a legacy is (leferrt*il, will not 
other legacies priority in the cliatiibutioa of assets — Atckiitson x. 
Cochli, 9 Jur.f N. S., 117.1. 

The OHUM lies on the paity seeking priority to make not clearly ami 
Conclusively that such priority was intended — MtUer v. 

3 Mac. and U , 3)3. 

Ill Hncland, annuities charged on personal esliite nre denlf witli as 
general legacies and abate witli them ( J/i//rr v. HuddlenioMf, .*1 Mac. 
and (r., 513; //awe v. Edirardx^ 3 Aik., (>.‘13 ); and by s. ‘2.91, iufra^ 
ttiinuiiies are for the purponcs o( ubatciiient to be IreaUHl as getieial. 

H'he value of (he annuitie** iiniHt be aicei tained for (he purposes of 
abatement — //awe v. Kdwttrdx, 3 Atk., (>93. Ah to tin* iioule of asecr- 
(.lining (heir value, nee Todd v. //ei/Av, *27 llciiv., 35.3; an<) Potln v. 

iM, L. K., 8 Eq., 6 h 3. See s, lt>2 ««/<*, pp. 193-4. 


288. Where there is a specific legacy, ami the 

assets are .sufficient lor tin; |>av- 
nieiit of dehts ami nece.ssary 
ex[K‘nse.s, the specified tnust 

he delivtued to the lei»:ateo with- 

O 

out any alialeuient. 


Noniibateincnt of 
spei'itic legacy when 
aHiteta suillioient to pay 
debu. 


This section has lieeii iocorporatc<J as s. 108 in the IVobate and 
Administratiou Act, V of 18WL 

Even where a specific hcipjest is clmrg>Ml with tli<* pftyment of a 
pecuniary legacy nn<l of all tlic tt'ntntc»r*K just deht** ami (iincral and U^sta* 
iiKMitary c*peii‘<efi, the general undinpoNed ol residui* will be iip[)licabie 
ill the first place to the payment of the charge— //rirra v. Snartf 
1 l>e(i. and Sni., 333. 

Specific legatees of a pailieuliir fund may nhate inter xrr (Sleech v. 
Torrtn^’ton^ *2 Ves, Sen., .004; /^age v. Leuptufj^weLl^ 18 Ves., 4(>.3 ; lU 
Jejfreyt Trutts^ L. It., 2 Eq,, (>H) ; and the same principle applies where 
the fund ia appointed by will under a power — tiler x. liuddlctlone^ 
L. U., 0 Eq., 65. 


289. Where there is a demonstrative legacy, 
, , , and' the assets are sufficient for 

Uiffht under demon- /• i » i 

strative legacy, when the payment or debts and iieces- 
the oaseu aresuOicient gary cxpeiiscs, the legatee has a 

preferential claim for payment 
of his legacy out of the fund 
from which the legacy is directed to he paid 
until such fund is exhausted, and if, after the 
fund is exhausted, part of the legacy still remains 
unpaid, he is entitled to rank for the remainder 
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against the general assets as for a legacy of the 
amount of such unpaid remainder. 

j^c/on V. Actoriy 1 Mer., 178. 

This section has been iiicor[)orttte{l as s. 109 in the Probate and 
Administration Act, V of 1881. 

A demonstrative legacy is liable to abate when it becomes a general 
lepaey by P'ason of tiio failure of the fund out of which it is payable — 
Mallinfi SrnitK \ Dr. and Sin., 210, per Kindbrslet, V. C. ; see 
Creed v. Creed.^ ] 1 Cl. and Fin., 509. 


290. If the assets are not sufficient to answer 

the debts and the specific lega- 
cies, an abatement shall he made 
from the latter ratably in pro- 
portion to their respective amounts. 


Ratable aba ( omen t 

of Bjiacilic legacies. 


Illustration, 

A has bequoatluMl to ii a diaTnond ririjr, valued at 500 
riipeCH, and to a liorso, valued at 1 ,000 rupees. It is 
found nece.^sary to sell all the etlects of the testator, and 
his assets, after payment of dchls, are only 1.000 rupees. 
Of this sum rupees 33*1-5-4 are to he paid to B, and 
rupees 6GG-l()-8 to C. 

'riiia section has been incorporated as s. 1 10 in the Probate and 
Administration Act. V ot 1881. 

See Williams on H-xeciUors, U177 ; Sleech v. Torrington^ 2 Ves. 
Sen , r>()l, 5(i4. 


291. For the ])ur|'o.sc of .‘ihatcmont, a leg.icy 

Lopnoi... irontori a. »Pl>ropriiite'd l)y 

general for purpose of the will to ))r()cluee ftu aniiuitv, 

abatement. Vulue of UH aiinuitV 

when no sum has been appropriated to produce it, 
shall be treuted ns general legacies. 


Thw aoction has l>e»m incorporated a» ». Ill in the Probate and 
Adminwtration Act, V of 1881. 

As to the nualc of ascertaining the value of annuities, see Todd t. 
t27 Bea?., 363 ; Potts v. Smith, L. U., 8 Eq , 683 ; and s. 162, 
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PART XXXV. ^ 

OF THE EXECtTTOR’S ASSENT TO A LEGACY. 

Executor’s assent 292. Til© USSCnt of tllC ©XC- 
nccessnry complete CUtor is nCCeSSJirV tO COlllpletO a 

legatee’s title. legatee’s title to his legacy. 

Illustrations, 

(a.) A by hia will beqneiitba to U liis Govornmont 
paper, wliicli is in deposit with tlie Bunk of J^engul. The 
Bank has no authority to tleliver the securities, nor Jt a 
rioht to take possession of them, wdllumt the assent of the 
executor. 

(b,) A by his will haft becjueathed to C his lioij«e in 
Calcutta in the tenancy of J). (' is not entitied to receive 

the rents without the assent of the executor. 

Thi* fO‘<’ti<)n lisvx inmrjmratod as s. I I J in tlic IVobatc anil 

AihihiiistrutKiii A« t, V' of IhSl. 

The cxonitor in rcspoimiblf t(» tlo» {•rfMlit«)rH for tlif* snf iHfariion r»f 
their <l«Mnan«la to the extent »>t tie* wlmle ewi;»f<* withotit rej.»iiMl to lhe 
teslulor’f* hiivio'j (iiri*rte<l tliut » p 'rtion of it .sh«)l Im* to fither 

purposeH. Ilt iic^', us ji pri't'*< t ifui to the executor, the liiw itit[iosen the 
neeessity tliul everv ieesitee, wImM iier ei-i»et ul or Hpeeili<‘, whetiter of 
chattels real or [leison.il, Ilni^t the executor's usMcht to the lega<y 

before the title ii.s le^utce eao h** eomplcte and pel fer t — Willium» on 
Executors, lUTH; see Mrad v. /.d Orten/. .‘i Aik.. I'.'Jk ‘i40. Itefiue 
the iiSHCiit of th<? exeeutoi, however, the h-^oitee Iihs mii inehixiti^ 
right to tiie legacy such as i.s t» uhi-iuisnihle to his own personal 
representative^, in case of his death hefoie it is paid or delivered — 
WilluiiiJS on Executora, I.‘17S. 

An executor inav assent to or pay leg.aeies before prohate 
on Executors, 307 ) ; an<l he is Imiimi to assent as soon us tlie funeral and 
teslaineiitary expenses and <lehls have been paid - (iret-ne y. 

3, I. IL Eq., \0'1, ptr cnritim ; Lewin on d’rusfs. 7th Edn., p 432, note. 
'I'he wsent to a legacy liy <me of seveial execiitors is sutliiMent. ho 
also if one of seveial execntois he a legatee, his ►ingle assent his own 
legacy will vest the complete title on himself — ^Williams on Executors, 
952. See Coif v. Afi/rs, 10 Ilaie, 179. 

Where executors have set af»art and npjiropriatcd assets to meet a 
legacy, they cannot retain or iitipound any part of the apfiropriated 
assets to meet a debt from the legatee to the general estate of the tes- 
tator — HaUard v. ASar»deUy L. It., 14 Ch. L)., 374. Jn that case, Far, J.. 
obaervetl : •* When the executors set apart the !ega(‘y, it ought to lie 

constileresl as set apart, so as to facilitate the dealing with it by the 
legatee for every purj>oae.” 
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293. Tlie assent of the executor to a specific 

Effect of executor', bcquest shall be sufficient to di- 
to specific le- rest liis interest as executor 

tiierein, ancl to transfer the sub- 
ject of the bequest to the legatee^ unless the nature 
A * « or the circumstances of the pro- 

A««cnt rnnj be ver- . , in* 

bfti, and either express pertj require that it shaJI be 
or implied. transferred in a particular way. 

This assent may be verbal, and it may be eitlier 
express or implied from tlie conduct of the exe- 
cutor. 

Illustrations. 


(fi.) A horse is bequeathed. The executor requests the 
lejrjitee to dispose of it, or a third party proposes to pur- 
chase the horse from the executor, and he directs him to 
apply to tlie Ie<^atee. Assent to tlie legacy is im{)lied. 

Wentworth, Off. Ex., 414, 14th edn. ; Williinns on Executors, 1381. 

(/».) The interest of a fund is directed l)y the will to he 
applied for the nmintenance of the legatee during his 
minority. The exernlor commences so to apply it. This 
is an assent to the whole of the bequest. 

Paramour v. Vardlry, Plowd., 539. 

(c.) A bequest is made of a fund to A, and after him 
to /y. The executor j)ays the interest of tlie fund to A. 
This is ail implied assent to the bequest to B. 

Hen? tbo pnrticular eNtute and the remuiucler constitute but one 
estate — Welden v. Elkiugton, Plowd., 521. 

(d.) Executors tlie after paying all the debts of the tes- 
tator, hut before satisfaction of «i>ecific legacies. Assent 
to the legacies may he presumed. 

For in the absence of evidonre, the executors shfill he taken to hare 
acteii in conformity with their duty — Williams on Executors, 1383. 

(f.) A person to whom a specific article has been he- 
queathed, takes posMcssioii of it and retains it without any 
'ol»jeotion on the part of the executor. His assent may be 
prt^Bumed. 

Wqiliuius on Executors, 1383. 

This section baa been incorpora teil as s. 113 in the Probate and 
AdinliiUtration Act, V of 1881. 

U|K>n wwenlinji to a »|»ecdic l>equept given to them in truiit. executors 
forthwith become {Dix t. Burford^ 19 Ucmt., 409 . and, in 

England, the Statute of Litnitaiioua will be no answer to m suit to enforce 
payment of the legacy — PhiUtptt v. Aiunuirngi^ 2 My. ami Cr., 309 ; itee 
ii. 10 of Act XV of 1877, which, however, deaU only with 
truaia. 



Sec, a05,) EXECUTOR’S ASSENT TO A LEGACY. 


295 


In Enfrlund, m in India, under tliis section, the nrnent nf «n fxecati>r 
to a bequeet i« a queatiou of tuci-^Maium v. Fametl^ 13 M. and \V., 674. 

* 

294. Tlie assent of executor to a legacy may Im* 
_ ... , , conditional, and if tlie condition 

be one wnicU he has a ngitt to 
enforce, and it is not performed, there is no assent. 

IlluBtrations, 

{a,) A bcqueatli9 to D hit* lutuls of Siiltaiipiir, wliioli, at 
tlie ilutc of tlie will, und at the death ol A, were Huhject 
to a morrga^e for 10,000 nipeeH. The exeoutor atiHenta 
to the hecpie^t, on eondiiion that /J nhali, within a limited 
time, [lay the nmotint due on the mort^n^e at the tetitator*M 
death. The amount is not paid. There is no 

(Z>.) The executor assents to a bequest on condition 
that the leiratee shall pay him a sum ot money. The 
payment is not made. The assent is nevertheless valid. 

It is vnlitt hocauuc the condition is void, — see Williuin* on Exe- 
eutorf*, ldS4. 

’riiin fipctlon 1ms t»een incorporated as i. 114 in the I’rohatc and 
Act, V ot Issl. 


295 . Wlien tlie executor is a legatee, liis assent 

to Ills own l(*gacv is necessary 

lii^tinc «. it. i.. u.c 
same way as it is rc(piired when 
the bequest is to another person, ainl his assent 
may in like manner he ex]>ress or implied. Assent 

sliall he imiilied if in his manner 
of administering the property he 
does anv act which is relerahle to his character of 
legatee and is not referable to his character of 
executor. 


asuetil 


JlluBtrntion, 


An executor tukefl the rent of a hou8C or tiie interest 
of Government securities bequeathed to him, utui applies 
it to his own use. This is 

*1 liiH xectioii h«s been incoqMiraied as B. 115 in Uie Frobaie and 
Adtiiiiihttratioii Act, V’' of 

\VI»en an executor lias aji«icnted to a legacy to himself in trust, 
the bequest ceases to be part of the testator’s assets — Uix v. Uurjord^ 
1 9 Iteav., 4 1 2. 
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Arcnniing to *. 128, npra, if n iegncy is beqneatlied to a person 
who is named an executor of the will, he shall not tnke the legacy unless 
lie provei the will or otherwise nianifeafc an intention to act as exe* 
ciitor. 

If there be a lej^aey to one of. several executors, he may take it of his 
own assent witlnuit that of the others — Williams on liixecutors, 1384. 

The necond eluuse of this section is taken from the jud«rment of 
GinfiS) C. J., in Doe v. Sturges, 7 Taunt., 2*23. 


Assent of executor 
gives effect to legacy 
from testator’s death. 


6 ' 296. The assent of the exe- 
cutor to a legacy gives effect to, 
it from the death of the testator. 


Illustrations, 


(n.) A lefjntee sells liis legacy before it is assented to 
by the executor. The executor’s subsequent assent o])er- 
ntes lor tlie benefit of tlie purchaser, and completes bis 
title to the legacy. 


(h.) A ))cq Heaths 1,000 rupees to B with interest from 
his death. Tlie exeiMitor does not assent to this legacy 
until tlie exjiiration of a year from A's death. B is enti- 
tled to interest from tlie death of A, 


'Miis Kcciiim hn.s Ikmmi incorporated ns s. 116 in the Probate and 
A(])nini«itrati(>n Act, V of 1881. 


Kxecutor not bound 
fu»y or deliver legu- 
cieH until Jitier one year 
from testutor's deutli. 


297. An executor is not bound 
to pay or deliver any legacy un- 
til the expiration of one year 
from the testator's 


Illustration, 


A by lii.s will directs his legacie.s to be paid within six 
months after bis death. The executor is not bound to pay 
lliem before tlie expiration of a year. 

I'his i^ection lins been incorjK>rnled up p. 117 in the Probnte and 
Administration Act, V (»f 18HI. The rule n hich it Inys down is a rule 
of convenience mlopted by the Kngli'^h Courts to give the executor 
fufficient time to iufnrm himself of the state and the ninoiint of his 
tesJtn lor *a assets and tli«rharge the debts of the ileceased. See \V(*od 
V. Prmojfre, 13 Ves , 333. It does not prevent the vesting of the 
legacies— (jfiir/AsAorc v. ('A/i/ie, 10 Ves., 13. It applies, although the 
testator should Imve directed that payment of tho legacies should he 
made beftwre the expiration of a year from his death — Drcnike r. 

6 Madd., 358. There the testator directed the legacies to be 
within aix months of his decease. See Beneon ▼. Afoarde, 
Msdd., 15. 
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PecuitiAry lefjacii^ lw«r tntore«t fr<»m «xpt ration nf the yeer, 

rUIkhi^Ii tlie fnitti iiifiy nut be flietMMuhie until Nff^rwanlH ( /Varjnm v. 
i*»ar$om, 1 Sell, mml Lef , l*i), «iul the exeentor i«t nut lo jmy iittereHi for 
Riiy time wtilttii ttt« yeitr, R}tlKHi|fli <)ttriti^ thut time he inttv luive 
receiveil it»tert»$t — 

Where the testat'jr luw jriven «n nhiftthito ili^cretinii to hid 
to {icMitfKHie the d»le riuI eonventitni ol hid edtnte, they are not ImmiikI by 
the orilinary rule convert the properly within n year, even iltou^h 
fturiie of the prop<*rty eonxiMts ttf fih«r»‘i* in «»i iiiilitnite<l eotiipMiiv ; nor 
nre they liable, in tin; ah»*etu*e of mn/n for hn»M aridin^ to tlic 

from itunconveraiuit— 1h re NorrtHgkm^ L. It., 13 Cli. D., 


TART XXXVI. . 

OF THE PAYMENT AND APPOHTIONMKNT OF ANNUITIEH. 

298. Where an annuity is pven hy the will, 

Com, e.,t of <''»• '<« 

iiimniiy when no time ineiiceinen t, it shall (H>inineiiee 
hxefi by will. troiii the t(*st:itor’s death, anti 

the first payment shall he made at the expiration 
of’ a year next aft(*r that event. 

'riiiH weetion has been iiieor{»<*n».teii us n. 11 H in the Probate unil 
Admiiiidiratioii Art, V o( iHJil. 

Sec Gibson v. liott, 7 Vc»., Ob-O" ; uinl Fearm v. Younp;, 9 Vex., 55,1. 

t 

^ 299. Where there is a tlireef ion that the annuity 
.... , / shall h(* f»ai(l fjuart(*ilv fir tnonth- 

noimiiy i»> be punl Iv, the first puv nieiit shall l)C due 

(juiir^-rly or uionlhly quarter OF 

fimt fulis due. ^ .. * , 

first inontli, as the eas^* inav he, 
after the testator’s death ; and shall, if the executor 
think fit, he paid wlieui <lue, hut tin* executor shall 
not he hoiintl to pay it till the end of the year. 

a'hid section has been inrorporalcd uh h. 1 HI in tlie Probate and 
Aduiiiiintrtttion Act, V of iJSWl, 

See AVorer V, Prenfaf^e, 3 Madd.. 1G7, and ffrtuf'hton v. FrankltUy 
] Sim and Slu., 3i>0 ; Williums on Executors, 13 

300. Where there is a direction that the first 

^ paymeiit of an annuity shall be 
within one month or any 

payment of an anunity OtljCr divisiotl of time frOIll thc 

directed to be ma^ie death of the tcstator, or on a 

miadav^uia. certain, the SUCCESS I VC* pay - 

are tu he made on the nnni- 

38 
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' 301 . n()t heing R specific legacy, 

«iiin tteqiieatli- 

wImM'O u ed shall, at the end of the year, 
k'^iuy, not HjifciiR’, is invested in sucli securities as 

tl.(‘ lli-l, Court may, l,y any 
general rule to lx? made tioni time to time, autho- 
rize or direct, and the ])roceeds thereof shall be paid 
to the legatee as the same shall accrue due. 

'rUl» }4«Tlion ]j !18 boon porutcti as 8. 1*21 in the Probate au( 

I ... \' ..r 1 ^ w I 


T'he lulo us to Mpecilio lo-^rucios will be biuiul in 8 . 300, 

*ri»e SnjOt-me niul IUltIi (’otirts of Hombuy do not seem to have 
ndopteil Ho^ iino ot ^e(•u^ ity urrr*.«i8il»lt» to a piivate executor or 

ti iisife lu MU b u iiiuiiiu'i' us to form un authoritative ji^uide to hint in the 
adiniuistrututo (>t (iu* fituto in bl^ huiuls (see tiie jiui^ineut of CsRkkn, 
J , ill />rNt»«ir»i v. J)rS(mza, 1*2 Ilom. H. 0 U., 195); luirtloes it appear 
that any rule hua been pusned under this section by the other liigh 
Court*. 

IJy 23 and 24 Viet., c. 38, s. 12. trustees and executors in Knglaud mny, 
in the absence i‘f exptess prtdiibituin lu the instrunieut of tru.«tt, invest 
trustofuiids in. anu>n}*st other things, stock of the Bank of JEnglaod or 
Ireland, or in East India stock. 
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ftnioutit of geiiorat le 
paid Ht a 


302. Where a general legacy is given to he paid 

inr.itiBentnf future time, the executor 

slinll invest a sum siiflicient to 
meet it in securities of the kind 
mentioned in tlie last prece- 
dinii section. 'J'lie intermediate 

\7 

interest shall form part of tlie lo- 
sidue of the testator’s estate. 


Intermediate 

est. 


inter* 


Till** hns hoen inr<*r(M»ratod ns h. 122 in tlie rrtibalc nnd 

Atlniifii.Mtrttli«»n Aft, V of l8Sl. 

So, ill Kii}*l]in(l, ultlionplf tlio loffftfv i's tml itntnt'tliiiiolv |>nvalili», yet 
tiic |>f rson iMititiftl mny conif into (%iiirr tnni priiv llnit a •niflirifiit auin 
iiiav Ilf net upnrl, to miswfr tin* Ifjjnfv vrlion it kIimII bfcoiiie — 
V. AHuesly, '1 Atk , 57, /ifr Loun llAUDwit Kt. 


tir ji 
UlillUII V. 


303. Where an annuity is ^iven, and no fund is 

iVoffJ.iM* .vi.fi. no <diarir<‘d witli its paynnait or np- 
1(1 is fimtir,.,! wiiii propriated liv the will to answer 
led t(i an (h)V(‘rnnieiit anmiitv of the 

spet’ilitMl aiiionnt shall he |Mir- 
cdiased, or, if no sn<*h annuity can he ohtaimal, 
then a snin suiHcicnt to produce the annnitv 
shall ht* investcil for that purpose in such s(*cnrities 
as the Hiuh Court rnav, hv anv t»ciitn*al rule to 
he in.ade troin time to time, authori/.e <n* direct. 


a'liii* lifftioii Iia« liofu imo.rporated m. \T>\ in tin Troliftte and 
Adiniiiidlrutinii Act, V of iHhI. 

AltliciUirb ■ be n[»pmjM iated for the [layrncnt of on nrmu'iy, in 
Knjzland, it wlicrc the aimiiity is fli5ii|;fil on ibc ^ootcrul 

enlatc, the lc;:nt(*c will not foill’fr by a d»*prf(’ialioii in tin* v/ilne of tlin 
fun<l appropi i ilcd. 'I’lms, m v. Urnut'tt. I Kijs«, <’b. C’a , .‘170, ft 

te*<lalor lia\inj; ilircftfd bn* f.xcrntors to lay »»«it in wbot (bivernment 
Hecuritlfs ihev plcaaf*! asi iiiindi inoiifV in* wtadd pr»*dijfc a 
annual intcre«t, aoil bat in;: »»it'fii tbnt anninl iiit(*n‘St In bi*» wife 
<lurin^ licr life. Ill ca«c jthc di<l not inairv atiniii. ibc exofutors invi-wled 
in 5 per Cfiila a suin wlil'di yi*'l*l*'d ditidfiids ♦•xartly ftjind In lb« 
PH»ecifif*| iitfonio. Ticfio ilividi-nds bfin*; nrii‘rwur*lH dinioiis(io*f by 
llte rontfr«*ion of 5 pfr cenlit into 4 per ceiilH. tlie wi<l*tw wjtn lifld 
enlitb'd to iiHtre ibe defi<'ieiif v miole ifinid fitloT by tin* nab*, lM*ni linn* 
to time, of portionn of the af»(»ropriate<i *»r <int of any olhfr p.o t 

of the re^i'lne wliifh could be iiiutie uvuiluble. hee (jofdonv, 

, 6 Madd,, .‘142, 

Where tlie legiitee nAnentu to the appioprialion of a partifijlur fund, 
the fnilure thereof, whether pariialor Uitid, would probably be nt hit n»k 
-.•WiliUoi^ (m Execulom, 1400, note [k . 
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304 . Wliere n bequest is contingent, the exe- 


(>/ amou/n of finiouiit of the ]egacf, but may 
bequest. transfer the whole residue of the 
estate to the residnnry legatee on his giving suffi- 
cient security for the payment of tlie legacy if it 
shall become due. 

Tl^i^ ftoction huvS boen iiH'orporated ns 8. 124 in the Probate and 
linivStrntion Act, V of 1881. 

priiicijile upon wbifli it is based, ns pointed out by LEAcir, V C., 
in WehlH'r v. 1 Sun. and St illd, is, tluit the IfjjMtee beinj^ 

entiileil to receive u eeitain sum, oidy in tbe event uj)tm wbieli the 
le^uey is <‘ontin^ent liappenino, tbe legacy is not eiipuble of being 
securet] by tbe pfeMpnl iippropriiitioii <»t' any sum of stock. 

See Thoning v. Munt^omeri/, 1 Rn>..s. and My., 721). 


( 305. Where tlie testator lias iK tjueatlied the 

residue of liis estate to a person 

Tnvestmetit of rest- i... . , . i* .• 

intjueatiied i<. u h)!* file witlioiit aiiv (lirectioii 
for life, \N ill. out to invest it ill anv particular se- 
ii, tl.creof as is 

puitieuliir seem iln‘s. ’ ^ , 

not at the time of the testators 
decease invested in sucli securities as the High 
Court niav for the time beinir reuard as ijood secu- 
rities^ shall he converted into inonev and invested 
in such securities. 


'ririHHoetion bn?* not been imrorporatetl in tlie Probate uud Aduiinis- 
trutiou Aet, V »>f 1881. 

a'be rule.s and deeisious <»f tbe I*b»j;li?»b ('ourt of f’banrery relative to 
tbe duty o| an exeenlor to <*onvert, in tlie abneiu'e of any fipecial 
direction to that <‘lb‘et in tbt‘ will, do not, witlmut ‘jreul (pnililicatioiiH, 
iipplv, it wnj« in tbe Iloinbav IlijibCoiurl; see fySnuza v, JJ' Souzn^ 

12 n om. It O H,, lv84 In tbut eane — a eune, however, lo wliieb the 
Sueeession Aet was not applii able — tbe will of a I'ortnonpst*, who died 
in ISfi'i, eonlaineil mi direction lor eon v»'p*ion, nor anv indieutioii of an 
intention <*n the part of tbe te-^tatoi that tbe residuary devise«*8 and lega- 
t<*eH sboidil enjoy the rexiiine #m apevte so as to o.xempt the executors 
from tbe duty of eon\er.>ion. and the fxeentois did mu convert certain 
shares belonj;ii»i: to tbe te-tator, wbieli subsecjnenllv became inueb 
depreiMattsi in value. U’be executors were held not to be liable for tbe 
to tbe esUitc. 


'* 306. Where 

* 

Investment of resi- 
due Wtpicatbed to a 
htr life, with 
* * ill 


the testator has be(|ueathed tbe 
residue of* bis estate to a person 
for life with a direction that it 
shall be invested iu certain spe- 
cified securities^ so much of the 
estate as is not at the time of 
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liis Oentli invested in securities of the specified kind 
sitnil he converted iiito money and invested in sudi 
securities. 


Tlii» «ec*iion hat) nirnrfioratcil as s. 125 in the Pr<»bat6 am! 

Adiiiiiitstrutioii Act, V of 1881. 


307. Such conversion mid investment ns are 

Time ami mumior of CtUlteinpluted hv thc tWO last 
the eonveritiuij uiuj in- pi (‘ce(linii^ st'ctioiKs shall he iiintle 
vestment. jit sticli times and in such manner 

as the executor shall in his discretion think Ht; anti 
until such conversion and invtvstmtMit shall l>o 
completed, the person who would he for the time 

entitled to the income t)f 
1 when so investetl shall 
receive interest at tlie rate of 
four per cent, per annum upon tlie market-value 
(to he com|nited ns of the date of the testator’s 
death) of such part of the fund as shall not yet 
have been sii invested. 


H'lii-* NfM’tiitM lull Imnui im-or[»oratc<l ns n. in tho Piohntf* «nr| 

Ailniiuu'trniiun Act, V’ «*f tin* riito «tf iidi'n**'! h»Mo;» nltcml in iho 

Intfcr Act to 0 ptM cent, iiihlciul 4 per cent un«hT thi» Act. 

Ill Knijliinil. \^h«‘rt*;tn ♦•xiMMifttr or in «*x [•» i‘f»M}v «liri*rtetl to con- 

vert till' «— tJilc, ellluT imnicdlatfl y or within u reaxoiirihle time, tiiiil h«J 
rel.iiii** in v«'.‘‘tnicnt'* ni.nli* l>v fm* lei»tjit<»r witliMot rcitH*>tutl>lc cxi'unc, lio 
will lic cliJir^etl, in tin* rune of lojoi or «h*pre<’uil ic*ii, with tin* nmoiint 
which Kiicli ill vejtf iiicMit would liiivc produend if di^poH«*d f nt fh« time 
when the eoiiver'*ion ou^ht to have he**n iiuide. See liou'C v. Hurl of 
Dnrtwouth, 7 Ve*., l.‘J7 ; linrr v Sfoltr/i, II Vew , and canea in 2 

Sniith'w L. , o!9. In Thoi n(tm v. HIIia, 1 Heiiv., If).’!, ruilwiiy (thurcfl 
were directed t<» In* converted into coiihoIn mn hefwe< n the tenant*>ror-rifo 
nod the reinsiindennnn, ther** l>ein«; imlhino in the will to entitle the 
flint triiniit to enjoy the hlniroM re rr/icrir. See the >itrf»nj,ft!r CfliC of 

.5 Hare, 171, where the truHteew ha<l ahiHilute 
to leave pnipt-rty in it« present Htalc of iiiveHtinent. 


308. Where, 

. wliere 

minor tn entitled itii- 

or 

'ij * if be»piei*f, 
and there in no iljriv- 
|f» prty Ui anv |M.‘r** 
•on on hiH beimir 


liy the terms of a l)e(piest, tlie 
is entitled to the 
diate payment or posse.ssion of 
the money' or thing Ixapjeathed, 
l»ut is a minor, and there is no 
tiirection in the wdll to pay it to 

I • 1 I I i* 1 1 


cutor or administrator shall pay or deliver the same 
into the Court of the District Judge, by whom [or 
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by whose District Delef^ate] the probate was, or 
letters of administration with the will annexed were, 
granted, to the account of the legatee, unless the 
legatee he a ward of the Court of Wards ; and if 
the legatee be a ward of the Court of Wards, the 
legacy shall l)e paid into that Court to his account, 
and such payment into the Court of the District 
.liidge, or into tlie Court of Wards, as the case may 
be, sliall he a suflicient discharge for tlie money so 
paid ; and such money, w hen ])aid in, shall be invest- 
ed in the ])urchase of Government securities, wliich, 
witli the interest thereon, sliall be transferred or 
paid to the j)erson entitled thereto, or otherwise 
applied (or his lienefit, as the Judge or the Court of 
Wards, as tlie case niav be, niav direct. 


TIiim 8('cfi<ui IniM luM'ii iiH-orporjiteti na a. 1‘27 in the Probate and 
AdiiiiiiiHtrHlioii Ael, V of 18Hl. 

'riie wonln in bnickctH Inive been inscrtiHl by 8. 8 of Act VI of 
1881, l>iNM'i(3l 1 Irlt'LMite.s A<‘t. 

Hy 8. .’l‘i of iIm* Oilii iiil 'l'rnsi<’(‘’8 A«*t, XVII of 1804, it was provided 
tbiit, *‘il any intmit or lunafi<- slmll be entilled fo jiny yift or 
b*;:iicy or lewnlno or ‘'li.iro thcroof, it ‘•li.ill be lawful l‘or tlie executor or 
iKiiniiiistr.itor l)v wliom siu-lt letr.ieev, re-'idiie or sliare may be payable 
<»r linnsfiM iilile, dr tlie paity by wImmii mu Ii ujifi mav be iiiinle. or any 
tHi!<lee of Mueli oilt, leeaev or residue or share to puv or traiisfi-r the 
BUine to the Oflieial 'rnislee {ipi>ointe(l under this Act (XVJl of l8(>4), 
piovid-d (but tin* leave <»f tlie lli^li to make Mieli payment shall 

lie first obtained bv inolitm made on petition. Any mone\ or ju-opm-ty 
paid or traiisfei red to tlietlllieiul 'rnistee or vested in liiin under this 
Pcetion (82' shall lie sulijeet to tiie same provisions as are eontuined 
in thin Aet us t«» otln*r property vested in such Oflicial Trustee under 
the provisions thereof," 

In Ihij^hiiid also, where the Ieo}it**e is an infant, the executor cannot 
safely pay him tu any other peisoii on his aeeonnt, until he attains 
twenty -one. nnless inider the provi-iions of Statute 86 Geo. Ill, c. 52, 
8. 82. See Williams on Executors, 1403, and C'ttojter v. Thornton^ 
3 lli t». CM\, 96, 


Ai» to allowanees for maintenance the peneriil rule is, that wliere a 
l)et|uest is vesteil and immediate, so that the lepafee if he were of ape 
woiiUl be entithMl t** receive his lepacy at the end of the year from the 
testator’s death, the C\iurt will <»rdt*r maintemiiice out of the interest of 
the lepney, altlmuph no e.xpre.Hs provision be imnle for iiiainteiiance 
and even thoupb tlie iiieomt* be expressly direeted to acenmiilate, 
provitled the paients of the intant legatee are unable to maintain him. 
but no such allowaiiee will be mmh* bv the C'ourt if the parents be 
of ability — Williamson Exra-utois, pp. 1416-17. See (rreenwell v. 
GVeratrc/f, 3 Ves., 194; Coilts 9 Ves., 470, and other 

cases cited by Ml. Justice Wii.liams. Ability, it ^c^eina, must be 
undersitHKl in the sense (»r Hlnlity t4i utnint^iin and eiUicate according 
to the fortune and expectations of the iiitaiit — Wiiliaius on Execuiom, 
p. 1417, note (o). 



8 m >. 310 ] 


INTEBEST OF LEQACIIH. 



PART 


XXXVlll. 


OF THE PBODUCE AND INTEREST OP LEOACIFJ*. 


of ft specific 
lejittcy etitu!«*fl to pro- 
duce tlieroof from tes- 
tator's death. 


-- 309. Tlie Icsintee of a speci- 
fic leiracv is entitled to the clear 
produce tliereof, if any, Ironi the 
testator’s dentil. 


Kxcejftion , — A specific iKapiest, contint^enl in its 
terms, do(\s not comprise product* of the Ii»i^a<*v 
hetween the tlealh of tli(‘ tt‘>tator and the veslinic 
of tlie leLcacv. Tin* <*lear produt'e of it forms part 
of the residue of the testator’s estate. 


Illustrations. 


(a.) A hr([iK‘atlif* Ids flock of alicoj) to 
dentil of A mid ilelivery l>y Ids f*xc<‘, 
bIhuii, or some <»r the ewes pr<Mluce luiiih 
lumbti urc llio pro[»erty of 11 


//. Between flic 
iilor the sheep ure 
s. The wool and 


(/>.) heqnenths his Governinont seeinilies to //, hut 
postpones tlie delivei v of tloan till the* cienth of (\ ^J'he 
inteiest wideh falls <lm‘ hetwei ii tlie deiiih of A ninl 
death <d helonos to /». uimI iniist, iinles.*^ he is u in 
be p:ii<l to him as it is reeei\e«l. 

(c.) The teHtat(»r hecpioatliH all Ids f«»ur jK*r cent. CioViM ii- 
meat promi^soiy notes to A uhen he sliall complete the 
aoe of 18 . A. if he enmpleh* that Is entitled to re- 
cei\(* the notes, hut the inteiest whicdi accrues in respect 
of them, hetwe(‘n tlie testator’s death ami completing 
18 , forms part of the residue. 


This scetlim lm« Iweu inrot porutetl its 8. 128 in the Probate and 
Adiniiiisti liieoi Aol, V of 18hl. 

'riie piinripb* n[»oM wlii»*h tlif r«il*' hiid down by this section 18 
I, i-, liH stilled I'V .M». di -TICK lliiit s[M‘rific b'; 2 a( ie» lire 

consiileitol on sepuruted fiuiu the jjjeiiend estute imd nppropriiited lit 
the time itf the lestaloTs deiith. and eoiiscopienl ly fioni timl periisJ 
whatever produee nemies iipmi them and nothing more or le»» beJofigi 
to the legatee — \Villiuui» on Kxeculor®, 142b. 


« % t«U« 


y legatee 
eiitilh**i to protlui’e i*f 
residuary fitnd fruin 
teatator’n death. 


0 310. I’lie Icirntec under a 
general residuary betjiiest is enti- 
tletl to tlie produce of tlie resi- 
duary 
dealL 
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Exception. — A genenil residuary bequest cojitin- 
gent iu its terms does not comprise the income 
wliicli may accrue upon the fund bequeathed be- 
tween the death of the testator and the vesting of 
the legacy. Such income goes as undisposed of. 

Illustrations, 

(a.) The festalor heqiieutlis the reKidue of his property 
to Ay a minor, to be paid to him wlieti lie shall complete 
the ii^e of 18 . The income from the testator's death be- 
longs t(» A, 

(/;. ) The testator bequeaths the residue of his property 
to A when he slnill complete the age of 18 . A, il he 
complete that age, is entitle<l to rt-ceive the residue. The 
income witich has accrued in respect of it since the testator's 
ileath goes as undisposed of. 

This section li»8 been incorporutid as a. 129 in the Probate and 
Aduiinistrutiun Act, V ot ISSI. 

(} 311. Wliere no tiine luis hoc-n fixed for the pay- 

, , inent o( a sreiieral lejraev, inter- 

Interest when no . . ” i 

time in fixeil for pay- begins to ruii from the expira- 

ineut of a general ic- tioii of oiic year f Voiu the testatof's 

death. 

El'ceplions, (1.) — Where the legacy is bequeath- 
ed ill satisfaction of a debt, interest runs from the 

death of the testator. 

Clarke v. Sewelly 3 Atk., 99. 

(2.) — Where the testator was a parent or a more 
remote ancestor of the legatee, or has put himself 
in tlie place of a i)arent of tlie legatee, the legacy 
shall bear interest from the death of the testator. 

Wilton ▼. Madditom, 2 Y. and C., 372. 

(3.) — Where a sum is bequeathed to a minor 
with a direction to pay for liis maiutenance out of 
it, interest is payable from the death of the testator. 

Bec^fard v. Tobin, 1 Yes. Sen., 310. S«c In re Richards, L. U., 

8 Eitj , 

This teetioti has been incorporated as a. 130 in the Probate and 
AdmlnisUmtion Act, V of 1€81. 

Tbe exeeator baa a year allowed witbin wbicb to reduce ibe 
into poeatasion. On the exj^iratioD of the year interest is pj 

UuU Ciaie, utden some other period is fixed by the will. Actual 
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pMTniene mar, in many inataiir«^a, b<* urtiialir iii)prar(tCAb1«< witliiii that 
fiiiK*, yet, i»» lejtal fonteniplHtimi, the rijjJit lo puynti'Ot niitl 

with it thi" ri^'ht t<» uiid M'cW v. Pr 

Yea , 334, per Grant, M. R. 

A tJiivciion to pny ita «(ion na poaaibk* ih't's n<>< entitie the 
to interest from uii ejirlKjr thite- " 


312, Where a titue liRs ln*eii fixed for the jtay* 

inent of a j^^eneral legncv, inter- 

iJrrfaS”" n,„ IVom ti.e- turn. 

SO fixed. 1 he interest iij> to such 
time ft>rms j>urt of the residue of the testator's 
esUite. 


Exception, — Where the testator wjis a )tar(*nt or 
a more reimUe aneestor ot the h'^atee, or has put 
himself in the plare of a parent of tin* lei,^:itee, and 
the leiratee is a minor, the h*e:n<*v shall Ixair interest 
from th(* death of tin* tc'Stator, uid(‘ss a specific 
sum is ^iven hy tlie will for maintenance. 

a’lilx li.'M Imumi iiirorporat^Mi an h. 131 in the )Vo)iat<* Bitd 

Atiiuini*itruti«»n A<‘l, \’ (»t 

Ir» Ktij'l.nid. do* <h»<vs nof iipoly wlM'r<* flo* f^‘nlutoi* {• 

grtnul -I).'!! iojt »>( du’ I'^s/atfe, he be in /oro paten(i» — H 

s. liarrmttH, '1 Aik , 


. , 313. The rate of interest shall 

of int^re’d. . .. 

he four per cent, per annum. 


• 1 '< 1 3 J u) d.i* Proloite unit 

i"H Aef, V o( 1 KS I . tin* ml** •»! oiieH'ht in dn’ I. liter Act 
fixed Ml b per cent, ln^le^nl <1( 4 per t<*ni. niulei the Act. 


314. No interest is lavahle on tin* arrears of an 

I • 

. ,, annuity williiii the first year from 

No nilere^t pM^Hble , ..1 /• . 1 . * 1 

tlie di*aHi of the t(*stator, al- 
thouuh a period earlier tlian the 
ex[Mration of that year may have 
been fixed by the will for making the first payment 
of the annuity. 


on arrejirs of annoifv 
wifhin firnt year «ller 
IcHliitorV death. 


Thi< •ortion ha** bocn incnrporalod im *. 133 in the Pro halo and 
Adininistraiioii Act, V of 18S1. 

Under a. 298, anfe, where no time w fixed by the will, the fim 
payment of an annuity is to be made at the expiration of a y**ar 
from tbc feitator** death. Sec BaUen w. EamUy^ *Z P. H'uai., 163; 
Ldumum r. Lnintom, 18 Beav., 7 . 
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315- Where a sum of money is directed to be 

invested to produce an annuity, 
to interest is payable on it from the 
firoilucc annuity. death of the testator. 

TIlio doction li*» I'oon incorporated as s. 134 in tbe Probate and 
Administration Act, V of 1881. 


PART XXXIX. 


OF TTIE REFUNDING OF LEGACIES. 

316. When an executor has paid a legacy under 

.... , , the order of a Judge, he is en- 

p,,i,i uiuler Judge's titled to Call upon tlie legatee to 
orders. rofuiid, ill the event of the assets 

proving insufficient to jiay all the legacies. 

'riiiw Npction )hih bevn incorporated a.s 8. )35 in t)»e Probate anti 
AdmiitiHtration Act, V of 1H81. 

In Kn;!buid u1.ho, wliere the payment of a legacy by an executor i.s 
under nunpuUiou of a suit, he is entitled to compel the le;xntee to 
refunu m ca.so of a tlefn ieney of asseUs— AVicmaa v. Bartun, 2 Vern., 
20 j ; \Villittm» on Kxeoutoi>, 145G. 


/ 317, When an executor has voluntarily jiaid a 

No refund if legacy legacy, he cannot call upon a 
paid voluntarily. legatee to refuiul, in the event of 

the assets proving insufficient to pay all the legacies. 

'Phis Nectiou has been incorporated as 8. 136 in the Probate and 
Ailminii<trfttion Act, \ ol IhHl. 

Where the lepaey bnH been paid voluntarily, and tlic assets prove 
insiilhcionl to pay all the le^oieie.*^, the executor, if solvent, must himself 
l*uv the rest of the ln#:a( ies— f>rr v, Kainea, ‘2 Ves. Sen., 1<J3. In 
that ease Stbanv;k, M. K, thus laid flown the rule W henever tm 
executor ptt>s a lejzaey, the presumptioit is that he has suHicient to pay 
ail the lej^acies ; arttl tlie (.'ouil will fddi-re him, if solnuit, to pay the 
rest, and imt permit him to brim; a bill to compel the le;ratee, whom he 
vnluutanlv ]>aul, to refiuul.” (See s. ;t‘23, infni ) If an executor have paid 
legacies, and debts, of which he had m» m>iice, afterwards appear, in (his 
case, he can compel the le^oittH's to refuiul in proportion if there be not 
Assets sullicieut to discharge the debts— s. 31 U, infra. 


318. When the time prescribed by the will for 

the performance of a condition 
has elapsed without the condi- 
tion having l)eeii |>erfonned, and 
the executor has thereupon, with- 
out fraud, distributed the assets, 
in such case, if further time has 


Uefuiid when legacy 
has become due on 

J wrforiiiauce ol a eon- 
lition within further 
time Allowed under 
•ectiou Pi4. 
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)>een allowed under the one liiindred and twentv- 
fourtli section for the performance of the condition, 
and the condition lias heen peidonned ncoordiinrlv, 
the legacy cannot lx? claimed from the executor, 
l)ut those to whom he has paid it are liable to re- 
fund the amount 

This serf ion lins h<‘pn iiinorportaHi a. iS7 ifi the IVob/ife uikI 
Ailminimtrsaiott Ai't, V <»f J88I. 

Further time for the p<*rf*>rm:tfico of a coutlitioii in nllnvre^t uuder 
f> 1*24, a/ifr, (». l.'iM, when* tliv le^faloe 1i«k been jireveufctJ by fnuol 
from tlio |K?i'r4ii tuauoe ot a ooiitiititut )U]|K>8oil iipttn him. 


319. When the executor has paid away tlie 

Wl.on on, 1. '» !Uul lu- is altlT- 

i« oorujM'llahie tt> le- wai’d.s oblij^cd to dis<‘har^<* a 
fuml HI projK»rtion. debt of wbitdi he ha<l no previous 

notice, he is entitled to call upon each legatee to 
refund in proportion. 

s«*riii)n has been int'orjMtnitcil a« h l.'IH in the JVuhate and 
Ailiuinistrulioii Act, V t>t’ I 88 1. 


320. Where an executor or administrator has 

j^iven sncli tiotices as wonhl iiave 

JV.strihulio.. .,f an- 

an a liiiiiiistration-suit, for credi- 
tors and otliers to semi in to him their i laiins aj^aiiist 
the estate of tlie deceastMl, lie shall, at the expira- 
ti<m of the time therein named for .seiuliiii^ in claims, 
he at liliertv to tlistriiiute the assets, or any part 
tliereof, in iliscliart»;e of such lawful claims as he 
knows of, and sliall not he liable for the assets so 
distributed to any person of whose claim he shall 
not have ha<l notice at the time of such distribu- 
tion; but nothinj^ herein contained shall jirejudice 

the right of any creditor or 
*^ *”*^ ^*'^*^^ claimant to follow the assets, or 

any part thereof, in the hands 
of the persons who may have received the same 
respectively. 


Thill section ban he#*n incorporateiJ, witli filteratioiio, «• **. 1 39 

in the Probate and Admiui^trution Act, V of lh8l. It corre«[K>nda with 
a. *Jl> of Statiiie *2*2 aiul *23 Vi<*i., c. 3o (an Act further Ui airieud 
Law of Property and relieve 'i' 
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By little 539» Belcbambers’s Rules and Orders, p, 225, “ Every adver- 
tisement for creditors or other [>er»oo8 baring any claim upon, or 
interest in, the distribution of any assets to be administered by the 
Court, whicli shall be issued pursuant to any decree or order, shall 
direct every sim'U creditor or other persons, vrithin a tiu>e to l>e therein 
fixed, to send the Ue<»istrnr his name and address and the full parti- 
culars of his claim or interest, and a stateimnit of his account and the 
nature ( f the se* urity (if any) indii by him. 'The time for adjudicating 
On the claims shall Im; fixed by the advertisement.” 

'rhe (»»rm of udvot lis»'rnent for the creditors of a deceased person to 
come in with their cl.iiins under the above rule is as follow.s : — 

“ Pursnaiit to a <h*creo [or an order] 4»f the Hi<:b (yourt. of Jndi<!ature 
at Foit William in Ucnoal, in its Ordinary ()iii»inal Civil Jnrisdietinn, 
inado in [srt out (hr umnhri and idle of the suit or title of the 
tin* crediioi.K of A. /i , late of [restdetH'e and additions thus i No. 6, 
l*aik Strent, in the 'I’own ot C.dculta, merchant], who tlied on or about 
the umnth of IMH , aic on or hefore dav of 

Jna , to send to the olliee of the Kegi.strar of tliis (hmrt 
on its Ori;:iinil Si<le, tbeir naim*M, uddt('‘^scs, and vle.’«eri[)tions, ilie full 
parliculurH of their claims, ustatctiicnt of ihcir accounts, and the nature 
of their sccuntii's (it anv) In'hl l)y them, or in default thereof, they 
will In* peremptorily excluded from the benefit of ibe said decree [or 
order] . 

“ liverv creditor holding any se(‘uiity m.av prodiK*e or traT^smit the 
same to the Registrar wiiii tin* patticnlai.s of hi.s claim, or shall produce 
the same beloie tin* Ilon'ble Mr. Justice , in the Ihmi t-hoiise, 

<m tlie day of 1 HH , at of the clock 

in the noon, being the time for adjudicating on the ciuiius, 

(Si.) A. /?., 

Belchainbers’s Rules aixl Orders, p. 451. Ites^isirar*' 

If a creditor docs not <*ome in till after tlie executor bn.s paid away tbe 
rcsiilnc, In' is not wiilnnit rcniedv. If he has a mind to sue the leg:it('es 
and bring back tlie tninl, he may lio ««», but be cannot alb'ct tin* legatees 
except by suit, and Ik* cannot allccl tin* cxccut(»r at all— Gillespie v. 
Alexander^ ;i Russ. (’h. ('a , i;ttI-7. per Lobi> Kti>os. 

Ah in England, an unsatisfied creditor in India lia.s a right to tnak<^ 
A satisfied legatee i efund, wlo'tlnT or not llic fmnis of the testator at the 
time of his «leath weie sntfnient to pay both debts ami Icgucies, and 
wlietln'i the b'gatce was paid voliintnriiv or mnlei coinpnlsi»>n — llodf^ex 
V. Waddiu^toH, v> Ventr.. 5<i0 ; v. liussef .‘i My. and ('r., 31. 

See next Hcotion. But the right of a i'rc«iitor to make legatees refund 
may be lost fiv Iftches, ac<jnl<*s< ence, or such coivhict as would make it 
highly imapiilable tor tlie t’onrt to allow idni to assert such right 
{itidfitrai/ V ye^strad, 30 L, J..<'h . Ss!>). or it may l>e barred by tbe 
limitation proiided by next s^^'tion tif thi.s .Act. 

it wouUl seem that a purclnisej ot a legacv which had been paid ami 
delivered cannot U* conipelletl to rcfuml op pnv any portion of a debt 
•ubsequenlly eslabbsbed against the testator’s estate— v. 

24 Beuv., 


321 . A erf'ditor who has not received payment 

Will.in wl..t perio.l ''•« » 

A cmlitor may call after the dcatli of the testator, or 
npoii a legatee to re- one year after the legacy has 

been paid, call upon a legatee 


fund. 
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who 1ms received paA tnent of liis legacy to refund, 
whether the assets of the testator’s estate were or 
■were not sufficient at the time of his deatli to pav 
both debts and legacies; and whether the payment 
of the legacy bv tlie executor was voluntary or not. 

n*lu{« lias ineorpt^ratt'^l ns s, 140 in llio Prohotc and 

Adininistrution At*t, V t»f IHHI, omitting tin* wttitls iwu vours 

alter the tleath of the Icstaior, t»r tme year alter tlie lt*>rac)' has been 

Suits iintlor fliis nn«l the prt*<'e<lini» niitl in»tlt*r as. l.lj) and 

140 I'l the I’roltaie tiiiil Ai*l. V ol iHhl, are f»(< w 

by the izetH'ial I/niiit ifion A<“t, X\' <*f 1^77. wlm li. by uif. 1.‘17. »« he(l li, 

atiioutletl by Act V' ttl IhHl, s. 1 ptovides a periuti of thiee }etm» 
fioii) the (late of payiiUMit or (1 lati ibii t loii. 

In Kiieland lot paitleular pcM'iod i** limited. 

*^11. e rule, that le^faief^ called up'*n to refund nre f»iilv liabb* to pay 
their ret^peclive pi oportioiis of the debt, applied mi (ftlh’spit v Ahrun* 
iirr, .*1 l»U'(.s. ('ll ('a., ujis lield in J>nritx v, ‘i l)e(}. 

and J., bOd, not to be upplicable where the t'.Hluit* i« lint admin uttered 
by tlie Court. 


322. If tliC ass(‘ts wore siinieiont to satisfy all 

the leiTdcies .at the time of the 
tistafor’s <leath, a l<*^.*it(*e who 
has not leeeived j>avment. of his 
h*t!.arv, or who lias been eom- 
ja’lletl to reluml umler the last 
preeedinu^ seetion, (.annot ol>li^o 
oiH* win# lias rt'ceivtal pa\ miMit 
in full to refund, wind Inn* the Ictraev W(ue paid to 
liim with or witliout suit, .althonnh the ass(*ts liitve 
sahseijnentl V h(*come deficient I'V the wasting of 
the executor. 


Wlien a lecjalee who 
lias not rt'('(MV('d pa\- 
liient or u le* hns be<*M 
eomp(*lU-d to refund 
under seeiron .‘VJ 1 , 
oannot oblige one who 
has leeened p.ninent 
in full to refund. 


This seeiion has been ine(»rpornte<i n# 8. 141 in the Probido and 
Adiiiini.stnitioii Act, V of lM>il. 

I'he rule laid d(*wu is thus explained in the 1st V'diirrie of Itnper <*n 
I.**paeie.H, p. 4.71# ; — ‘If the be ofi;;inallv suni«‘ient lf> saiisly all 

the ieoaeies, and one <d the lejjat*'es procures bom the ex**euf(»r, eiili.-p l*y 
nieans of, or witlouit, a suit, [uuiiieiit ot )ji« leoaer. and ulterwards the 
executor waste tin* estate so as to render it defieient (lisehnr;»e lhc» 
reniainiii]^ l»e(jiie*‘ts, tliose Iej;atees (Ultima oblige the satisfied J(*;»atee to 
refund ; - first, because fJie payfiierrit waa not a by the executor, 

and see(>ndlv, beeuus*- the legatee is pMiteeted by the piincupie that 
rt:ZthtuhhuM nan dornttffitibui jura Muhrfinurtt/' Sit a /orti//n tliereeaii be 
no rittht on the part of the unpaid legatees to call upon the satisfied 
leerjitoes for a eontribution where the los8 haa i-eeurred, not hy the luin- 
duet of the execMiior, but merely from aeeidefitai eireuin»tain*e)i— /V a- 
trick V. Clarke, .11 L. .J., Cln, 711, per TraxKK, L. .1. 

If the aiuietff had become deficient before the «alisfied lejratee waa 
paid, it would •eem, in Enetand at leiuit, that the ‘ ‘ ' 
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mity cnl! upon him to veiuw^-^PeterMon v. Peterson, Ij. R., 3 Eq,, 111, 
^riiu burden of proof in such a caHC would be on the claimants to shoif 
that the watting took place before the payment — Ibid, 


323. If tlie assets were not sufficient to satisfy 

all the legacies at the time of the 
testator’s death, a legatee who 
agumut executor, has not received payment of his 
ti aolvent. legacj miist, before he can call 

on a satisfied legatee to refund, first proceed against 
the executor if he is solvent ; but if the executor is 
insolvent, or not liable to pay, the unsatisfied legatee 
can oblige each satisfied legatee to refund in pro- 
portion. 


section has heen incorporated as s. 142 in the Probate and 
Adiniuistrution Act, V of 1881. 

'riie remedy in tlie first instance is against the executor, because, by 
disclnirgiu^r one legacy he Ims admitted assets for the payment of all — 
1 llop**ron Ic‘j:iicics, 4o!), 4th edn. ; v. Kaines, 2 Ves. Sen., 194. The 
iisHt'ls being deficient, the payimmt was a dcvustaint by the e.xecntor. 
If lx* be unable to pay, then, us it is u rule of eijiiity that upon a defi- 
<*ieney of assets all g<*nerul legatees shall proportionally abate, the Court 
will entertain a suit by the unsatisfied legatees to compel him who has 
been [luid to rcfuiitl — 1 lioperoii Legacies, 459, 4th edii. 8ee s. 317, 
supra. 


324. The refunding of one legatee to anotlier 

w o 

Limit to tlie refund. siiull IlOt G-XCeeil the SUIll bj 
in*: of one legatee to whicli the satisfied legacy ought 

to have been reduced if the estate 
had been properly administered. 


Illustration, 

A has hequcfitUod 240 rupees to B, 480 nipoos to C, aiitl 
720 rupees to D, The assets are only 1,200 ri pees, anti if 
properly uduiiiustered would give 200 rupees to B, 400 
rupees to (\ and (300 rupees to D, C and D liave been 
paid tlieir legacies in lull, leaving nothing to B, B can 
tiblige C to reiund 80 rupees, aud D to refund 120 rujiees. 

This section has been incorporated as b. 143 in the Probate aud 
Administruuuu Act, V of ' 

RefumUns to be - 325. The refunding shall in 

without interest. all cases be without interest. 

dduN nectiou has been incorpoiuted as s. 144 in the Probate and 
AdtuiuisUaUou Act, V ot Ibsl. 
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^ 326- The surplus, or resi<lue of the dereasetrs 

e of the de. Vro\>ertx after payment of ileht>* 
\s pn>perty alter and lojj^ucies, shall 1)0 puid to 
payments to be rcsitlimry Icj^ateo wlien anv 

has been appointed i)y the will. 

7'ln'i section has Ihh'O incorporatet! as 9. 145 iti the IVobato am) 
Admiinstration Act, V of 1881. 

Aitliotijvh the resitluiiry le;»nlee dies befjre the paynient of debts niid 
belbre the umouot of the svir[d»ts is u9<‘ertat!ied, vet it shall devolve 
upon his personal represenutive— Williams on Kxecutor*, 14G0. fciec 
8. 91, an/e, p. 1 12. 


PAUT 



OF THE LIAIUEITY OF AN I'A'Et’lTOll Oil ADMINISTIIATOU 

DEVASTATION. 


327. Whon an ext'cntor or administrator inis- 

or admnoHiralui for OP Stlb|<*CtS it to loSS Or da!na<;(*, 
devastati<.n. liable 

or damage so occasioned. 

Illuaft utionx, 

{n.) Tlio executor |»fi\ » out of tin* estate au uiifouuiletl 
claiiu. He is liable l(» make goijtl the Iohm, 

(It.) The deceased bad a valuable ItMisc renewable l>v 
iioti(‘e, wldeli tin* exeeutor neojofUM to ^dve at tlie projier 
time. Tiie executor is liable to make <D>‘»d the Iosm. 

(c.) T1 de(’ea'<ed bad a lease of loss value tliati the refit 
jiayable for it, but ttuauioable <»ri mdice at a partietilar 
lime. The executor ne^jlfcth to give the notice. He is 
liul>le to make i^ood llie 

'^I'his section hns been im*r>rp(>rnted 89 s. 14G in the Frobato and 
Adininii«tniti(>ii Act, V' of 1^HI, 

Dcrattfartt ht/ f *//•<» jr/'ra Air. — An cxecut^ir v»h<» df>cs anv flct, ^ 
with an iimocciit by wiii< h tin* property l'cIs into ihc liands <»r 

anothvr rx**cnior, in cijoaliy answriahh; witli his co-excrulnr for any 
lo^» — /MUs^ford V. 1 1 Vrs., XVd. It is otherwise when hu 

hiiH romaine<l inerel V p«*.t.jv<*— . /An/ ; Dtjc v. liurfuni, 19 ib av , 412. 
In Shiphrotth v. Utnthtnbrook, I 1 Ws., 2.52. it was held, that <*x<*cii- 
tors iiiijjht be chjirjrcil for nf*j?li;ieiict? by jtiinin;; in a transfer to a 
co-excculor iu»oii his repn‘H<*nt«tioii timt it was rf-fpiired for puynicnt of 
debt# ; but that they were not Ituhle •mi far as ihcy could prove that 
the intuiey transfrrred was applied to that purjaise, uhl.ou^jj the 
executor grot possession of other fimtls, part uf llic a*sclf, uot 
which fuudii he had wanted. 
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In Booth V. Booths 1 Benv , iin executor who permitted his 

co-(»xecnt‘»r, who whh the linuher of ih«* fo'^taior, to curry on n trade, in 
tli(» hope that there would he more pndit inude by thi»4 mode of dealing 
with the ami flmt it woid<l he more iidvantaijeoiiM for tho^e 

interested under ll<e wiil, wh> held liable lor lowse^ which ii.id occurred. 
'The rule is, tliat u trustee who Mtamis by ami sees a breach of trtist 
c*oniinitte<l by his eo-tni»<tei‘ becomes rosp<msibie ft»r that breacii of 
tniNt— Ihttl, pfv liOKii liAXjOALK, M. K. Sce JJorton v. BrockUhm at 
(No. *2), ‘li) Ilcuv., 510. 

'J’he uj)|>oinhnent by trustees of one of their number to be factor or 
ftoetii would not of itself make tbem liable for bis delaults! but l»v so 
inakiti*; him their neeot, they wonhl be liable for liis delaults us ajxeiit 
in tin- same wav as they would be lijtblc Ibr llie del.iults t>l anv other 
person whom they mii»lit appoint to the olliee f Hontf v. 

W (d and l''in., *Jt)4) ; ami tliis proposition is true also ol' co-execuLurs — 
y'oplm V. Hum'll, 19 lieuv., 4*id. 

Improper sole — An executor wiil he held responsihle if he impropeily 
Sells liis testator's assets at an umbaxubie ^Itice v. (j'ortlon, 11 Heav,, 
*J'>5) ; hut if au exoeiilor a<t Imno fi.ie tu sellimj, he udl not beheld 
responsdile even it the sale be at au underv.due — v. Jiowte, 

9 dm., N. S., 4J5. 

Ibit wb(*re executors act in the lionest exercise of thtur dis(?n‘tion 
ns to the time ol srllino property of a very nncei tain ami spemilalive 
cbai'aefer, thev ought not to hr* nrob* per«*oii.ill v rosponsildt* for tiie 
loss arising tVoiii tlieir not having sold within the twelve months — 
Ji/iirndm v. Kfut, L, U, 5 (’h I)., oils. In Ihixlon v, Buxton, 1 My. 
ami HO, an e^<•elll<u wh«» allowed part ot a leslutor’> assets to r(Mn:(iii 
invt‘sted in McKieiiii bonds f,u a year and sevt*n inontiis alter tbe Icstn- 
t<»r's deatli, and evenlu.div sohi tbe bonds at a lower piiee than might 
have been olitaioed bv a sale at an e irber peuod. but a[»p''artal to lia\ o 
acted ilirongliout with diligence ami g«>od l.iith, Was Indd, under the 
cin'iimstaiiecs, imt to be lialile tor tin* lo'‘s consi'tpieiit on his not having 
sold them nooner. In ( r rui/hitf n v. tdorhsou, L K.. d (di., tJOo, where 
the tcHiator, who hi‘hl shaicH in an nnimiitod liability company, directed 
bis e.xeciitors (o convei t his cst.iie with all con veiiit>ii L spet il. the exe- 
cutors were held responsdiU* for an oiin<«Nioii to si*!! within twelve 
iiiontlis, no itM-siUi having l>e<*n sngg*’sted tor tin*delav. In Sclhy v. 
ihurie, 9 dur , N. S., 4-'>, Itain’K, l.< tl., thus laid down tiie 

law on this subjet't : “ \Vh**re an executor acts liom‘stlv, it is not every 
set of imptudenee. nor every net ot bail inariagemeiii, that is (mllleient 
to cliurgo liiin. 'riiere imisl in oueli case be some gloss act of wliat 
the law Cidls wilful <b*tault --soim* gross ami sli iking imitti'iition to bis 
tiuty tlirougti winch lojis lias been sustuiucil bj those fur whom he is 
trustee” 

In dealing with the loaseholdsi of a testator or intestate, an exectitor 
or administrator may grant an uotlei lease, it necessary, for the tine admi- 
iiisli ation of the propeity, hut cannot give an option of purchase at a 
future tinn* *- Or ruaic SUttin yurii^atufu i'o. v Sutherbxrry, L. 11., 
16 Ch. 1>. (C. A ), '2'Mh 

. — Kxeeutors who. ftir upwanls <*f a year after their testa- 
tor** tleath, allowed a considerable portion of the assets to be unpro> 
ductive in the hands ot a banker who f.nletl, were, nmler the circinn- 
ataneea, chargini with llie loss — 3/oy/r y. d/oy/r, 2 Knss. and My., 710. 
See Hektlen v. Wesley, g9 Beav., *213. Executors, luiwever. may allow 
a reasonable balance to remain at their bankem. and they will not be 
held responaible for any loss by reason of the banker* becoming bank- 
rupt (Nwia/ca v. Surm/en (N»». 5), *29 Beav., *211); nor will executom 

r€s|>o«*iblc where actiu^^; from necessity, or according to the regular 



Sec. 338.] 
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of bit^int^A <*fnpU^y «n a^ent who misApplicti mnnev I'ntritut* 
«<l to him (Kf/mnnf/jt v. /V«A, 7 Hoav., ‘2.11); v. /iuroii, 5 Wts. 

334); but tliey an* llnhle wIkti* th»*v u»n»<^rt*f«<« irilv allow « pcmnn t<» 
r<*oeive inoiier, himI limt luiHupplifH it — GAox/ v. llW/rr, ‘) ll»‘«v 

497. .'^ec liostorh V. f iityer^ I,. U, I K»p, ‘2(?. Iti Hncon v lituuH. io» 

executor livinj; i»i Lond'Oi romilttMl inottey rvf tlo* testator to the 
attorney in ilwc(*nntiy <*f tin* tc'.raittr to p.iv iJie <lrbfn due l»om 
ei«tnte, hikI the iiiotioy luKapplitul, and tin* exv‘CUlov was 


Althcuioli, in e(jnity. where tlic ajfs^ t** <*r a fej»fator Imvc coine info 
bainU <d'»n cxorolor and are ult<‘rwai*U lost to the e^tnti*. the •*xc<*uti‘r, 
it ^ccm*<. *<tand'i in tin* position <i|' a orntnitouH hadn*, and tInMofon* cannot 
be cliaro<sl without momi** wdhd «hd’utdt {Jtth v. Jnh^ U lb, ti <’h, 1) , 
/ifej), v<‘t cxef'utor^ wdll b<* liable lor sinv or dantai;«* lu'eruini; after 

the time hv winch tliev oujlit to have stdd the propert v -- / Vi/ v. 

27 Uenv., U4 rin v will In* ii:d>!e also d, havnej u'.scls in hand, tln-y 
allow dchta cariyin^r imererit to remain iinpatil — Hall v. Jhtilrf^ 
I C’ox. l;u, 

will fdso be liable d ihcv invci^t tindr te*<trdoi‘a mom*v in 
improper <'r un.iMthon/ed se< nrit ies - See U’oMrr v. SytuoUilJt^ 1 Swinn, 
ih‘j ; Shchtiry v. Stu'ri/, I M. ainl (', H. 

Sec 101 — 107^ Aupruy and the notes to » ‘27S, nuprft, pp, 2Kl->|. 


328. When ail (‘xeentor or ailiniiiistrator orra- 


Ft»r n<‘i;lcct to set 
in any part <if the ilo- 
ceavetTs propcTly. 


sions :i 

K‘ctini; to in any part of the 
|)roj'erty ol the ileceusetl, he in 


liable to make irooti the amount. 


it ratio n s. 

(a.) Tlic oxocutor ahs(dntcly rcIcnncH a dtd»t due to 
decetised fmiu a solvent person, or eotnpoimds willi a 
<]tf[»tor who is Jihle to pJty in lull. The exectUo- is it.ihh) 
to make good the amount, 

{b,') The exet'utor iieLileets to f^ue for a d(d>t till the 
dehn»r is ai>le to plead the Aet for the limit itioii of 
mid tlie d(d>l is thertdiy hist to the estate. Tlie < 
ts liahle to make *^oud tlie amount. 

Tht« «ccrniii has been incorporaU*<l a* s. 147 in the I*r<»bate and 
Administration Act, V of iHsl. 

ouoht not, without orcat reason, to [lenriit Aioney to 
upon personal seeurity longer than in nb«olnlf*ty nccce.arv, nnd they 
will be charged with u lo*« from their neglect to call in tiioney lent \ty 
their testator on lM»nd — Po%ctil v. Krnn$^ 5 V'e«., b'.iif. See /.owmuu. v. 

(, 2 llro. C.C , 15b. 

Vnrryiitff on Hutiarts. — “ It is a rule without exception/' wai^l Loan 

,s<]it)Ai.K, M. U., in Kirkmnn v. Jionlh. II Heiiv., 2^0, tfint, to 
authorize executors to c.'irry on a timlc, or to permit it to b** c inied 
on, with the (iroperty of a testator lit-hl by them <»n trui*t. there ont;ht 
in be most distinct ami poailife auibority and direction given by the 
will iUelf for that purpose/’ 

iO 
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Alibougb ftn executor generally cannot, unless authorized bj tbe 
will, carry on the trade of bis testator, he may do so for the purpose 
of winding it up — Collingon r. 20 Beav., 856. In some cases 

also he is bound to complete contracts entered into by his testator. 

329. [Repealed by Act Vll of 1870.] 


330. [Repealed by Act VII of 1870.] 


PART XLI. 


MISCELLANEOUS. 


331. Tbe provisions of this Act shall not apply 

to intestate or testamentary suc- 
cession to tbe property of any 
nindu, Muhammadan or Bud- 
dhist ; nor shall tliey apply to 
any will made, or any intestacy 
occurring before the first day of 
Tlie fourth section shall not apply 


SucceKf^ion to pro- 
p»*rty of Hi n d u s, 
hluhuinumdiins o r 
BuiidliistM, «n<l certain 
wills, intCfltaoieH and 
marriaiies, not affected 
by this Act. 


January, 186G. 
to any marriage contracted before the same day. 


A» to Hindus and Ihiddhints, soc now the Hindu "Wills Act, XXI 
of 1870, s. 2. Muhoinedaits have a law of their own as to wills. 

The term ‘ Hindu’ in this section means and includes a Jain, nnd Jains 
consequently, in mutters of succession, are not governed by this Act— 
1 V. iUakhan IaiI, 1. L. U , 3 All., 55. 

A Native Christian is not a ‘Hindu* within the meaning of this 
section— Joicp A Ca/Aiar, 7 Mad. H, C. U., 121, See Abraham\. Ahra~ 
Atim, 9 M. 1. A., 239. S<», in Fonnusami Nadan v. Doratami Ayyaii, 

1. L. U , 2 Mad# 209. the Indian Succession Act was held to govern the 
succession in native Christian families. 

In the case of KoKj^a Daine, 10 W. R., 417 ; {S.C.)2 B. L. R., A. 

79, it was held in 1868, that, under this Act, probate might be granted of 
the will of a Buddhist made after the Ist January, 1866. It was not, 
however, considered necessary that a will of a Buddhist should be 
executed acoonling to the formalities required by this Act. 

But it was held in 1869. that tbe High Court had no power to grant 
probate of the will of a Hindu in any case in which, according to the 
Hindu l^w of Inheritance, the testator had no power to make a will— 

Adwm Shaw, 11 W. R., 413. 
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332 . The Gorernor General of India in Council 

shall, from time to time, have 

Power of Governor i i . 

General to exempt any pOWCr, by Ull 01 UCr, OltllCr rCtrOH* 

race, sect, or tribe in pectivolv froill tllO paSSlIlff of tliis 

• 111*/* a1 a I 

I M A X J • 1 A 

Act, or prospectively, to exeiu|>t 
from the operation of the whole 
or any part of this Act the members of any race, 
sect or tribe in British India, or aii}^ part of such 
race, sect or tribe, to whom lie may consider it im- 
possible or inexpedient to apply the provisions of 
this Act, or of the part of the Act mentioned in 
the order. The Governor General of India in Coun- 
cil shall also have power from time to time to re- 
voke such order, but not so that the revocation shall 
have any retrospective effect. All orders and revo- 
cations made under this section shall be published 
ill the Gazette of India, 

Under tbiH section Native C’liristiarm in the Province nf Uoorp have 
been exempted from tin; provisions ot tlio Sue(H‘«sion At*t relrtjspec* 
lively from the IGth Mareli, 1 805— C/ujeffc of Indta^ July 25, Itt08, 
p. 1094. 

When any person exempted from the provisions of (his section diet 
leavinjr a’^sets within liie jurisdiction of a District Jnd^e, tlie i>istriet 
Jiidiie is, in the first place, to take the charge of the property, and 
report to the Adminibirator-Ueneral. See Act 11 of 1874, ». 
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THE PARSI SUCCESSION ACT, 


No. XXI OF 1805. 


rrciiinblc. 


An Art to define and amend the law relating to 
Intesiaie Sucresaion umonf» the Farsis.^ 

WiiKliKAS it is oxpiMlient to dofine iiiul amend tlie 

law relatiim to intestate succes- 

O 

sion among the Parsis; It is 
enaeted as follows: — 

1. \Vht‘re a Parsi dies leaving a widow and 

i.m of i,ro,,..rt,v tlio i>ro|.orty of wliich 

M kIow uikI chii- ]ic* sliall liave died intestate shall 
n uf ua<, state. tlivided among the widow and 

ehildrc'n, so that tlie sliare ot each son shall l>e 
douhh* tlie share of tlie wiiiow, and that her share 
lall h(‘ donhle the sliaie of each daughter. 

2. Wliere a iemale Parsi dies leaving ti widower 

Division of ,.r..|»riy -•‘"'I ‘‘liiMi'cn, tlio property of 

vt niifi whieh sh(‘ shall liave died intes- 

cltililri'ii uf 1 u ti'i't uIa.* .. 1111 1**11 ..1 

tale sliall he divided among tlio 
widower and such ehildren, so that Ids share shall 
he douhh* the share ot (‘atdi of the ehildren. 

3. When a Parsi dies leaving ehildren, hut no 

^ widow, tlie propertv of which he 

DiviMu^Ti uf pmixrty i n i t* i • * i ii i 

un of shall liavi* died intestate snail he 
diviiled amongst the ehildren, so 

A 

that tin* share of eaeli sou shall 
he four times the share of each tlanghter. 

4. Wlion u (enntle Parsi ilies leaving children, 

. hut no widower, the propertv of 

OiviHuvu nmoiiK^t , . , , , , i- i ♦ 

chiKirxu of fomuW iii- whicli slie sliall liave died intes- 
w 7 <iow^^ ioavlug uo shall be divided amongst the 

children in icjiial sliares. 

5. If any cliild ot a Pat si intestate shall Lave 

, , died in his or her lifetime, the 

Uivmuu of ’ 

chiiaV amviiii WlduW or WUloWeF Ului ISSUC Ot 

such child shall take the share 
which such child w’ould Lave 


HU v\ Itlow. 


Thii» Act i« tu apply to th** whole oi Urititth IiidiA, 

SUi^uiitd huiswibSci XV'of lsT 4 . m. 3 . 



ACT XXI OF 1805. 


Division of property 
whi'U intt'staU! leavtB 
wi'iow or wi<Jo\Vi‘r. ))Ut 
no lineal descenilauU. 


taken if living at the intestate’s death in such man^ 
tier as if such deceased child had died iiiiinediateJy 
after the intestate’s death. 

It is not a condition precodent to the application of this section tlmt th« 
pretleoeastHl sou of a Farsi inU*^tate should Imve loft both a widow and 
chihlreu. Thus, where an intestato Far^i loft him survivin^^ u willow, wms, 
daujrht<*rs, children of a ]>rode<'eased sou and the widow of anolluT prt»- 
d<‘oeased son, who had died without issm*. and a fN>sfhumonK dautd«U r 
was afterward** horn to the intestate, it was hehl, that the laHt-nu'iitiomMi 
widow was entitled to one nioi<‘ty of the share in tin- jnh‘stftto’H pro])erty, 
which her husband would have tak< n had lie siuvived the intestate ; and 
that the other mouiy of siuii share devolved on the aurvivinjr issue of 
the iutestati- includin^^ tlie posthumous dauj^hter and the ehihlren of hia 
other predeceased son — Mii nt'foi fj t A. Jhicuf v it h tint t ^ 1. L lt.» 1 lloui.> 

hUG. 

6. AVliere a Pars! tlies leaviiip: a widow or widoiv- 

er, hut witlioul leaving any lineal 
des<'cii(laiif!<, liis or her father 
and mother, it hoth are living, 
or OIK* of them if the other is 

dead, shall take one moiety of the property as to 
whieh ho or .she shall iiave died intestate, and tliG 
widow or widower shall take the other moiety. 

Where lioth the father and the mother of the 
inte.st:it(* survive* him or her, the fathers share* shall 
he donhle the share of the mother. 

Whe re neither the father nor llie mother of tlie 
intestate survives him or lier, the intestate’s rela- 
tives on the father’s side in the ord(*i s|H‘cifietl in 
the first seliedulc hereto annexed, siiall take tlio 
moietv >vhich the father and the mother would have 
taken if they had survived the intestate. 

The next-of-kin standing first in the same scIjc- 
dule shall l)e preferred to those standing second, 
the second to the third, and so on in succes.sion, 
provided that the property shall lie so distributed as 
that each m«*de shall Uike double the share of each 
female standing in the same degree of i)r(>i>irHjuity. 

If there be no relatives on tlie father’s side, the 
intestate’s widow or widower shall take the whole. 

See JCixtkhAit^u V. Jcfbui, 1. li. It., 4 Boxn., 

7. When a Parsi dies leaving neither lineal (Ie.s- 

Diviiiion of pnifx^rty eefidaiits iior a widow or widower, 
when inu-wtau leaver qi- uext-of-kin in the or* 

der set forth in the second sche* 
dule hereto annexed, shall bo 


widow nor 
nor Uiieai dew* 
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entitled to succeed to the whole of the property as to 
wliich he or she shall have died intestate. 

The next-of-kin standing first in the same schedule 
shall always be preferred to those standing second, 
the second to the third-, and so on in succession, pro- 
vided that the property shall be so distributed as 
that each male shall take double the share of each 
female standing in the same degree of propinquity. 

Where there is no kin, the Crown would, of course, take as ultimui 


8. The folloiring portions of the Indian Succes- 

Exemption of ParHia 

from parts of Indian Tiirsis ( that is tO S;iy ) tliC VvIioIg 

8ucce«tfi<>n Acf, 18Go. 

IV, exceptiiifj^ section 25, the whole of Part V, 
and section 43. 

In pxcludinj!;^ from application to Parnis b. 42 of the Indian SuocoRsion 
Act, whit'h rcp»‘alH the Eni^linh rule m to advancement contained in tho 
Btatut4! of l)i.4tribuliouB, it was not the iuUuition of the Lef^islature to 
prt'Hcrve the Ui^t-uo iitioncd rule lu forc‘e for tho Parsi community. — 
JUaujihui li. (ifijrat v. Aaruzhaif I. L U., 2 Bom., 75. 


THE FIRST SCHEDULE. 

(1.) Brothers and sisters, and the children or lineal descend- 
ants of such of ilieni as siiall have predeceased the intestate. 

(2.) Uraiulfatlier and grandmother. 

(B.) Grandfather’s sons and daughters, and the lineal descend- 
ants of such of them as shall have prcdecoa.sed the intestate. 

(4.) Great grandfather and great grandmother. 

(5.) Great grandfather’s sous and daughters, and the lineal 
descendants of such of them as shall have predeceased the 
intestate. 


THE SECOND SCHEDULE. 

(1,) Father and mother, 

(2.) BroUiers and sisters, and tho lineal descendants of such 
of them as shall have predeceased the intestate. 

(3.1 Paternal grandfather and paternal grandmother. 

(4.) Children of the patornal grandfath^er, and the lineal dos- 
cendatits of such of them as shall have predeceased the intestate, 

(5.) Paternal grandtather’s father and mother. 

(6.) Paternal grandfather*s father’s children, and the lineal 
desceadanU of soch of them as shall hare predeceased the mtestate. 



ACT XXI OF 1868 . 


(7.) BrotJiers and Bisters by tbe motber’a side» and the lineal 
descendants of such of them as shall have predeceased the intestate. 

Widows and children rank before brothers and sisters.— 
khatru T. Jerbai, I. L. R., 4 Bom., 537. 

(8.) Maternal grandfather and maternal grandmother. 

(9.) Children of the maternal grandfather, and the lineal 
descendants of such of thorn as shall have predeceased the intestate. 

(10.) Son’s widow, if she have not remarried at or before ilie 
death of the intestate. 

(11.) Brother’s widow, if she have not remarried at or before 
the death of the intestate. 

(12.) Paternal grandfuther’s son’s wid(»w, if she have not 
remarried at or before the death of the intestate. 

(13.) Maternal grandfatlier’s son’s widow, if she have not 
remarried at or before the death of the intestate, 

(14.) Widowers of the intestate’s (loeeased daughters, if they 
Lave not remarried at or before the disitli of the intestate. 

(13.) Maternal grandfather’s father and mother. 

(1(1.) Children of the maternal grandfather’s father, and tlio 
lineal descendants of such of them as sliall have predeceased the 
intestate. 

(17.) Paternal grandmother’s father and mother. 

(18.) Children of the paternal grandmother’s father, and the 
lineal descendants of such of them as shall have predeceased the 
intestate. 
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THE HINDU WILLS ACT. 


No. XXI OF 1870. 


Short title. 


An Act to refj^ulate the IVills of Hindus^ Jainns, 
Sikhs^ mid lUiddhisis in the Lower Provinces of 
Bengal and in the Towns of Madras and Bombay, 

Whereas it is expedient to provide rules for tlie 

„ execution, uttestation, revocation. 

Preamble, • i • , . . • i 

revival, interpretation, and pro- 
bate of the wills of Hindus, Jainas, Sikhs, and Bud- 
dhists in the territories suiiject to the Lieutenan t- 
Governor of Bengal and in the towns'^F 
and Bombay ; It is lierebv enacted as follows : — 

1. This Act may be called 
“The Hindu Wills Act, 1870.^^ 

2, The following portions of the Indian Succcs- 

Certftin portionH of sioii Act, natnel\ , 

sections 41), 48, 4f), 50, 51, 55, 
and 57 to 77 (botli inclusive), 
sections 82, 83, 85, 88 to 103 
(both inclusive), 

sections 10(5 to 177 (i)otli inclusive) [and s. 187], 
shall, notwithstanding anything contained in sec- 
tion 331 of the said Act, apply — 

(a) to all wills and codicils made by any Hindu, 

Jaina, Sikh, or Buddhist, on or 
after the lirst day of September, 
one thousand eight liundred and seventv, within the 
said territories, or the local limits of the ordinary 
original civil jurisdiction of the High Couxts.. of 
Judicature at Aladras and Bombay ^ and 

(ft) to all such wills and codicils made outside 
those territories and limits, so far as rel ates^ to im- 
moveable property situated within those territories 
or ‘ 


Act X of 18 iir> 
to willH of llilultlH, 
L Sikb«, Olid Hud* 


Extout of Act. 


ThU *ccUoi\ in here prinUHl altcrtHi by 104 , p. 376) of the 

Probikt« and Adraiui»tr»tion Art, V of issi. 

The only power* ooufcmnl on Mofmwil Court* boinu in rei*poct of will* 
miAlo on or after thv l!*l day of SopU’iuber IMO. prv>batoof a will uiatie by 
Hindu prior to that tlato cx>ubl not, it wa* hold, uudor thin Act, l»o 

— by a Mofnwil District Court,— /.nrAwiaa Ukartt v. 

i.ec. L.R, 
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The Probate and Administration Act, V of 1881, wbich now applieain 
the case of every Hindu. Mahammaiian, Buddhist, and (tertiou exempt^ 
tinder 8. 3H2 of the Indian Succession Act. dyittpr bf‘for«i. on, or afu*r the 
1st of April IH81, provides, that except in cases t«> which this Act (Hindu 
Wills Act) applies, no Court in any hx^al area beyond the limits of tho 
towns of Calcutta. Madras. an<l Bombay and the territ<»ries for the time 
being* administered by the Chief Commissioner of British Bunnali, and 
no Hig’h Court in exercise, of the concurrent jurisiliction over such 
local area oonferre<l by that Act (the Probate and Administration Act) 
shall receive applications for probate or lett<*rH of administration until 
the Local Government has. with tin* previous sanction of the (tovernor* 
General in Council., by a nolificatioi» in the official Gazette, auUiorized it 
so to do — Act V of 18K1 . s. 2. poxt, p. :i2r>. 

The power of a Hindu before the Hitidti Wills Act to make a testamen* 
tary dis}M>sition of whatever was In’* absolnU* property, was clearly cstab** 
lisheil. See Xfirvfldftt v, XarntinrinM llur^kixnnittut*, 3 liom. H* 

C. II , (1; Mulraz Lurkmid v. ('fialtlmutj Iftima 2 M(s^re‘s I A.» 

f>4 ; Sagnivt rh'urc (’mmtjl v. //o/ftfo \ttrd4i r}rr ( kHftf, r» M<H)rr'‘s I. A., 301> i 
liaffoo IJerr I*trf/ih Sti/irr v. Malntrapth liiijfndtr f'ertab '<ahfr. 12McM>re‘s 
I. A., 1. And before tlie Hindu Wills Act no ]Mirtieular fttrrnalities wero 
r<‘qiiir<d in the executi<»n or attestation (»f Himln wills. — Vinttyak -Vu- 
raytiH Jiyg v. (rorindnir ( hUit ttuntn 7 Bom H C U.. 221 ; Mttn- 

rhdfji V. ray fin I^nhsh uma njt. 1 Bom 11 C R., 77 ; CrtniraM 

Ammal v. 1 2 Mad. 11. C R . 37. So that. bef<»r<* that Act. a 

Hindu might Imvc mmie a inim*u]>ntjve will of edluT immoveaV)le or 
moveable property, — Crtn lrax Amtual v. I tj,iyfintnuil , 2 Ma<l H. (\ R.. 37, 

In B{»mbay it was held, that a innunipative will made in 1S71. after iho 
Hindu Wills Act came in force by a Hindu, bnt not dealing with any 
immoveable ]*roperty to wliich this Act applitsi, was valid. — lihayrai% 
iJnllabh V Kahi SUaukar, I. L R , 1 BtUn., till. 

A ivill by a Hindu <'X<?cut«*d Iwforcthe Ist SeptcinlM*r 1870 was hcM in 
Bombay not to be invalid, l>ecau>*e his •^iirnature was not alU'Htod — /f<i« 
dhiihai v. irotuxh Tntfta (rhnla/K f. L R. 3 Bom., 7 ; Mancharji Pfutonji V, 
yarayan J^uhxUumanji. 1 Bom H C R.. 77. 

befori' the Hindu Wills Act, tin* will of a Hindu might Is* revokid 
by parol, ainl where definite uutl»c>rit,> was given by him t>o destroy tho 
will with the intention of revoking it. that was in law* a HUllleient revo- 
cation. although the instruno'ut was in»t in fact destrovtsl. — Maharajah 
Ptrtab .Vfiraim Stnyh v. Mukaranec Snhkao Anrr, 1. L. U.,3Cal. (P. C), 
<*20 ;(S. C.) 1 G. L. R., 113. 

3. Provided tliat marriucre 
or codicil : 

And that nothing herein contained sliall authorize 
a testator to bequeath property which he could not 
have alienated inter vivos^ or to deju'ive any persons 
of any rj^it pf im»Thie.uaui^ hut for sec- 

tion 2 of this Act, he could not deprive them by will : 

that net king herein contained skaU rent in the erecHtar or 
nUtrator nrtth the frill annrrrtl of a dreeaned person, any property irhirk 
euch pereon* could not hare alurnated inter rtcoe. Repealed by a 1C4 of 
Act V of 

And that nothing herein contained shall afTect 
anylawjo^ adoption or intestate succession : 

“Andthat nothing herein conbiined shall authorize 
any Hindu, Jaiua, Sikh, or Buddhist to create in 

U 
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property any interest which he could not 
created before the first day of September one thoU' ’ 
sand eight hundred and seventy. 

In caiie« to which the Indian SucceHsion applies, every will, except a will 
mailo in the exert;i»e of a |>ower of ap|xdntraeiit, when the proi>erty over 
which the iiower of api>oint!nent is exercised would not, in default of 
Httch apiKiiiitment, pass to the executor or adiiiini.straUir of the tcjstator, 
or t^» the iMjrmm entitled in case of intestacy, is revoked by marriage — Act 
X of Ihh'), s. nh. nritr, p. 57. 

The second proviso to this section is in accordance with the principle 
of the decision «»f th(! .ludicial <^»minitt<‘e of Uie Privy (’cmncil in the 
cusrof Smiaiun Hynnekw S/rrmtitty JtffjyttfsooHfh /r Duaxec, 8 Moore’s I A., 
<di. where it was laid <h*\vn that the extent of the po\v(‘,r of dis|M3sition of 
u lliielu tffstator is U) be regulaU'd by Hindu law. It was also lield in 
tlnitcase, that a Hintlii conhl not, by bis will. inU-rfere with his widow’s 
right t<» maintenance As ui the iwrsons who are entitled to maintenance, 
see Mayne’s Hindu Law. §§ ct .tnj. 

In the case of Tayorr v. 7\n/f>rr, h IJ. L. K.. :i77, the Judicial Committee, 
without di'ciiliiig h<)W far the H stainentary power os to ancestral proi>erty 
couhl sujM*rm‘de the cUiiin of a son to maint/<*nance. considereii. that 
the churnant in that ais<‘ hail nKxdved an adequaU! maintenance Where 
a testator disinherits his son, it was held that it was not necessary that 
therci should bt‘ an (‘Xi>rt*ss deidarution <*f the testabir's diisire or inten- 
tion to disinherit his sons if there is an actual gift to some other persons 
ill (dear and uiuMiniviKal terms — I*ro.n>/un> Coo/mir (ihosvy. 7'ifrracknnth 
.S 4 rk*ir. in H. L R, 1*87. dissenting from the east* of Itvitftluil Khrttnj v. 
Mokuna ('ktirn /o*//. Id B L R.,d7l. In these cases the wills were exo- 
cuUhI iH’fore the Hindu Wills Act eami‘ into operation. Sec S. M. Stnnjce^ 
monnf v Denohuutlo Mulhck, (» Mtsire’s I A.. oLd*. 

It has lK»en <»flen ruled in the Supnune (^*urt that a Hindu may dis- 
by will of propi‘rty wholly actjuiKsl by his own exijriions. and also 
of separate projuirty acipurisl by partition of family property or by the 
non-existenee, or. if any did ('ver exist. Hie ('xtnietion of coparceners or 
joint tenants, and no dlst iiict ion of whieh. 1 am aware, has ever been 
taken betwtsui it and stdf-aequired pro^HTty either in point of descent or 
of ulieuabibty. On the other hand, it has often been held there, that ho 
cannot di''|s>se by will of undividtHl family jiroperty or of any shuro 
therein S 4 > lung as that share remain** iiusevenHl from the family Ht4)ck.'’ — 
Mayuo. § -OS (s<'e (itinyuhknf v. Ifitmann, ;i IVoin. H. C. 11. (A.C.j.Otl ; 
Atiatum' .nWuium v. Jiatn U Bom. H. U.. 7<1)- Mr. Mayim gt>e« 

on to sav . '■ Tlie re.sult ajiparentiy wouUl Is*, that tin* nglit of devise is 

eo-exteiihive with that of ulieuation. ( xcept w here, in an undividtHl family^ 
the right of th'vis*' »'onthols wntli the law of survivorship, in which (mao 
till' fonner gives way ' -“Hindu Law. M. See Bter j[*ertab ikikec y. 

jUahanyah linjtntirr Vct'lnh, 12 Moore’s 1. A.. 1. 

The third proviso to this stH'tum (printed in italics) ha^ l>een 
reiX'Rled by s. 154 of the Prvdmte and Adminij*i ration Act. V of 18S|. And 
now, by s. 4 of that Act, in ca^e-i which that Act appliw, ‘ the 
executor or adnumstrntor, lu. the case may Ik*, of a dt»iv»vs<Hi jH*rson, is his 
legal represcnlative for all purjKise.** and all the pro|>erty of the dt*ceased 
]M*rson Vi'sts in him as such. But nothing h(>reiu contained shall vest in 
an exeiHiUir »ir »«liuiuistnitor any pr(*|M‘rty of a deewisiHl pem»n which 
would oUierwise have laisstsl by survivorship to some other jK»r»on.” 

The first part of the scnition just quoted, it will l>e observed, is taken 
frt»m s. I7y of the ludiau Succ<*ssion Act, |»age 2(i6. antt. 

The last proviso to this section must be read as referring to the eetato 
or inUtn*st which ch>uU1 l»e given, without reference U> the funher question 
to whom it csmld givxMi — AianyatHampo'i Ihthrr v. Daivt, 

t» i\ L. IL. P*L P*''* WiimvN, J. lu tlmt cns<^ a gift to the unbotu children 
of lha VoitAtov'a three unmarried daughters to take effect when tbeeo 
children attained their majority, was held to be a valid gift, .See the 
to a 4 of Act V of p. 327. Aooording to that deciuon, it 
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willbeobserved, that the Hindu Wills Act, which was passed before Uie 
. decisio;i of the Judicial CoimnitU^ of the Privy Council in Uic Tsiftire 
case, has made a material alteration iu the law as laid down by the 
Judicial Committee in that cose. See notes to a. loi of the Inditui 
Succession Act, antr^ pp. 127-8. 

All estates of inheritance creatotl hy pift or w^ill, so far as they are 
inconsistent w’ith the general law of iiiherjt*Aiic<\ are void as such.—^Mr*. 
jermonry Do**ee v. Denohnudhao Mvlhvk, <> Mwre’s I. A,, f»2. 

See notes to 8 40 of the Indian Succession Act, p. :u;. imfr, as to the 
power of a Hindu widow to disiKise by will of uccumulatiouH iu her bands 
at the time of her death. 


Oil and from tliat da}’, soction 2 of Bensral 
Partial repeal of V ofnJJO slldll ' I.P 


Bengal Regulation V 
of nyy, 84x:tion 2. 


repealed so far as relates to the 
executors of persons who are no! 
Moliammadaiis, l)iit are subject to tin? jurisdiction 
of a District Court iu the territories subject to the 
Lieutenant-Governor of Bentral. 

5. Nothino" contained in this Act shall affect 

SavitiK of ritrliu of tlic lights, (itities, iiiii) privilfgcs 
AdminiHirator-Oeiierai. of the Aduli iiistiators-Cjieneral of 

lien gal, Madras, and Horn ha v r(\specti veiy. 

G. Ill this Act and in the said sections and Parts 
^ of the Indian Suceessi(»n Act, all 

Interprctation-claURC. , j /» , ♦ . .» c 

Avonis (leniied in section ^ of the 
same Act shall, unless there he something repug- 
nant in the subject or context, he deemed to have 
the same meaning as the said section 3 iias attached 
to such Avords respectively : 

And in applying sections G*2, C'>, b2, !K), 08, 00, 
100, 101, 102 and 103 of the sui<l Succession Act to 
Avills and codicils made under this Act, tue words 
‘ son,’ ‘ sons,’ ‘ child,’ and ‘ children,’ shall he deemed 
to include an adopted cliild ; and the word ‘grand- 
children ’ shall he deemed to include tlie children, 
whether ado{)ted or natural horn, of a child, whether 
adopted or natural horn ; and the expression 
‘ daughter-in-luAV ’ shall be deemed to include the 
wife of an adopted son : 


Thi8 8«ction in hfin* print<i-l a« nllcn-^l by k. ir.4 of the Probaton and 
Administration Act. \ of jfogt, p. ;j7b. Prior to Uiat Act, *. 182 of 

the Indian SucocsKHion alwo Uj 1m^ interprotwi according to the provi* 
aiouR of thiH nectiun. The la^t juiragraf^b of thia aoctiuu, an it originally 


In order to make a gift under a will good by Hindu law, the 
except iu the conn of an a<iopu^l child or a child ra rrntre sa metf, 
be ft p»-rwjn in exi-tence capable of taking at the tiinw when the gift 
takeft effect. A child adoptocl afu*r a ina^i’M death in purHuaoc4r of a {lOwer 
by him. ia in contemplation of law begoUeu by him.-^Taypm r. 
Sf B. L. B.. 377. 
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THE PROBATE and ADMINISTRATION ACT. 


No. V OF 1881, 


(Jteceived the ement of the Governor-General on the 2l9t January^ 

1881 .) 


An Art to provide for the grant of Prohates of Wills and Letters 
of Administration to the estates of certain deceased j^rsons. 

Whereas it is expedient to provide for the grant 
„ „ of'i)rol)ate of wills and letters of 

deceased persons in cases to which the Indian Suc- 
cession A<*t, IShf), does not apply ; It is hereby 
enacted as follows : — 

The Indian StiocoHnion Act. X of ISO.';, which, by a. 2, wa« declared 
to conutitute. cxccjit an proviclcd by the Art itnclf. or by any other law 
for the time beinif iu ferew*. the luw of British India appHcablo to all 
oaaoM of iuto«tat4' uiid teHUinirntary HU<*ce.Mrtion. doen not apply t<o inttM^tate 
or tt'Jitainontary to the projx^rty of any Hindu. l^Iuhammadan, 

or Buddhint. nor to any will made, or any iut<*Mtucy (X’-eurrin^f, before the 
lat day of Jauviary, — Act X of 1805, h. 3^11, ante. p. 314. 


ininistrution to the estates of 


CHAPTER I. 


Short title. 


Local extent 


Conuocnoemont 


PIIELIMINAUY, 

1. This Act may be called 
The Prohate and Administra- 
tion Act, 1881 

It applies to the whole of Bri- 
tish India; 

ami it sliall come into force ou 
tlie fii-st day of April, 1881. 

2. Cliaptens II to XI 11, Imth inclusive, of this Act 

n 1 sltall apply in the ease of every 

ervoo appi . Muhammadan, Buddhist, 

•nd person exempted under section 332 of the Indian 
Succession Act, 1805, dying before, on, or after the 
said first day of April, 1881 : 

Provided that nothing herein contained sliall be 
deemed to render invalid any transfer of property 
duly made before that day : 
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Provided also that, except in cases to whicli tlie 
Hindu Wills Act, 1870, applies, no Court in any 
local area beyond the limits of the towns of Calcutta, 
Madras, and Bombay and the territories for the 
time being administered by the Chief Commissi«)nor 
of British Burma, and no High Court in exercise 
of the concurrent jurisdiction over such local area 
hereby conferred, shall receive applications for pro- 
bate or letters of administration until tlie Local 
Government has, with the previous sanction of the 
Governor-General in Council, hv a notification in 
the official Gnzette, authorized it so to do. 

Cbaptern II to XIII will npply tt> Niitivt* of tht* Province of 

CoorR’. who were exempted untitfr H. .'L’li: of tht' Siicet'Mxjou Act from the 
proviHiotiH of tliut Act retroHpectively from the ILth March, \Si\o~ (rnzrrfft 
of /W/rt. July 2obh, ISflS, j>. UMU. 

The Hindu Willw Act. XXI of 1S7G. applies, not vvillintaTitlinir anythinf^ 
contained in h 'Lll of the Act < /i ) G* all vhIIh and cimUciIh 

made by anv Hindu. Jairni. Sikh or IliiddhiKt. on nr nficr the Kt flay t»f 
Sept<'mlH*r, 187d. within the t«‘rnb*ric*< Hubjcct to the LuMit-cnant ■( invnrnor 
of Renijral. or the 1 (k'h 1 lirniln of the onlina ry orij.Tinal civil jnrihtlje- 
tion of the Hitrh (Vuirtt* of Judicature al .Ma'lra> ainl linnihay • and (A) 
to all Fuch vviUh ainl ctnliciU made <»iit»nh‘ t ho-**’ t.t'rnl-niier', aielhnfaT uh 
relnlcK to iminnvcahlc ]»ro]M‘rty nituatcd within llin'-e ti'rnhfrieH or 
liiniti* — Act XXI of h U 'I’hc fnllowint.'^ notiticaf inn dated the 

Ist April. IS>1 . wuM j)uhli-'he<l. >»v onlcr <»f the I.ieiiteijaul-tofvcriior of 
Itcn^al. in the (alcuitd iiazcitv ui f»th April IhSI — 

In exoroiMe of the |Miwer eonferrcfl hy h 2, Act V f*f IKHI, Hj^ 
Honor the Lieutenant-fiov'errmr of Ihuitral. with the prevoniK HianettfU) 
of the Oovernor-tieiieral in (huineil i*' pleimefl hereby to nntln»nze l1m» 
Hijrh Court of ,Iiidicatur<“ at Ff*rt WilliaiTi in Itej»|;,''al. I hrnug'lmtit the 
territorie« Muhje<d. tn the Lifnit,^*imnt-t««ivernor nf Ib iuoil, and all DiHtiort 
Jml^eH ax detiiH^fl in the naid Ait within the sjud rnt-<»ncH. ami >*nch 
judicial ottieerx ox the xai'l Hijrh Court may. fmm time to nine np|>oint 
ax District Dideg-atox, to receive applications for |)robut<* unu letters, of 
adminixtratiori, 

By another notification, the Cliief f’ommiHMioner of Axxam. with the 
prcvifUiH sanction of the (iov'ernor-t»enerai in tbuineil. ha»< autliifrizi fl 
the Hijjrh t'ourt of Ju'licature at F<»rt William in Ileiij/al, tlirouj'hfuit 
the territoriex puhject to tin* Chief < 'c»rr nm’*i<»ner nf A^xatn, and all 
District Juilirex ax defiioMi within the naifJ territnnex. ntid hiicb jiidn lal 
officerx ax the aaiil Hiph Court may. fnmi tiim; t;o tune. apfHnnt ax DHtriet, 
itoK. to rcM'eive applicatifuiH tnr prfJiutij and letterx of 
■IJN^lukman, loth September, 18H1. 

3. In tills Act, unless there 

lnt 4 yrpret^t-toT>“eia n<W i somctliini^ rcpuj^iiunt in the 

subject or context, — 

‘Province’ includes iiny divi- 

‘Prorinoe.* of British India liaviiijy^ a 

Court of tlie last resort; 

Aimam doe* not com e within thin deftnition — Thukoor Ktitio 
AdkUuiret t. Basotnltb G^kaouct 12 W. E., 
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* Minor ’ means any person subject to the Indian 
‘Minor.’ Majority Act, 1875, who has not 

‘Minority.’ attained his majority within tlie 

meaning of that Act, and any other person who 
has not coni/)leted his age of eighteen years; and 
‘ minority ' weans the status of any such person : 

By B. 2 of the Indian Majority Act, IX of 187^. it is enacted that 
every minor, of whowe person or property a pruardiaii has been or shall 
la? nptMjjntcfJ, shall ho tleeined t/O have attained his majority when he 
shall nave comi>l<‘tC‘<] his of twenty-one years, and not before. See 
JiaJ (fffimar Jtoy v. Alfuzitdtiin Ahmed, 8 C. L. It , -1111. 

‘ Wiir means tlie loo-al declaration of tlie inteii'- 

4 / 

tions of tlie testator with respect 
to his property, wliich he desires 
to be carried into effect after his deatli : 

‘Codicil’ means an instrument made in relation 

to a will, and explaining:, alterinj; 
or adding to its dispositions. It 
is considered as forming an additional part of the 
will : 

See nob' to the (h'finiiion of ‘ wdll ' and ‘coilicil 'in b. 8 of the Indian 
Act, i>. 4, iiufe. 

‘ Specific legacy ’ means a le- 
gacy of specified property: 

‘ Demonstrative legacy ’ means 
a legacy ilirected to he paid out 
of specified jiorperty : 

ilchnitionw of ‘ pjHviftr Icjrm'y ’ and ‘ demonf»trative lepacy ’ are 
taken from lltT of the Indian SucccMsion Act, p. 171, ante. 

‘Probate’ means the copy of a will certified under 


Codicil.’ 


* Specific legac'y.’ 
‘Demonstrative logn- 


Probatc.’ 


tlie seal of a Court of competent 
jurisdiction, with a grant o( admi- 
nistration to the estate of the testator : 

‘Executor’ means a person to whom the execu- 
tion of the last will of a deceased 
nerson is, hy the testator’s ap- 
pointment, confided ; 

‘Administrator’ means a person appointed hy 

comjietent authority to adminis- 
ter the estate of a deceased person 
1 when there is no executor : and 

8<m noUsM to thi' drfinilioiiM of ^ executor ’ aud * admiptetrator * ui «. 3 
ol tho ludiau Siioooaiioii Act, p. 3, 


* Admiuioirator.’ 
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‘District Judge’ menus tlio 
Dirtrict Jadgre.' Judge of ft principnl Civil Court 

of original jurisdiction. 

noten to tho defluition of ‘ DUtnet Judge’ in «. 3 of the Indiiin 
SnooeaeioD Act, p. 3. ante. 



HAPTKK 



OF GRANT OF PROnATE AND LETTERS OF ADMlNrSTRATION. 


4. Tlie executor or mliniiiistrator, as the case 

Charsetfr and prop^T- ‘’I dcc<*!iscd pOI SOn, is ^ 

ty of cxeoiiuir or admi- his Ic^ul representative for all* 
niairator «« auch. p„,.,,osc-s, iuid all the property of! 

the deceased person vests in him as such. ! 

But nothinij: herein contained shall vest in an exo- 

W I 

cutor or administrator imv pr(rf>erty of a deceased ^ 
person which would otherwise have passed by survi- 
vorship to some other person. 


The firnt ]mrt of thin in » 17(1 of tht* Indinn 

Act ; sec the iiotCM to that Mcotuui. ante, p Jiiti. Tin* jtrovino now 

Prior to this Act. itioaMCM to whi<'h tin* Hindu \N’ilU Aft and the Indiun 
Siioct'XHion Act di'l not ai>fdy. pndmto <'Miild <uily 1 m* jfraiitd'd under flio 
Supremo (’ourt (.'hurterK . hut the repre>»< nl.’it jvi* eunferred hy hihIi 

grant fell far Hhort of that eonf**ire<l hy ^<:inilar grantw in tin* eiwm 
of deeeii«e<l Euroiwan ariti*>h M’lhpelH In t)j<* ( a^e of wiMh of Hindua 
not gt>vorno<i hy the Hin<!ti Wili^* Act prohal* conf* rred no right of pro* 
perty nnalogouH e*'t.}it4* or inlereist eon for rod ujh*o an Engliwh ex^nniUir — 
Jaykafi v, Sihmith ( hatftrjtc. '2 H L. U lO < j, 1 /’f r I’lll'.Ait. .1 

In Kherodemonry Ihu^er v. Jjvorf/,$ mtnt* y /ht^*rr. I L K,, I (‘ale . ir>r», 
(S. C.), 3 e. L R., HI."), M \ iiKJiv. J.. Hind 'J lo re in no ilouht that tho 
word • vest ’ ih not an appropriate one to dew^rihe the |Meo(ton of a Hindu 
cxeout<^r in a will made jirior tx» the Hindu WiIIn Act. han 
frt*qneutly held, that the mere ap|Huntijienl of a jMTHon an exe^-ut^ir t/> 
a Hindu *do«?« not eaune any pro|MTiy to vr**! in him at all. and that, if 
UM executor he ih eetithnl to lioid the projHTty, he holdn only oh manager ” 
—I, L. U , 4 Calc.. +r»H 

There Ih no hik h tiling an projM rly •«» called in an uudividmt 

Hindu family. ‘n»ev\h<de lH»^iy of niieh a fannly, coiiHiwting of inah»« 
and feinalen.* coijHtil'Jt''^ a H#»rt of eorjM»rat4on, Home i»f the meml>erN of 
which are coparceners, that in. jM-rnon- who. f»n partition, would la? e 
to demand a whure. w)»ile idhern are only eiitiih-^l to mnintetjaiice. 

Cntil they elect to claim a partition, the pro|M‘rty continue* 

UfKin the meml>erH of the family for the time la-uig hy aurvivorahip, and 
not* by auoccHHiou — Mayne h Hindu I>aw. § 24.1, ami aee § A*J7. i 

The proriao in thia motion «ave« the righU of the mcmliem of a joint 
family. 


5. When a will hfts heon ftroved and de|»08ited 

ill ft Court of com|>etfnt jurisdic- 
oopTMOM^ioutben- tion, situated beyond tlie Jiniits 
copy of »iii of tlie Province, whether in the 
.br«-d. or in a foreign 
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country, and a properly authenticated copy of the 
will is produced, letters of administration may be 
granted with a copy of such copy annexed. 

ThiH is 8. 180 of the Indian Succession Act, ante, p. 208. It was origi* 
nally embodied in the Hindu Wills Act, but now, by s. 164 of this Act, 
ss. 180—180 (inclusive). 101—109 (inclusive), and Parts XXX and XXXI 
and Parts XXXIII to XL (both inclusive) so far as they were made 
applicable, have been taken out of the Hindu Wills Act, it being no 
longer necessary to retain them. 

6. Probate can be granted 

r» i_ i.^ I,|. I 

only to an executor appointed by 
the will. 

This is s. 181 of the Indian Succession Act. See notes to that 
section, aatv, pp. 208-9. 

. . , , 7. The appointment may bo 

Apimintment, express - , ' ’ . i- 

orimpiieJ. otpress Or oj iiecessarj inipJica- 

tion. 

Illustrations, 

(o.) A wills that Che liis executor if B will uot. B 
is appointed executor hy implication, 

(h.) A gives a legacy to B and several legacies to other 
peivon.s, among tlie rest, to his daughter-in-law, C, and 
udtis, “ hut should the within-named C he not livincr, I do 
constitute and appoint li my whole and sole executrix.’’ 

C is appointed executrix hy implication. 

(c.) A appoints several persons executors of his will 
and codieils, and his nephew residuary legatee, and in 
another codicil are these words: — “I a}>|)oint my nephew 
my vesiiluary legatee to discharge all lawful demands 
against my will and codicils, signed of ditferent dates.” 
Tlie ne[d»ew is appointed an executor by implication. 

ThiH Im 8. 182 of the Indian Sucoeasion Act. See cases collected under 
that eecUon, p|). 210-11, ante. 


Persons to whom pro- 
bate cannot begrauuHl. 


8. Probate cannot be granted 
to any person wiio is a minor or 
is of unsound mind. 


ThU is 8. ISrt of the Indian Succowion Act. omitting the words * nor 
to a marri*^ woman without the consent of her hosband.* See ante, 
p. 212. 

words have b<M»n omitted, because the imposition of anch a 
ooudition would have licen inconHistent witii the proprietary *fatit 4 
accorded to married women among a large pro|)ortion of the pemona for 
whom thia Act is intended, ami would confer a |>oweron the husband 
which would, in many caaos, be likelj to be abuaed. See Heport of the 



Grant of probate to 
several executors gimul- 
tanoougly or at differ- 
ent times. 


G&ANT OP PBOBATE. fcc. 

llKwe is nothinir to preTent a minor beinir appointed >n 
Where a minor is sole exeontor or sole lesidnarr l^toe i.r^?u 
administration of the estate, dnrinif his minOTitj^s*?,;,^^^ . ^ 

8«tion 32 provides for the »dmfuistr«tion o/ Z u i 

minontyof several exeontorsor residuary legatees. ouring u>e 

bJng'^n^ to ^rie^ wo".S!:n^- 

9. Wlioii sevoi\nl 
are appointed, prol)atc may be 
4^1 anted to them all ^simultaneous* 
ly or at <lift'erent times. 

liliistfafiort, 

.4 is ftii executor o( ft's «ill liy rxiiress nitimintment, 
niul 6 an executor o( it l.y in,,,lienlion. I'n.l.aie |,e 
granted to A and f'at ilie same time, or to A Hist, and 
tlieii to C, or to C first, ilieo to A. 

„ I?.!* Indian .Succession Act. Hw notes to that section. 

p* 1 o, ’ 

10. If a codicil he discovered after the irrant of 

Separate probate of P*'<d)ate, a Separate jirohate of 

codicil (ji wove nti after that codicil iiiav he Lfrant(‘d to the 

grant of probate. , 

ex(*cutor, il u in no way repcul« 

the appointment of ex(‘cutors made hy the will. 

If different executors are jippoinud hv the r*(>di(‘il, 

Procedure when dif- pi’oljate of the will must he 

ferent exceutor.s up- r(*vok(*d, jviid a ucw orohatc* <rrant* 
pointed by codicil. i I’xi *ji 

ed or the will and tiie codicil 
together. 

This ifl R. 185 of the Indian Succession Act. Roc‘ notxM* to that m^rtion, 
p. 213 , ante. 

11. When prohate lias heen gr-anted to sev4*?’al 

Accrual of represen- ^'SeCUtOI-.S, .111(1 OlIC of tllClIl (lics, 

ution to surviving exe- the entire representation of the 
tutor. ^ * s s 1 • ' 1 

testator accrues to tiie surviving 

executor or executors. 

ThU is a 18C of the Indian Hucccasion Act Sx*e an/r, p. 214. 

12. Probate of a will, when granted, e^ 

~ ^ the will from the death of tlic 

Effect ox probate. , , i • i 1 1 

testator, and remiers valid all 
intermediate acts of the executor as such. 

Thiii Lr A. 188 of the Indian Bocci^on Act See the* caw;* colkcWd 
Wider thet section, ante, pp. 215-5. 
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Sectiont 187 tod 190 of the Indian Succession Act. trbicb make ft earn- 
pnisor/ to obtain probate or administration, bare not been incorporated 
In thin Act. 


13. Letters of ndininistration cannot be c^ranted 
To whom odministra- to any pei'scn vvlio is a minor or 

Uon may not be granted. jy (jf miSOUnd milld. 


llils is s, ISfl of tbo Indian Hiiccession Act, omitting the words 
* nor to a married woman without the previouK consent of her husband ; ’ 
consequently there is nothing to prevent letters of a<lministration being 
granUsl to a married woman in th<5 case of a will to which this Act 
applic'M, See ii<it<‘M to s. 8, supra, and to 8. 189 of the Indian Succession 
Act, ante, pp. 217-218. 


l i. Letters of administration entitle tlie admi- 

KfTect of lettefB of nistrator to all rights belonging 
administration. intostato as effectually as 

if the administration had been granted at the mo- 

O 

inent after his death. 


This is 8. 191 of the Indian SucceHsion Act. 

Section llM)of the Indian Succckmiou Act which makes it colnpnlsory 
to take out udministrution, has been oniilLeti from this Act. 


15. Letters of administration do not render valid 
not validated hy unv intermediate acts of the admi- 
nistrator tending to the diiuinu- 
tioi) or dainnse of tlie intestate’s e.state. 

This is 8. 192 of the Indian Succc.ssion Act See the notes to that 
BiHitiun. p. 219, 


16. W1 len a person apjminted an executor has 

Grant of adminftira. renounced the e.\ecntor,slii|), 

tion wiutrc cxevutuc lias lettef.s of admiiiistnition shall not 

not rououuccHl. , i ^ t 

be granted to any other person 
until a citation has Ikm*!! issued calling upon the 
executor to accept or reiiouuce his e.xeeiitorsliip ; 
except that, when oue or more of several execu- 
tors has or have proved a will, 

Wption. 

« * 

the survivor of those who have proved, grant letters 
of administration without citing those w ho have not 
proved. 

ThU i* •. 193 of Hw IndiAu Succ««»ioii Act. See noien to that section ^ 


17. The I'eniinciation may be made orally in the 

Formm.<leff«>tofr„. presence of the .ludge, br by a 
Bunciation cl ozticutor- writing Signed by the jKjrson re- 

iiounciug, and when made ahull 
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preclude him from ever thereafter applying for pro- 
bate of the will appointing him executor. 


Thisif* R. 194 of the Indian Succession Act. See notes to that section, 
p. TJO, ante. 

An executor who ha^ renonnctMl may. it seems, retract his renunciatitm ; 
but the Court will not ]»ermit him to do so unh*ss he ean show Uiat 
such retraction wdll be fur the beiielit of the estat«> or of those intenwifni 
under the deceawMl’s ^\ill. — In *hr of fiill, L H.. 3 1*. and 1)., 113. 

If the renunciation has not be<*n flbsi. it may lx‘ n‘tniCt<Ml at any time 
before filinjf. — In the GooiL< of Morant, L. R.. 3 1*. and 1)., ir>l. 


18. If the executor reuoimce, or fail to accept, 

the executorship witliiii the time 

c..il?i^mm^nc™or limited for tlie acceptance or re- 
uy iicc4 pt witbiu time f usal thereof, tlio will may ho 
limited. proved and letters of administra- 

tion with a copy of tliewill annexed may he granted 
to th(^ person wlio would he entitled to administra- 
tion in ease of intestacy. 


This is 8. 195 of the Indian Succession Act 

As to the pernoUM entitled to administration, sec s. 23, if(fra. 

19. Wlien the deceased ims made a will, but has 
„ not apiiointed an executor, or 

tiun to ulli\'c^^al ur ^vhen lie has apponitetl an exe- 
duary legabic. cutor wlio is legally iucapalilo 

or refuses to act, or has (TumI liefore the testator, 
or ladoi'e he has proved the will, or 

when the executor <rK*s after having proved the 
will hut hefoi'c lie has administered all the estate of 
the dee{‘ased, 

an universal or a residuary legatee may he admit- 
ted to prove tiie wTlF, and letters of administration 
with tlic will anne.xed may he granted to him of the 
whole estate, or of so much tliereof as may he uii* 


administered. 

I'hiw i» B. 1% of the Indian Sncccwjion Act. See the noloH to that 
section, p. 221. antr. See h. 45, tnfra. 

20. When a residuarv legatee who has a bene- 

licial iiiterestsurvi ves tlie testator, 
Eight to |,„t dies l)ef<)re the estate has Iwen 

tjon of rcpre*u-iitarive »/«!%< ^ ^ , i • 

of deceased rettiduary fully administered, Ins represen- 
icgouse. tati VC has the same right t<) admi- 

iiistratiou with the will annexed as such lesiduary 

legatee. 

ThU is R. 197 of the Indian SnccofMUon Act. Soe notes to that 
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21, When there is no executor and no residuary 

Oraot of odminintra- legatee or representative of a 
tion whom no executor, residuary legatee, Or he declines 

nor residuary ieg-ateo, . . 

nor ropresentatlvG of OV IS IflCflpflDlG tO ftCCy OF CcinDOli 

Bucb legatee. found, the person or persona 

who would he entitled to the administration of the 
estate of the decenst^d if he had died intestate^ or 
any otJier legatee linving* a beneficial interest, or a 
creditor, innv be adniitted to prove tlie will, and 
letters of aclininistration may be granted to liim or 
tbeiu ace(>rdinii;lv. 

This is H. V.»8 of the Indian Sucoesaion Act ; see notes to that section, 

anf//, jip. 222 — 11. 

Act 11 of 1874, ss. !» and 20 as to theritjhtof the Administrator- 
(Jciicral tolctterHof admlnstrution. 


22. Letters of administration with the will an- 
nexed shall not be ^-ranted to anv 

Citation before ifrant i , •> 

of wiminiHniiioi. K. 1.;. I(‘g!itee (.tlior tliiiii Jill Universal 
.>«■ othir Umii uni- icsiduarv lejratee. until a 

vernal or residuary • i i i i i 

Citation lias been issued and ])nl)- 
lislied in tlio manner ben inafter mentioned, calling 
on tlie next-ot-kin to accept or refuse letters of 
adiniuistraliou. 


This is H. I ‘.hi of the Indian Suweasion Act. Sec notes to that section, 
a/ifr, |> 2211. 

Am to * next-of-kin,’ »ee Administrator-GcntTal B Act. II of 1874. b. 3. 


23. When the deceased lias died intestate, admi- 


Towhomaiiministra. nistiatiou of liis estate may be 
tion may iKi Rrauti^^i. granted to aii v person who, ac- 
cording to the rules fin* the distriliution of the 


estate of an inti^st.nte applicable in the case of such 


deceased, would be entitkal to the whole or any 
part of such deceased’s estate. 


\V1 len several sindi persons ap|)ly for administra- 
tion, it shall be in the tliscretion of the Court to 
grant it to any one or more of them. 

When no such person applies, it may be granted 
to a creditor of the deceased. 


The m?etion» of the Indian Succession Act, which determine the per- 
aoiks to whom, under that Act. administration may be {planted, are 
w* !H'0-207. Tbewn mnitioas. however, are ba^ed in pari npon a law of 
iutoaUio auooefiaion, differing from that of the clawei to which thk Aol 
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Applies. It was, therefore, impossible toinoorporato these sections in this 
Act. With reference to this section, the Legal Member of Council says * 
“ The only safe rule it seems possible to lay tlown for Uuwe clsssos ( tl»« 
classes to which this Act applies) is the broad one, that the grant shall 
follow the inU^rwt ; that when several persons inheriting portions of the 
estate claim administration, the Jndge may grant it to one or other of 
them as he thinks fit ; and that, when no su<'h person applies, he may 
grant it to a creditor.” See Statement of ObjtHjts and Ueamms. 

In the case of XiffyaltaJi Dahrn v. Kedar Xath (hattrnee, r» 0 L. It, 
8G8. where two widows of an iiitestatt^ applied for a certificate of admi- 
nistration under Act XX VII of the (Vnirt said that the usual and 
reasonable practict^ was, that the mlmliiistratiou should Iw granted only 
to one person, and it directed accordingly 

The cases in which the rights of rival claimants to certificates nnder 
Act XXVII of 18G0 have been decidtsl will found coIIocUhI uuder s. 11 
of that Act, 

As to the right of the Administrator •Ooueral, toe s. 15 of Act II of 
1874, pngt. 


CHAPTER III. 

OF LIMITKI) (JUANTS. 

(a .) — Grants limited in duraliuK 

24. When the will has l>eeri lost or inislaiJ since 

Probati* of copy or the te.statof’.s death, or has been 
draft of lost will. destroyed by wronj^ or accident 

and not by any act of the testator, and a copy or 
tlie draft of the will has been presin ved, probate 
may be granted of such copy or draft, limited until 
the original, or u properly authenticated copy of it 
lie produced. 

This is 8. 208 of the Indian Succession Act, ante, pp. 227-8. 

That section was incorjM>rnb!d in the Hindu Will** Act. though now. by 
ft. 154 of this Act. it has been except^Kl from application nndiT that Act, 
It was held, that the effect of its Is'ing incorjMiruUsi in the Hindu Wills 
Act was to make probate of the will evidence against all pi*rmmn 
intoresl4*d in the will — /imjonaf ft /V// Strkar v. 8*. if. Aminfiamayi 
IhiMu 8 B L. It, 20y. The effect of the section under this Act will be th« 
eaxue. 

25. When the will has been lost or destroyed,^ 

an<l no et)py lias been made, nor 
the draft preserved, probate may 
be granted of its coutenta, if 
they can be established by evidence. 

Tbi* ift a. 209 of tho Indian Soocoifion Act. Sec notce to Uiat sactioSy 
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26. When the will is in the possession of a 

person residing out of the pro- 
Probate of copy where yjuce in wllicll application for 

])robate is made, who has refused 
or neglected to delivered it up, but a copy has been 
transmitted to the executor, and it is necessary for the 
interests of the estate that probate should be granted 
without waiting for the arrival of the original, pro- 
bate may be granted of the copy so transmitted, 
limited until the will, or an authenticated copy of it, 
be produced. 

Thin irt h. 210 of tho Indian Succession Act. See notes to that section, 
anfr, p. 'J'Jif. 


27. Wlierc no will of tlie deceased is fortlicom- 

ing, but there is reason to believe 
there is a will in e.xistence, 
letters of udniiiiistnition innv be 
granted, limited until the will, or an authenticated 
copy of it, he produced. 

This in H. i?1 1 Ilf tlio Indiau Succession Act. See notes to that section, 

i/w/r, p. 


(i.) Grants fnr the Use and Benefit of others 

havini:^ Ri<fht. 

“ o 


28. AVlien any executor is absent from the pro- 

Administratioii with VOUe ill \\llicll application is 

win aiim xe<i utt^ir- made, and tliere is no executor 

Avithin the jirovmce willing to 
act, letters of administration with the will annexed 
liuiv be granted to the agent ol the absent executor, 
for the use and benetit of bis principal, limited until 
lie shall obtain probate or letters of administration 
granted to himself. 

Thl^ Ik k. of tho Iinlian .Succession Act, the word * agent' being 
aoltslituUMl for that of • altonu-y.’ 


The «gont upplytiig for Hdinnu*Jt ration must he within the janmlietioii 
of the Court — /a fhr Hoods of .\rshitf, 4 II. L. R., Appx.. 411, See further 
the noUia to h. 212 of the Succckmioh Act, anfr, pp. 

•Pmvince’ iu thi.-* and «s ‘jy and Hd inohoh^a any division of British 
India having a t'ourt of the last rcjuirt — «. 3 , sttpra^ p. 

29. When anv ]iei*son to whom, if present, 
AdminiatraUon with letters of administration with the 

will annexed iiiighc be granted, 
is absent from the province, let- 
ters of aduiinistratiou with the 
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annexed may l>e granted to his agent, limited 
as abovcnientioned* 


This is B. 213 of the Indmn Suocession Act. the won! ^ heiutf 

substituted for that of ‘ uttornev.* As to the )H?rw>nK who, if »ro 

entitled to administration with the will annexed, see ss. IS and 111. 

See notes to s. 213 of the Succession Act, ante, pp. 231*2. 


30. When a person entitled to administration in 

AdminUtration to at- is nlmei.t from 

tomey of absent pirsou tlJO proVlIH'O, JUKI MOpCrSOIl CCIUul* 

entitled to a,imimHteriu ]y entitled is wiliimr to act. let- 
case of intestacy. * . , . . r' ivi 

ters of adiiiinistnitioii inav lx? 
granted to the agent i)t* the absent person, limited 
as before mentioned. 


Tins is R. 21-1 of the Indian SucccHsion Act, the word ‘ aj^tuit ’ Ixtinf 
substituted for that of ‘ attorney.' 

If there be a person etpially t'lititled witli tlie abst^nt ix-rson mhni- 
nistratiou, and willinj* to act. letters of aduiiuKlration wotild not. it 
seems, be granted to the agent of the other. See h Trob. 1‘nujt., 12'.>. 


31. Wlien a minor is sole executor or soh* r(*si- 

Administratu)!! (luring dmii \ l(‘g4ltt*(*, I('tt(*I.S o( adnii’ 

minority of sole exe(Mi- nistmtiou >viflj fli(‘ will aniie.xed 
tor or residuary legatee. o nmtcd to tllC legal -minJ. 

iaii of su(‘h minor, or to .sncli oilier p(*rson as tbo 
Court shall think fit, until tlie minor lias attained 
liis majority, at wbicli pt iiod, and not before, pro- 
bate of the will shall be granted to him. 

This is H. 21 r> of the Indian Su<*c»*HKion Act. 


l*robaU‘ cannot be g^runtt*d t(t fi minor — s. H, xvpva 

An administrator during minority lias all the |K>wcrR (if an ordinary 
administrator — s. li."), lufra. 

Scfi notes to s, 21.’# of t)»e Indian Suijeesf^ion Aci,rinfr, j>]» 2d2*3. 

S^'ction -17 of th<* Indi.an .Sue'^’<*s''ion Ael which gtv»*s a fallu r. what^^wer 
his age. ]M)Wt;r to u{>]M>inl a guurdiuii of hiH iiifaut ehildn^n, do*‘s nut 
apply to Hindus— see Act X\I of l>'7o. The -legal guanlian iu case of 
liiuduH would seem to he u g'liardiuii apitoinU-d by the Court. 


32. When there are two or more minor execu- 
tors ami no (*xecutor who lius 

ing minority of several attained IliajOf it^ , OT tWO or morC 

executom or rcBiduary residuary legatees and no resi- 
egateea. diiai’V’ legatee who has attained 

majority, the grant shall be limited until one of 
them has attained his majority. 

Thin is ». 21 r» of the Indian Succ^'^Rsion Act. except that the wonlx 
' haa attained his majority ' have been sal/stiluted for 'have complcUsd tho 


Mge of eighteen years.’ 

See the defiuitiouji of ‘ minor* or * minority’ under thii Act*— a. 3, 
^M/fra, p. ,326. 
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83 . If a sole executor or a sole universal or resi- 

duarj legatee, or a person who 
would be solely entitled to the 
estate of the intestate according 
to the rule for the distribution of intestate’s estates, 
applicable in the cn.se of the deceased, be a minor 
or lunatic, letters of admini.stration with or without 
the will aniie.\ed, as the case may be, shall be grant- 
ed to the person to whom the care of his estate has 
been committed l)y com])etent authority, or, if there 
l)e no such ])erson, to such other person as the 
Court thinks fit to appoint, for the use and benefit 
of the minor or lunatic, until he attains nmjority or 
becomes of sound mind, as the case may be. 

ThiH fs H. 217 of the Indian Succession Act, with an alteration includ- 
inff^ minors as well os lunatics. See the notes to that section, anfe, 
p. 2:ti. 

As to lunatics, sec Acts XXXIV and XXXV of 1850, and XV of 1874. 
As to miuorH, seo Act IX of 1870 ((^urt of Wards Act). 

34. Pending any suit toucliing the validity of 

the will of a deceased person, or 
for ohtainino* or revokinii: anv 
probate or any grant of letters of 
administration, the Court may appoint an adminis- 
trator of tlie estate of such deceased person, who 
shall iiave all tlie rights and powers of a general 
administrator, other than the right of distributing 
such estate; and every such administrator shall be 
subject to the immediate control of the Court and 
shall act under its direction. 

ThU in R. 218 of the Indian Succession Act. See notes to that section, 
arnte, p. 235. 

" (c .) — For Special Purposes. 

85. If an executor he appointed for any limited 

purpose specified in the will, the 
probate shall he limited to tliat 
purpose, and if he should appoint 
an agent to take ndministrntion on his behalf, the 
letters of adininistratiou with tlie will annexed shall 
accordingly be limited. 

Thin U ft. 219 of thfi Indian Snooeoftion Act, the word * mgeui " being 
•nbeUmied for * nttomej.' 
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36. If an executor appointed generally give an 

Adminutntion with autliority to an attorney to prove 
will annexed limited to a will on liis belialf, aud the au- 

particular purpoee 

purpose, the letters of adinini.stration with the will 
annexed shall he limited accordingly. 

Thin 18 8 220 of tho Indian Succonaion Act. The grunt follows tho 
terms of the power — in. the Oooda of (Mhlforouyh, 1 Sw. aud Tr., 2i 


37. Where a person dies, leavini^ property of 

wliicli he was the sole or survi- 

\ or 111 V 

no beneficial interest on his own 
account, ami leaves no general representative, or 
one ivlio is unable or unwillintf to act as such, let- 
ters of administration, limited to such propc'rty, may 
be granted to the beneficiary, or to some other per- 
son on his liehalf. 

is 8. 221 of the Indian Sncccs'^ion Act. with u slight verbal 
alteration. Sec the notes to that section, })p. 2:i(»-7, nafe. 


Administration limit* 
Oil to Kui.. 


38. When it is ncces.sary that the representative 

of a person deceaseiJ he made a 
jiarty to a jicnding suit, and the 
exe(‘utor or person enlilled to 
administration is unable or unwilling to act, letters 
of administration inav iie tiranted to the noiniiU'C of 
a party in such suit, limited for tlie purpose of repre- 
senting: the deceased in the said suit, or in anv other 
suit which may he commenced in the same or in 
any other Court between the jiarties, or any other 
parties, touching the matters at issue in the said 
suit, and until a final decree sliall he made therein 
and carried into complete execution. 

Thig ig 8. 222 of the ladiaa Succoggion Act. See the noteg to thal. 
eccLion, ante, p. 237. 


39. If, at the expiration of twelve montlis from 

the date of any probate or letters 
of administration, the executor or 
administrator to whom the same 
has or have been granted is ab- 
sent from the jiroviiice within which the (\7urt that 
lias granted the probate or letters of adniinistratiou 

43 


it- 

becom- 
ing party to suit U> b« 
brought againat admi- 
digtrator. 
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is situate, such Court may grant, to any penson 
whom it thinks fit, letters of administration limited 
to the purpose of becoming and being made a party 
to a suit to be brought against tlie executor or admi- 
nistrator, and carrying the decree which may be 
made therein into eflect. 

This is 8. 223 of the Indian Succession Act. See the notes to that 
section, pp. 238-9. 


40. In any case in which it appears necessary for 
. . preserving the property of a de- 

Administration limit- ^ i ® ^ ^ j. ‘ii* 

ed to collection and pre- C 6 flSC(l p 6 rSOn 5 tll6 Oourt Wltlilll 

servationof deceased’s wllOSe district •UnV of tllG prO- 
pi-opcrty. i. • i. .LX* 

perty is situate may grant, to any 
}>erson wliom such Court thinks fit, letters of admi- 
nistration limited to the collection and preservation 
of the property of the deceased, and giving dis- 
charges for debts due to his estate, subject to the 
directions of the Court 


lliis is R. 224 of the Indian Succession Act. See notes to that section ^ 
ante, pp. 239-40. 


41. When a person has died intestate, or leaving 

a will of wliicli there is no exe- 
cutor willing and competent to 
act, or where the executor is, at 
the time of the death of such per- 


Apjwintmcnt, as ad- 
miiiintrator, of person 
other than one who, un- 
der ordiuary eireuin- 
HtaiiccR, would he eu ti- 
tled to • — 


and it appears to the Court to be necessary or con- 
venient to appoint some person to administer the 
estate or any jiart thereof other than the person who, 
under ordinary circumstances, would be entitled to a 
grant of administnition, the Judge may, in liis dis- 
ci*ction, having I'egard to consanguinity, amount of 
interest, the safety of the estate, and probability 
that it will be properly administered, appoint such 
person as he tliinks tit to be adininistnitor; 

and in every such case letters of administration 
may be limited or not as the Judge thinks fit. 


Ttkia is (L 225 of the Indian Snooeeeion Act. See notee to that Mcttoo, 
«a<«» pp> 240 
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) 

{d.) — Orants toiih Exception. 

42. Whenever the nature of the case requires 

Probrt. or .dmini.- an exception be made, pro- 

trationwiUi will annex, hate of a will, Or letter of ndiui' 
ed aubjeot to exception, nigtration witli the will 

shall be granted subject to such exception. 

This is 8. 226 of the Indian Sncoeesion Act, anU, p. 212. So« 
Coote's Prob. Pract., ICO. 


43. Whenever the nature of the case requires 

AdminUtmtion with that ail exception be made, let- 
exception. ters of administration shall lie 

granted subject to such exception. 

This is B. 227 of the Indian Succession Act, ant a, p. 243. Hoe Cootc's 
Prob. Pract., ICl. 

(e.) — Grants of the Rest. 


44. Whenever a grant, with exception, of pro* 
Probate or ndmima- bate or letters of administration, 
tration of rest. \vitll Of witllOllt tllC will !Vnnt-\(*(l, 

Ims been made, tlie person entitled to probate or 
administration o( tlic remainder of the (l(‘e(*as(‘d h 
estate may take a grant of probate or letiers of 
administration, as the case may bo, of the rest of 
the deceased’s esUite. 


This is 8. 228 of the Indian Succession Act. See note to that iwjction, 
antr, p. 243. 

ITjc word ‘ may^ in thi.^ section is not merely permissive, hot ilirectery 
of the course which the Ugislature intenchHl should bo followed. Set# 
JJe Souza v. Secretary of Static 12 li. L Jl., 423. 


(/ ) — Grants of Effects unadministered. 

45. If the executor to whom probate has been 

Grantofeffect^uuad- g-'antcd has liicd leaving a part 
ministered. of tljC tCStatOl’ S estate UlUluini- 

iiistered, a new rej)resentative may be appointed for 
the purpose of administering such part of the estate. 

This i » 8, 229 of the Indian Raccession Act. See note to that kjcUoh 
p. 244, ante, and s. 19 of this Act, p 331, iuyra. 

4G. In granting letters of .administration of an 

estate not fully administered, the 

Bole* u to granta of Court shall be guided by tbe 
rfiocu »B.ammUtored. ^ ^ original 
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grants, and shall grant letters of administration to 
those persons only to whom original grants might 
have been made. 

This is s. 230 of the Indian Succession Act. See note to that section, 
anie^ p. 246. 

47. When a limited grant has expired by 

effluxion of time, or the happen- 
ing of the event or contingency 
and .still some part of 0|j which it was limited, and 

f.Htato unadmmiHtereu. . . x /» i 

there is stiil some part or the 
(leceased’s estate unadministered, letters of admi- 
iiistration sliall be granted to those persons to whom 
oriicinal jL>:rants mio^ht have been made. 

O O «5 

This iH H. 2:1 1 of the Indian Succession Act. See note to that section, 
p|). 245-r», ante. Coote’s Prob. Pract., 171-3. 


CHAPTER IV, 

ALTERATION AND REVOCATION OF GRANTS. 

48. Errors in names and descriptions, or in set- 

ting forth the time and place of 

\ hat cr^o^rs jimy bo dcccascd’s death, or the pur- 

pose in a limited grant, may be 
rectified by the Court, and the grant of probate or 
letters of administration inav be altered and amend- 
cd accordiimlv. 

This iw rt. 232 of the Indian Suoceswion Act. Sec note to that section, 
, p. 240. 

49. If, after the grant of letters of administration 

„ , , with the will annexed, a codicil 

cii difHwrt'fi after ho discovered, It may l)e added 
jyrantof ailuuuietraUon grant Oil duC proof aiul 

identmcation, and tlie grant alter- 
ed and amemled accordingly. 

This is 233 of the Indian Suecestsion Act. 

See t. 10, p. 320. *Kjtra, «« to the prooedoro where a codicil iediacovered 
after proheW. 

miction cr .nnni- , ^0. The grant of probate or 
ment lor just cause. letters Of adiiiitustrattion iimv be 

revoked or annulled for just cause. 
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Explanation . — Just cause is — 
lA/, that the proceedings to obtain tl.e grant were 
defective in substance ; 

2nd, that the grant was obtained fraudnlentlv bv 

making a false suggestion, or liy concealing froni the 
Court sometliing material to tlie case; 

3rJ, that the grant was obtained by means of an 
untrue allegation of a fact essential in pt)int of law 
to justify the grtant, thongb such allegation was 
iiiade HI ii^noruncc or inadvortentiv ; 

??VT^Tiat the grant has become useless and inoper- 
ative through circumstances. 

lllufitraiions. 


(a.) 1 lie Court by wliicli tlie i^rant \vu8 miidt* Imd no 
ju rittdit^tiofi, 

(/j,) The errant was mado without citing parties who 
oii^lit to have lieen cited. 

(c. ) The will of wldcli probate was obtained v^as forirod 
or revoked. 

(d.) A obtained letters of adininlsti ation to the estate of 
/y, as his widow, but it has since transjfired that she was 
never married to him. 

(e.) A has taken administration to the estate of // a^ if 
he had died intestate, hut a will has sin(*e hern di.seovf'iaMl. 

if’) Since probiite was granted, a lalc*r will has he(*n 
discovered. 

(y. ) Since jirohatc was granted, a (aalieil has been dis- 
covered, which revokes or adila to the up|»(>intineiit of 
executors under the will. 

(/i.) The person to wliom probate was, or biters of 
administration were, gi anted lias huhstqueiitly lKc<»/nc 
of unsound mind. 

Thin in h. 2H4 of the Imlian SiiecoHHjon Act. Sot* the ca^cs cited in the 
note to that isecUou, anlc, j)j>. LM.V^oO. 


CIIAPTEIl V. 

OF THE PRACTirE IN GRANTING AND Ur.VDKING ritORA'IEH 
AND LEITERS OF ADMIMS'l RATION. 

51. The District Judge slitill iiavc jurisdiction in 
Jurisdiction of Dift- gnuitifig Riid revoking probates 

let Judge in granting jetters of adiuifjisti Rtioii in 

and revoking probates, ,, • » . • . 

Ac, all cases witluii Ins district. 

This Ift 23J of the Indian Succession Act. See note to that section, 
ante, p. 261, 
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Under • 87. Uio High Court has concurrent jorisiIicUon with 

the District Judge. 

52. TJ IC High Court mnv, from time to time, 
. w appoint sucli judicial officers 

«nt»of Di.iriot Judge witliiii aiiv district a.s it tliiiiks lit 
with nouHxiu- f,)|. t),e District Judue 

1 V I a a a \ ^ 

JJelei^ates to sj^rant probate 
letters of a<li»iui.stratioii iii non-cunteiitious cases, 
witliin Hucli local limits .as it may from time to time 
prescrilie : 

Proviikal that, in the case of Hicrli Courts not 
establislieil bv Royal C'barter, sucb .appointment be 
nuulo with the previous sanction of llie Ja«oeaI 
Government. 

Persotis so ap])ointed sliall be called ‘District 
Delei^ates,’ 

Thin in n UU.'A of tho Indian Snoronnion Art, in which it wae inserted 

H. 2 of the I)i»«trict nclr>,'^aU*» Act. VI of IhSl, 

,53. The Distiict Judire sliall liave the like 

pow<Ms and autlioritv in relation 

'M nM to jrrant of pro. to tlie urantiiiic oi probate and 
hate and naminiiktra- U*tt (TS of adllli 11 ist TJlt i< HI, nild all 

* *’ matters connected tlierewitb, as 

are bv law vested in him in relation to an v civil suit 
*■ > • * 

or jiroceediiie: (iependin:i; in bis Court. 

Thin i« h of the Indian Sucrc«i*iou Act. Sue the uoten to that 
» aHt^, p. 2.' 2. 

54. The District Jmlj^e may order any person to 

DUtrict Judge mny pOxUlCC :1 Ih 1 l.rillg ill t(. CuU i t ailj 
<mjrr j*t mni a> priHiuce paper Of Writing beiiijj or pur- 
w.umenur.v ,H,rtinix to be U‘st;unentaVy , which 

may be shown to be in the possession or under the 
control of such person ; 

ami if it be not shown tliat .any such paper or 
wrilinir is in the possession or under the control 
of such person, but tiiere is re.ason to believe tliat 
be has the knowledtje of any sucb paper or writing, 
the Court may ilireet iiiui to attend for the purpose 
of Injiiig examined respecting the same, 

and he shall be bound to answer such questions 
as may be put to him by the Court, aud, if so 
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ordered, to produce and l>ring in such paper or 
writing, and shall be subject to the like {uuiishnient 
under the Indian Penal Code, in case of default in 
not attending: or in not answerina; such questions or 
not brinjijinii; in such paper or writing as he wouhl 
have been subject to in case he had been a party to 
a suit, and had made such default, 

an<! the costs of the proceeding shall he in the 
discretion of the Judw. 

TliisiHH. 1*!^ of tho liiiUnn Siu''C«'K‘<!nn Af't. 

Tho of auillinny In* U* lut* 

thin H<H.*tiou — /« thr (itnnlx of .\rn'ton. '< H L li . A|>|> . 7«l 

A« to peualticji, hoc* Indian Peual Code*. Act .\ LV of IsirO. chap. x. 


.55. The proceediiics of (lie Court of the District 
_ .lu(l<;e, in relation to the irrantiiis; 

rroroed lilt's of Dih- r ' i * i i c " i 

trict JiidjrcH Court in <>« proiKitc aiHi Jettcus ot adnuiiis- 

relation U» prolmto and ti atioU, shall, (‘.XCCpt aS heiviu- 
a^imiuiHtruttou. . . • i i i 

after otlierwise j)rovnleil, l>e r(‘gn- 
lated, so far as the cii*cnmstan<*es of the case will 
admit, hv the Code of Civil Procedure* 

Tliin in H of the Indian Succ(!H'*ion Act. Ste noto^ to that w*ctii>tJ, 
ante, pp. 


56. . Probate of the will or letters of administra- 
tion to tlie estate of a deceased 

adminintruLion may tni p(*rson lUaV he grJUitecI hv MlO 

by Dwtnet District Judtre nnti(*r the seal of 

J ud^fo. 1 • ^ 1 • 1 • 1 

Ins Court, if it appears by a 
petition, verified as hereinafter mentioned, of the 
jierson applying for the satne lliat the testator or 
intestate, as the case may he, had at the time of his 
decease a fixed place of abode, or any property, 
moveable or iiiimoveable, witliin the jurisdiction of 
the Judge. 

Thi« is 8. 240 of the Indian BucccKitioD Act. 


57. When the application is made to the Judge 

of a District in which the deccas- 
no fixed ahoile at the time 
of his deatii, the Judge may, 
his discretion, refuse the applica- 
tion, if ill his judgment it could Ixj disposed of more 
justly or conveniently in another district, or, where 


Difitrict in which d^^taa* 
ed bad no fixed alicMle. 
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the application is for letters of administration, 
grant them absolutely, or limited to the property 
within his own jurisdiction. 

Thin k «. 241 of the Indian Succession Act. 


58. Probate and letters of administration may 

rroi.atenn.i leUcrn of "po" application for that purpose 
aiiminktration maybe to ativ District Delegate, be 
er»uu.i by Doiegaie. anted hj him in .any case 

in vvbicli there is no contention, if it appears by 
petition (verified as liereinaTter mentioned) that 
the testator or intestate, as tlie case may be, at the 
tim(* of liis (leatli liad liis fixed J>bice of abode 
widdn the jurisdiction ofsucli D^eg-ateT 

7’iiis IS h. 241 A of ilir Indian Simfosw/nn Act, to which it was added by 
I it of tin; District Dolc^r/itcs Act, VI of J8\SJ. 


f)9. Probate or letters of administration shall 

(VuH’iuKi pro- ija\( (fleet o\ (*i all the property, 
batr or b tiorrt of adnii- iiioveable oi’ iinmovoable, of the 
lu.Ntrtttion. d(‘ceas(*d tliroiiifliout tlie pro- 

vinces in wliie li the same is oranteMl, anel shall be 
ceinclusive as to the representative title aj^ainst all 
elebtors eif the elec'easeel, anel all persons lie>ldinic 
property wbicli belongs to him, anel sliall nffe)rd fail 
ineleumity to aU elelitors paying tliefir elebts, and all 
]>ersons eleli veering up sue-li pr(»pe‘rtv to the person 
to whom sucli probate eir letters of administration 
shall have been grantoel : 

Provided that probates and letters e)f aelministra- 
KfTort of uniiiniu'd irraiited ])V a Iligli Court 


|irt>bnt4 

iky eertiti 


.vr.. g'rautvd ostabl islieal bv lloval Charter or 

by tlie Cliit‘f Court of the Pan- 
jiib, or bv the Court of tlie IJeceiieler of Pangeion, 
sbalb uule»ss otherwise elirected bv the grant, have 
like effect throeighout the whole of Britisli India. 


Tlii' irnrt of Htvtion is h, of the Indian Suocewon Act. To 
H 2C.Mh*^ foUowiui: provi^ui was whivd by Act XI ll of IHIo. h. 2: — 

Pn»vidcd that probate's and letters of adminktratioa prant^Ml by a 
Ilijfh Court aflA'r thefirwt day of April. shaU. unlcwii othorwi»»c dircct- 
wl by the grant, have hkc ctTivl throughout tbe whole of British India.* 

That proviso was fnrlhcr mhbHl to. or explained by. a. 1 of Act II of 
1874. so as to corrc^?»|K>ud with the proviso to this section. 

uotoi to a. 212 of the Indian Succession Act, pp. 256-7. 
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60 . Wlienever a grant of probate or letters of 

administration is made by a 
Court with such effect as last 
aforesaid, tlie Registrar, or sucli 
other officer as the Court making 
the grant appoints in tiiis belialf, shall send to each 
of the other Courts empowered to make such 


Transmiflfuon of certi- 
ficHte by Court granting' 
unlimited probate, Ac., 
to other Courts. 


grants a certificate to the <ol lowing cftoet : — 

A B,, Registrar [or as the case may he] of the 
High Court of Judicature at [or as tht 

case may />c], lierel)y certify that, on the 
xlay ot 188 , the High C^»nrt of 

Judicature at [or as the case may he] grante<l 

j)i*ol>ate of tlie will [or letters of administration of 
the estate of C\ D.^ laie of* ^ deceased, 

to E. F. of and (1. II. of , and 

that such ]>rohafe [or letters] has [or have] (*ttect 
over all the property of the de(teased throughout 
the whole of liritisli India; 

and such certificate shall he filed hy the Court 
rec’eiviim* fhc same. 


TliiM Kccti(»u makes tlje KAUK* pr‘*\ ininn ft)r tlif tmtiHminxIon <»f a rf-rti- 
fifaO* by any (Vmrt gnintmg nnhmit**<l probate* or IrtbTH of iwl miniNtra* 
tifni as WHw ma(b* by h L'll'A. of thr Successioti Act, in cost; of n liigh 
IVnirt graiitiiig such i»rnl»atc or b-tUTs. 


()1. The a[>plication for ])rohjite or letters of 

administration, if made and veii- 

plication for tied III th(? maniiei h(*i ei uaf tf*l 

I. if pro- inentione<l, shall Ik* eeiiclusive for 

iHjrly made and verilitxl , .. . i • • ^ i 

the purpose of anlhonzmg the 
gi*nntof prohate or administration, and no such grant 
shall he impeaerhed hy reason that the tesUitor or 
intestate liad no fi.xed place of ahoile, or no property 
within the district at the time of his <leath, unless 
hy a proceeding to revoke the grant if obtained by 
a fraud upon the Court. 

This is H 213 of the Indian Sucoeaaion Act. Sec note to that iiection, 
nnie, p. 2.>S. 


62 . Application for probate or for letters ol 

admitiisfration with the will 
Petition for probate, annexed shall l>e made by a l>eti- 

tioii distinctly written in English or in the language 
in ordinary use in jiroceediiig before tlie Court in 

44 
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die Application is made, with the wilT, or, ip the 

cases mentioned in sections twentj-four, tWenty-tive 
and twentT'Six, a copy, draft or statement of the 
contents tiiereof annexed and stating 
the time of the testator’s death, 
that the writing annexed is his last will and testa- 
ment, or, as tlie case may be, 
that it was duly executed, 

the amount of assets wliich are likely to come to 
the petitioner’s hands ; 

and, where the application is for })vobate, tliat 
the i>etitioner is the executor named in tlie will. 

In addition to these particulars, the petition shall 
further sUite, 


when the application is to the District Judge, 
that the deceased, at the time of his death, had a fi^Ted 
place of abode, dr had some property sit.uftta..MLithii) 
tlie lunsdictioii of the Judge ; and 

when the application i.s 'to a District Delegate, 
that tlie deceased, at the time of liis death, had a 

fixed place of abode within tlie jurisdiction of such 
rate. 


oMho Dintric"/ n”! ®"«ocs9iou Act, as amended by a 


G 3 . In cases wlierein the wdll, copy or draft is 

In what coscB trnns- VVlItteil ill CUV lail^Uno'e otllGF 

“SSSi’”""- K"glisl'. or i„ 

If, ordinary use in proceedings 

» oie 10 ourt, there sliall he a translation thei'eof 
annexed to tlie iietuion l,y a translator of the Court, 
It the laiigiiago he one for which a translator is 

oir.r"r ; ‘‘ f*"" 'I'"’ 

c .niguage, tlien by any person competent to 

Vorifieation of tmn». F"®® 

lutiou b,v other tFaiisiutioii sliiill be Verified 

tiau Court translator. hv ,,erson in the folloWW’' 

manner ; — ” 

nndusUnd tlio langua,ge and character of the 

original, and that the above is a true and accurate 
tninHintion thereof. 

I!?!?. Suoecasion Act. See note* to that 
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641 Application for letters of 
Petition for tottam administration sliall be made by 
of admiairtratian. petition distinctly written as 

aforesaid, and stating 

the time and place of the deceased’s deatli, 
the family or other relatives of the deceased, and 
their respective residences, 

the right in which the petitioner claims, 
the amount of assets which are likely to come to 
the petitioner’s hands. 

In addition to these particulars, the petition shall 
further state, 

when the application is to a District Judge, that 
tlie deceased, at the time of his death, liad a fixed 
place of abode or had some j>roperty situate within 
the jurisdiction of the Judge; and, 

when the application is to a District Delegate, 
that the deceased, at the time of his death, had a 
fixed place of abode witluii tlie jurisdiction of such 
Delegate. 

This is H. 246 of the Indian Succofwion Act, as amended by m. 4 and l> 
of the District Delegates Act, VI of 1H81. 


65 . Every person applyiniif to nny of the 

, Courts inentioiHMl in the proviso 
in petition for probate, tO Seittioil nltv-nine loi* prOi){lt(5 

of a will or letters of administra- 


tion of an estate, intended to have effect throi\i;lipnt 
BritishJjldia, shall state in his |ietition, in athlitioii 
to Itiriraatters respectively retiuired hy sectioiis ^ 
sixty-two and si\tv-four, tiiat, to the best of his 
belief, no ap|)lication has l>cen made to any other , 
Court for a probate of the same will or for letters 
oT acfininistration of the same estate, intended to i 
rrave sucli effect as liist aforesiud, 

or, where any such application has l>ccn made, 
the Court to which it was mado, the person or per- 
sons by whom it was made, and the proceeding (if t 

any) had thereon. ' . . * i 

And the Court to wliich any application is made 

under the proviso to section fifty-nine may, if it 

think fit, reject the same. 


Thia is «. 246A of the Indian Succeiwion Act 
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66. The petition for prohate or letters of adtni* 

- nistration shall in all cases be 

pr ftdminiitratian to b« subscribed by the petitioner and 
rigned and verified. j,jg pleader, if any, iintl shall be 

verified by the petitioner in the following manner 

or to the like effect: — 

“ I (J. B.), the petitioner in the above petition, 
declare, tliat what is stated therein is true to the 
best of my information and belief.” 

!nilg is B. 247 of the Indian Succession Act 

67. "Where the application is for probate, or for 

Verifioation of peU- l^^ers of administration With the 
Uon for probate by one will annexed, the petition shall 
witneaa to will. verifieiLby.j.t le ast op e of 

the witnesses to the will (when procurable), in 
the manner or to the effect following : — 

“ I ( C. D.,) one of the witnesses to the last will 
and tesUiinent of the testator mentioned in the 
above petition, declare that I was present and saw 
the said testator affix his signature (or mark) thereto 
(as the case may be) (or that the said testator 
acknowledged the writing annexed to the above 
{letition to be his last will and testament in ray 
presence).” 

This is B. 248 of the Indian Succession Act. 


68. If any petition or declaration wliich isliereby 

Punishment for false recjuiied to 1)0 Verified contains 
averment in petition or unv averment wliicli the person 

declaration. i 

making the venncation knows or 
believes to be false, such person shall be subject to 
punishment according to the provisions of the law 
tor the time being in force for the punishment of 
giving or fabricating false evidence. 

This it «, 249 of the Indian Sucoession Act. 

As to the pnnishmont for giving- or fabricating false evidence, see 
Indian Penal Code, Act XLV’ of 1800, chap. xi. 


69. In all cases it shall be lawful for the District 

Judge or District Delegate, if he 

District Judge may tliink <5 
examine petitioner in HC, 

to examine the petitioner in 
person upon oath, and also 
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to require furtlier evidence of the due execiitiou of 

tlie will, or the right of the |>eti- 
tioner to the letters of adraiiiistra* 
tion, ns the case may be, and 
to issue citations calling upon all persons claiming 

to have any interest in the estate 
of the deceased to come and see 
the proceedings before the grant 
of probate or lettera of administration. 

The citation shall Im; fixed up in some conspicuous 
PnbiioBtion of cite- part of the Court-house, and also 

m the office of the Collector of 
the District, and otherwise published or made known 
in such manner ns the Judge or Delegate issuing 
the same may direct. 

This is s. 250 of the Indian Succession Act. as amendiv) by s, 9 of 
the District Delegates Act, VI of 1851. 6eo the notes to s. 250 of tho 
former Act, aa/e, pp. 2G8-4. 


70. Caveats against the grant of probate or 

Caveat* against Krant lt?tters of a«lmiiiislrati(>ii may bo 
of probate or admiuis- lodged with the District Judge 
tration. District Dclcgiite ; and 

immediately on any caveat lining lodged with any 
District Delegate, he shall send a copy tliereof to 
tlie District Judge ; and iimnedinUdy on a caveat 
being entered with the District Jndgi*, a copy 
thereof shall he given to tlie District Delegate, if 
any, within wliose jiirisiliciion it is alleged the de- 
ceased had his tixed |)lace of abode at the time of 
his death, and to any other Judge or District Dele- 
gate to whom it may appear to the District Judge 
expedient to transmit the same. 


Thi« Bection ha* been substituted by «. 5, of the District 
Act, VI of 1881, in the place of the original h. 251, of the ludian Huo(;c«- 
sion Act 


Form of caveat 


44 


71. Tlie caveat shall be to 
tlie following effect : — 

Let nothing be done in tlie matter of tlie estate 
of A. B., late of , deceased, who died on | 

the day of at without notice 1 

to C. D. of 


Thia ia a. 252 ot the induui SocceMion Act. 
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• 72. No proceeding sliall he taken on a petition 

for probate or letters of adiniuis- 


MV ■ •* ■ 

petiUon until after 
notioe to caveator. 


tratioii after a caveat against the 
grant thereof has been entered 


gate to whom the application lias been made, or 
notice thereof has been given of its'entiy with some 
other Delegate, until after such notice to the person 
by whom the same has been entered as the Court 
shall think reasonable. 

This in «. 25S of the Indian Succefision Act, aft amended by b. 6 of the 
Pifttriot Delegates Act, VI of 1881. See note to that section, antSf p. 266. 


73. A District Delegate shall not grant probate 

DUtriot Delegate «*• betters of administration in any 
when not bo grant pro- cASG in wliicli there is Contention 

bate or ndminietration. jj. 

otherwise appears to him that probate or letters of 
administration ouglit not to be granted in his Court. 

Exfilnriatiou , — By ‘ contention ' is understood the 
appearance of any one in person, or by his recog- 
nized agent, or liy a pleader duly appointed to act 
on his hehulf, to oppose tlie proceeding. 

This is H. 2r)nA of the Iiulian Siiecession Act, in which it was inserted 
by 8. 7 of the District Delegates Act, VI of 1881. 

74. In every case in which there is no conten- 

„ , , tion, but it appears to the District 

Power to transmit r\ i i i r i i i i 

nutemcnt to DUtriot lieJogate uouhtiul wiietlier the 

probate or letters of administra- 
tion should or should not be 


granted, or when any question arises in relation to 
the grant, or application for the grant, of any pro- 
bate or letters of administration, the District Dele- 
gate may, if he thinks proper, transmit a statement 
of the matter in question to the District Judge, who 
may direct the District Delegate to proceed in the 
matter or the application, according to such instruc- 
tions as to the Judge may seem necessary, or may 
forbid any further proceeding by the District Dele- 
gate in relation to the matter of such application, 
leaving the party applying for the grant in qiiestioii 
to make application to the Judge. 

ThU U a. of the Indian Suoceisaion Act, in which it wiui inserted 

hy B 4 of Oie DisUict Delegates Act, VI of 
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75. In every case in whicli there is contention, 

Prooednre when ‘J*® Deles:ate 18 of 

opinion that the prolmte or letters 
of ndininistrntiun should l>e re- 
fused in his Court, the |>etition, 
with any docninents that mnv 
have been tiled therewith, shall be returned to the 


tber« is oontention, or 
^ouid bo 

refosed in bis Court. 


jierson by whom the application was tiinde, in order 
that the same may l>e presented to the District 
Judge ; unless the District Delegate thinks it^ 
necessary, for the jnirposes of justice, to impound 
the same, which lie is hereby authorized to do ; and 
in that case tlie same shall i>e sent by him to the 
District Judge. 


Form of such grant. 


Thi« is R. 2530 of the Imlian SucceR*»ion Act, in which it was iniiorteil 
bjt 8. 7 of the District DelegattiR Act, VI of ISHI, 

7G. Wljeiiever it jippenrs to the Juilo^e or Distriet 

Deleirute that j»rol)ate of a will 

Omiit of probate to should 1)0 jj^iaiitoil, he fthiill jirraiif 
be under Heal of Court the sanic uiidor the seal of Imh 

Court in manner followinsr : — 
“I, , J inline of tlic District of , 

[ur Delegate appointed for grant- 
ing probate or letters of udniiniH- 
t ration in {here insert the limits of the 
jnrisdiction)\ liereby make known that, on the 
day of in the year , the hist will of 

, late of , a copy wlieitjof 

is hereunto annexed, was |)roved and registered 
before me, and that administration of the property 
and credits of ilie said decejised, and in any way 
concerning his will, was granted to , 

the executor in the said will named, he liaving 
undertaken to administer the same, and to make a 
true inventory of the said property and credits, and 
to exhibit the same at or before the expiration of 
six mouths from the date of this grant, and also to 
render a true account of the said property and 
credits within one year from the same date. 

The day of 18 


Tbifl i« 8. 251 of the ludiaD SuoomMioii Act. a« anieodt^l by rr. S a«d t# 
of the District DeJegaten Act. Vi of See uote to that 

ante, p 267. 
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77 Wlienever it appears to tlie District Judge 

or District Delegate that lettere 
to of administration to the estate of 
ai^iwMaior Court. ^ person deceased, with or with- 
out a copy of the will annexed, should be granted, 
lie shall grant the same under the seal of liis Court 

in manner following: — rx« a • ^ r 

U I ^ Judge of the District of 

[or Delegate appointed for grant- 
Fom of Buch grant, probate or letters of adminis- 

tration in {hei'e ins^^vt tliB litnits of tliB Dele- 
fraies jurudiction^^ hereby make known that, on 
the day of , letters of administration 

(with or without tlie will annexed, as the case may 
he) of the pro|>erty and credits of , 

1‘ite of , deceased, were granted to , 

tlie father (or as the case may he) of the deceased, 
he having undertaken to administer the same, and 
to make a true inventory of the said jiroperty 
and credits, and to exhiliit the same in this Court 
at or before the expiration of six months from tlie 
date of this grant, and also to render a true account 
of the said property and credits within one year 
from the same date. 

Tlie davof 18 

•/ 


Thin is s. 2.^.“ of the Indian Sncceasiou Act, as altered by 88. 8 and 9 of 
the District Delegates Act, VI of 1881. 


78. Every person to whom any grant of letters 

of administration is committed, 
Admin iHtrati on -bond, i -r xi t i 

and, it tlie Judge so direct, any 
person to whom probate is granted, shall give a 
bond to the Judge of the District Court to enure 
for the benefit of the Judge for the time being with 
one or more surety or sureties, engaging for the 
;<lue collection, getting in, and administering the 
estate of the deceased, which bond shall be in such 
form as tlio Judge from time to time by any general 
. or special order directs. 


This ffcction ombcnliofl b. of the Indian Suocefi«ion Act, with an 

alteration ex|>ro8»ly giving the Court a discretion to take a bond from 
exwutor u|H}n probate being granted to him. This discretion has b^n 
given on the gn>at»d that, amongst the classes to which this Act appliw, 
coses would occasionally occur in which it would l>e exp^ient to take 
si^curity from executotrs. Even under &, 256 of the India n buccfiasion 
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Act it WM held, thiit the Court might require *ti executor to 
eecority (in the mmtUr tf Jitg§^»d^hmr% Bahi, I, I*. It, 7 Cek., Bt . 

8 C. It. R., 897); botit never was the practice in the Hiffh Court, in 
to take eeoiuity from an executor on a irrant of probate— 

Singh ▼. MekanmMf Acer, 4 C. L. R., 49H The Maarwi Hiffh Court 

oonddered that, under the Suooeesion Act, a bond oould not be taken front 
an executor to whom probate wa« granted— Proceeding:*, DeoemW 22nd. 
1886, 3 Mad, H. O. R., Appx, 10. See notes to a 256 of the Indian 
Sn o o o ee ion Act, aafe, p. 268. 


79. The Court may, on application made by 

Assignment of admi- petition and on heiiijiir satisfied 
nistration.bond. engagement of any such 

bond has not been kept, and upon such terms as to 
security, or providing tliat the money received l>e 
paid into Court, or otherwise us the Court may 
think fit, assign the same to some jiroper person, 
who shall thereupon be entitled to sue on tlie said 
bond in his own name as if the same had been ori- 
cdnally given to liim instead of to the Judge of the 
Court, and shall be entitled to recover tliereon, as 
trustee for all |)crsons interested, tlie full amount 
recoverable in respect of any lireach thereof. 

Thift is 8, 257 of the Indian Succession Act. See note to tbat section, 
ante, p. 2GU 

80. No probate of a will shall he granted until 

Time before which pro. expinition of SfVfM d.‘ur 

bate or administration daVS, aild IIO h'ttei’S of adlllUMS* 
shall not be granted. tmtloii shall he granted until 

after the expiration of fourtetu from 

the day of tlie testator or intestate's death. 

This is 8, 258 of the Indian Hucce»8ioii Act. 

‘ Letters of admin i^^trati on ' in this section do not inelndo. Iett.«;r8 of 
ad m i niat ration with the will annexed — In the h’oojM o/ U ilUon^ I. L. It., 
1 Calc., 149. 

81. Until a public registry for wills is estahlisli- 

. ed, every I)istrict Judge an<l Di.s- 

wiiia'of which p^Sate trict Delegate shal! file and pre- 

or ^ministration with gervc ainoiig tlic rccords of his 
will annexed granted. ^ ,, P, , r i*! 

Court all original wills of wliicJi 
probate or letters of administration with the wdll 
annexed may be granted by him : and the Local 
Government shall make regulations for the preserv- 
ation and inspection of the wills so filed as aforesaid. 

The oorretponding (section in the Indian Sucoeiaion Act in •. 259, the 
wording of which U slightly different. 


45 



354 


PROBATE AND ADMINISTRATION ACT, 


Noapectal regristir of wills has, it seems, been estabUsbed. Under the 
Begistoi^ Act, III of 1877, s. 27, a wiU may be depoeited at any time. 
See sSi i2— 48 of tihat Act.. 

82. After any grant of probate or letters of 

administration, no other than the 
o person to whom the same shall 

, &o., until same re- {jfive been granted shall have 

power to sue or prosecute any 
suit, or otherwise act as representative of the 
deceased, throughout the province in which the same 
may have been granted, until such probate or let- 
ters of administration shall have been recalled or 
revoked. 

Tlii« is B. 260 of the Indian Succession Act. 

83. In any case l)efore tlie District Judge in 

Procedure in couten. wbicb there is Contention, the 
tiouBcascH. proceeding shall take, as nearly 

us may be, the form of a suit, according to the 
provisions of the Code of Civil Procedure, in which 
the petitioner for probate or letters of administra- 
tion, as the case may he, shall I)e the plaintiff, and 
the person who may have appeared as aforesaid to 
t)ppose the grant shall be the defendant. 

Tliin in H. 261 of the Indian Succession Act. See the notes to that 
HDCtiou, ante, p. 271. 

84. Where any proliate is, or letters of adminis- 

jy , ^ ^ tration are, revoked, all iiayments 

or aiiminiftirator before Ooua fide made to any executor 

administrator under such pro- 
bate or administration before the 
revocation thereof shall, notwitlistanding sucJi revo- 
(*ation, he a legal discharge to the person making 
tlie same; 

and tlie executor or administrator who shall have 

RiKht of Hueh oxf'eu- ^^ctod Under any such revoked 
u>r or a«iinini*.trRior to prohatc OF administration may 

recoup himself. . • , . , , . i 

retain aiul reimburse himself out 
of the assets of the deceased in respect of any 
payments made by him which the person to whom 
probate or lettei’s of administration shall be after- 
wjvrds granted might have lawfully made. 

Thitf Ik 262 of the Indian SncceiSbAion Act. 
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85. Notwithstanding anything hereinbefore con* 

Poww to'wfnee let- tainedj it shall, except in cases 
tenotedmiaiMntkm. to whicli the Hindu Wills Act, 

1870, applies, be in the discretion of the Court to 
make an order refusing, for reasdns to lie recorded 
by it in writing, to grant any application for letters 
of administration made under this Act. 

Tliia section is new. 

86. Every order made by a District .Judge or 

Appeal* from onlor* District Delegate liy virtue of 
of i>i»trict Judge. powers hereliy conferred upon 

him shall be subject to appeal to the High Court 
under the rules containe<l in the Code of Civil Pro- 
cedure applical)le to appeals. 

This in H. of tlic IniUaii SuccesHioa Act. ftt)e notes U) Uiat soction, 
aMtt’f p. 272. 

87. The Higl» Court shall Iirivc conciiiTorit juri.s- 

Concurnnit jurisdic- (lictiou witll tllO l)istri(!t Jufij^C 
tion of Hiijh Court. exfO'cise of all the powers 

hereby couf’erretl upou tlie Di.sti ict Jiulije. 

Thirt i« R. 201 of the ludiaii SucecHsiou Aet, S • noLe to that Rootiou, 
antr, p. 272. 


ClI.MTElf 
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88. All c'xecutiir or adiniiii.strator has the Name 

power to sue iu respect of all 
of atrtioii ^u^el ilf- CaiI.S(*.S Oi tii.lt HUIVIVe tllO 

cea<«-i. and ihinn due (lecea.NCul, jiikJ iiiav excfrcisc the 

same powers lor the recovery of 
<Iol)ts duo to him at the tiaio of hi.s death, a.s tlie 
decea.sed had when Iivin<^. 

Tliiw in 8. 2r>7 of tlio Indian SuwcHRion Act with a slight aJtcrnation. 
See notes to that section, anic, p. 117t>. 


89. All demands whatever, and all rights to 


D^'mands and rijj’hU 
of Ruita of or 
deceai*ed wurvivc to and 

or ad- 


firoseciite or defend any wait or 
other proceeding, existing in fa- 
vour of or again.st a person at 
tlie time of his decertse, survive 
to and against Lis executors or 
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administrators, e xcept c auses of action 
tiigii, assault as ^6ned in the Ind.ifltt Penal Code , or 
other personal injuries not causing the death of the 
party, and except also cases where, after the deatii 
of the party, the relief sought could not be enjoyed, 
or granting it would he ungatory. 

lllu8tratio7i. 

A collision takes |)la<;e on a railway in consequence 
of some neglect or def^anlt of the officials, and a ]>a8Hen£i^er 
is severely hurt, hut not so as to cause death. He after- 
wards tlies without having instituted any suit. The 
cause of action does not survive. 

ThiM iH B. 2<)H of tlu! Tndiun SnccoBHion Act. omitting illiiRtration 
S<*c iion‘H to that Hoctiou, u/it/-, p, 270, ttud Acts XII of 2 Suit and XIII of 


90. An executor or adniinistrntor lia« power, 

Powor of pxocutnr nr ^^OHSeut of tllG Coiirt bv 

ndinnilHtrntor to(li.s]H)Ho Avllicll tllC pTobute OT letters of 


of projM'rty. 


julniinistration was or were t^rant- 


(‘(I, to dispose of the property o<‘ the deceased, eitber 
wholly or in part, in such inainier as he thinks fit: 

Ih’ovided tliat the Court may, when irraritini^ 
probate or letters of administration, exempt the 
executor or administrator from the necessity of 
obtainino; such consent as to the whole or any speci- 
fied part ut tlie assets of the deceased. 


innsfrafiotis, 

(ft,) Tin* deroasrd hn.s made a Bpoeifie hoquest of part 
ol IiIb property. The executor, not havinti;^ af^Heuted to 
the hetpiest, selU the Bul>ject td it with the consent of the 
Court. Tiie sale ii valid. 


I’lie exeetif()r, in the exereiso of his discretion, 
s a pai t ot the iiimu>veahle C'^iate of the deceased 
with llie consent ot ii»c Court, The mortoage i» valid. 

llio jvftrt \>f thin sfotion makoH nn im]x>rtaat alteration in the 

law as admin inter*" I nnd«'r t he curre^iKmding jx-clion (2111)) of the Indian 
SutH'OBsion Act. in .•*o fnr that it has motle the consent of the Court 
ueiM‘siuiry to every of projverty ma<le by an executor or 

attuiinistrator. It n> have !><*en <HmBidenMl unsafe to extend to an 

extHJuUw or a^lmmistrator iu the mofuasil the full powers conferred 
by the Succesiftioii Act. 

The pri>vi»o, wdiich i'* new. will prevent nnnecesBary expense being 
inemrrtxt by giving the t'ourt |x>wer to exempt the executor or adminia* 
traUw fnmii the n*H'est?*ity for applying for its conttent in each caae. 
wortU * with the t(*»n*«nit of the <'A>un' in illustration (A) are new. 

the noUn to a. of the Indian Succession Act, amtt, pp. 277—9. 
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91. If an executor or administrator purcliases, 

Parcba«e bj executor 3^ 01 1 II (1 1 1 ectly, anv 

or adminirtrator of de- part of tlie property of tiie (lo- 
oe«ed-. pn,perty. is' Voidable at 

tlie instance of any other person interested in the 
property sold. 

This U «. 270 of tho Indian SucoctwicD Act. Sec notes to that 
section, ante, p. 279. 


92. When there are several executors or admi- 

Powors of several cxe- nistliltoiS, the pOWeiS ot all IliaV^ 

cutorsor administrators in the uhseiice of UMV direction 

exercisable by one. x i.i . • ‘i mi 

to the coiitrarv in the will or 
grant of letters of administration, he ex(*reised bv 
any one of them who has jiroved the will or taken* 
out administration. 

IlbtfitvtifitmH. 


(//.) Olio of flovornl executors Im.s j>o\vcr to release a 
debt due to tbc deeea.scd. 

(/j.) One liJiH hower to Hurr(»uder a lerme. 

(c.) One liuH |K)\v(‘r to sell the jirojici tj of llic decea«e<!, 
iii<»v(*able <M- iiumovoable, 

{(i,) One lias jiower to u-Msent to a legacy. 

(^,) One bus power to endorse a promissory note puyablo 
to the deceased. 

(^f,) Tlio will appoints /f, and f) to lx* executors, 

and directs that two of’ tliem shall be a quorum. No act 
can be done by a sin;ile exeimtor. 

TbiH is «. 271 of the Indian Succession Act. Bee noUi to that section, 
antfi, p. 280. 


93. Upon the death of one or more of several 

executors or administrators, all 

death of one of s**veral the pOWCrS of tllC olllCe 1)0001110, 

or adminib- "jji ubsoricc of aiiv diroctioft 

to tlie contrary in the will or 
grant of letters of administration, vested in the sur- 
vivors or survivor. 

ThiH i«< ft. 272 of the Intlinn Snf'ce.«i‘*ion Act. It it* in aceordanoc with 
the ca«e of Flatuier* v. Clarht\ 1 V'tiH Sen , 9. 

94. The administrator of effects iinadniinistered 

o r .a has, ivitli respect to such effects, 

tr.r of effect** unadmi- the same powcrs as the origmal 
uwtered. cxecutor or administrator. 


Tula itf a. 273 of the Indian Succeoatou Act. 
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95. An administrator during minority has all 
Poww. of •dmini- the powers of an ordinary admi- 

trtttor daring mmorifcy. nistrator. 

TM* ii *. 274 of the Indian Succession Act. See s. 32, tupra, p. 335. 

96. When probate or letters of administration 

Power, of married been granted to a 

executrix or adminis- married woman, she has aJI the 

^*^*^”** powers of an ordinary executor 

or administrator. 

This is s. 275 of the Indian Succession Act. See ss. 8 and 13. iupra, 
pp. 328 and 330 ; and note to b. 275 of the Indian SucceBsion Act, ante^ 

p 281. 


CHAPTER VII. 

OF THE DUTIES OF AN EXECUTOE OE ADMINISTEATOE. 


97. It is the duty of .nn executor to Jiroyule 

to di'coaHoiV* fu- funds for the perf orman ce of the 
corcinonien. nocessarv funeral ceremonies of 

the deceas(‘(l in a niaiiner siillabTe to TiTs condition, 
if he lias left property sufficient for the jiiirpose. 


While it is the duty of an executor under s. 275 of the Indian Succes- 
sion Act to perforin the f mu nil of the deceased in a suitable manner, 
under this seetion, it is bis duty only to provide funds for the performance 
of the iHHH'ssary ceremonies. 

See MuUick v. Mulhck, 1 Knapp, 245, 


98. An executor or administrator shall, within 

Inventory and ac- six mouUis froiH the grant of pro- 

Tiate or letters of administration, 
exhibit in tlie Court by which tlie same has or have 
been granted an inventory containing a full and 
true estimate ot all the property in possession, and 
all the credits, and also all the debts owing by any 
person or pfu'sons to which the executor or adminis- 
trator is tMititled in tliat character, and shall, in like 
manner, within one year from the date aforesaid, 
exhibit an account of the estate, showing the assets 
that have come to his h.ands, and the manner in 
which they liavc been applied or disposed of. 

This is s. 277 of the ludiau Suoc^eiwion Act. See ante, p. 282, 

ITiidor s. 02 of this Act « j>ersott applying for probate or letters of 
adiuitiistmuoii must siato Uie auiuuut of assets which are likely to ooma 
tohis' * 
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99. In all cases where it is sought to obtain a 

inToatcHy to inoiode j^^nt ^of probute or letters of 
part of administration intended to Imre 

throughout the whole of 
British India, the executor, or the person applying 
for administration, shall include in the inventory of 
the effects of the deceased all his moveable or iin- 
inoveable property situate in British India: 

And the value of such property situate in each 
province shall be separalidy stated in such inven- 
tory, and the probate or letters of aihninistratioii 
shall be chargeable with a fee corresponding to the 
entire amount or v:ilue of the propm-tv affected 
thereby wheresoever situate witliiii British India. 

Thi!4. with ftlijyht vorbal altoratioiiK. U s 277 A of tho Indian SuccoHMiou 
Act. See nottin to that section, unff, ji. 2S:{. 

100. The executor or administrator shall col- 
to property of, and Icct, with re.'isoiiahle diligence, 
,«ingto,dooea.soU. {hc pioporfy of the dece;i.sed and’ 

the debts that were due to him at the time of Ids 
death. 


ThiH is R. 278 of the Indian Succession Act 

As to the liability of an fx»*cuf/or or Oilini rnsf rator wliere lofw has l>oen 
occasioned by undue delay in collectinjf tin- asn.-U, w'e tho eases (toIUs’UsI 
in the note to s. 27H of th<* Indian Siiecessiou Act, unfr, pp. 

See al»o notes to ss. B27-28, anti , pp. :{1 1 rt mij. 


101. Funeral e.\|>eri.^(*.s to a rea^onalile amount, 

Expenses to be paid aeeorflinij^ to tlie and <|na- 

before all debts. ]j{y of the (Je(*(*ase<l, ami deathbed 

charjjes, ineludino; fee.s for nuaiical aitiaidarice, ami 
board and iod^int^ for one month jirevious to his ‘ 
death, are to he jiaid before all del)t«. 

This is 8. 271) of the Indian Succes-nion Act. 


102. The expenses obtaining* prol)ate or letters 

Expenses to be paid adudni.straliuii, including (lie 

next after such cx« costs iiieurred for or in n^speet of 

an\ judicial proceedings that may 
be necessary for administering the estate are to l>e 
paid next after the funeral expenses and deathbed 
charges. 

Thia is ». 280 of the Indian Sucoeawlon Act. 

As to what expenses have been allowcsl as < tentamcntary cx|>€tiaca ’ 
and ‘ exocutorsliip expeottes,' sec note, p. ante. 
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103. Wages due for services rendered to the 

_ , deceased within three months 

next preceding his' d^th by any 
Mid tiien other debt*. labourer, artizan or domestic 

servant are next to be paid, and then the other 
debts of the deceased according to their respective 
priorities (if any). 


This ia a. 281 of the Indian Succession A.ct, with the addition of the 
words “ according to their respective priorities (if any).” 

The addition appears to have been sug'gfested by the case of Nilh>mul 
Shaw V. Heed, 17 W. R., 613, (S.C.) 12 B. L. R., 287, in which it was held, 
that B. 282 of the Indian Succession Act (which corresponds with the 
next Boction of this Act) in no way interfered with the right of a 
perMon who has obtained a decree against an executor or adminis- 
trator to have hiB decree satisfied out of the assets of the deceased. 


A» to what persons are included in the terms ‘ domestic servant,* 
* labourer* or ‘artizan,’ see note to s. 281 of the Indian Succession Act, 
aftfr, p. 285. 

Save an aforenaW. an SilVC aS aforeS.aid, llO 

debts to be paid CHI ually Creditor IS tO IlRVe a Tight of 
and ratably. priority ovei* anotli^err 

But the executor or administrator shall pay 4ll 
such debts as lie knows of, including his own, 
equally and ratably, us far as the assets of the 
deceased will extend. 


This i« B. 282 of the Indian Succo.ssion Act, omitting the words “ by 
reason that his dobt i*< scumred by an instrument under seal or on any 
other account.” after the words ‘‘over another" in the first clause. 

See notes to s. 282 of the Indian Succession Act. ante, pp. 286-7. 


Debts to be paid be- 
fore legacies. 


105. Debts of every descrip- 
tion must be paid before any 
legacy. 


This is s, 285 of the Indian Succession Act. See note to that section, 
antf^ p. 28l>. 


106. If the estate of tlie deceased is subject to 

Executor or admini- liabilities, an exe- 

traior not iKmnd 1.0 pay cutor OF administrator IS not 


a sulHeient indemnity to meet the 

liabilities whenever thev mav become due. 

•> 

This is s. 286 of the Indian Succession Act. See notes to that section, 
p, 2r 

107. If the assets, after payment of debts, neces- 
Abnteinent of gone- Burv expenses, and specific lega- 

ral ‘ ” 
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die pneral le^cies in full, the Intter shall abate or 
be dtininished in«qual proportions; 

and, in the absence of any direction to the con* 

EzoonfeoT not to pnj trary in the will, the executor 
one ler^ in prefer- has no right to imv one legatee 

" preference to another, nor to 
retain any money on account of a legacy to himself 
or to any {lersou for wlioin he is a trustee. 

This is B. 287 of the Indian SuooetiBion Aot. 

As to neceSBary exponBCB, me s*. 101 and 102. gnpra. p. 859. 8ee 
also note to b. 287 of the Indian Suooession Aot, ante, pp, 2tHj.l. 


108. Where there is a specific legacry, and tl»e 
„ , , , . assets are sufficient for the pay- 

Non-abatement of „ . . t 


speoiiio when 

aHBete sufficient to pay 
debts. 


nient of debts and necessary 
expenses, the thing sjiecilied musti 
])e delivered to the legatee with* 
out anv abatement. 


This is s. 288 of the Indian Succession Act. See the notes to that 
BCcUon, ante, p. 291. 


109. Wliere there is a demonstrative legacy, and 

Hiffht under demon- the assets are suflicient (or the 
Btrative ^gacy when payment of del)t8 and necessary 

sufficient to pay * i i .. i 

and neceasary ex- expenses, the legatee Jias a pre- 
ferential claim for payment of 
his legacy out of tlie fund from wliich the legacy is 
directed to he paid until such fund is exhausted, and 
if, after the fund is exhausted, part of the legacy 
still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy 
of the amouut of such unpaid remainder. 

This is a 289 of the Indian Succession Act. See notes thereto, ante, 
p. 292. 

110. If the assets are not sufficient to answer 

Ratable abatement the dchts and the Specific legacies, 
of specific legacies. abatement sliall be made from 

the latter ratably in proportion to their respective 
amounts. 

lUustratwn, 

A has bequeathed to /? a diamond-ring, valued at 5TO 
ru|»eea, aud to C a horae, valued at 1,(KX) ru]>eca. It ii 
found necessarj to sell all the efTechi of the teatator, aud 

Hi 
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lilt nfter of debts, arc only 1,000 rupees* 

Of Ibis sum ru^es 33S-5-4 are to be pmd to B, and rupees 

ms is a 290 of the Indian Sncoession Act. 


111. For the purpose of abatement, a legacy 
. . * ^ , for life, a sum appropriated by 

Legacies treated as \ i ‘ ^ ^ 

general for purpose of the Will to produce An annuity, 

abatement valuo of uu annuity 

when no sum has lieen apju'opriated to produce it, 
shall be treated as general legacies. 


This is 8. 291 of the Indian SocoesBion Act. 

As to the mode of ascertaining the value of an annuity, see Todd v. 
Beilby, 27 Beav.. Iir>3 ; Pott v. Smith, L. R., 8 Eq., 683, and the notes 
to B. 62 of the Indian SucocBsion Act, ante, pp. 193-4. 


CHAPTER VIII. 

OF THE EXECUTOR’S ASSENT TO A LEGACY. 

112. Tlie as«ent of the executor is necessary to 
A8H«nt necessary to Complete u Icgatcc^s title to liis 

complete legatee’s title. 


Illustrations, 

(ft,) A by liis will beqnentbs to /? bia Government 
paper, which is in deposit with the Bank of Bengal. The 
Bunk has no authority to deliver the securities, nor B a 
light to take possession of them, without the assent of the 
executor. 

A by liis will lias bequeathed to C Ids house in 
Calcutta in the tenancy ot U, C is not entitled to receive 
the rents without the assent of the executor. 

This is B. 292 of the Indian Succession Act. See the notes thereto, 
ante, p. 293. 

113. 1 lie assent of the executor to a specific 

Itffeot of executor's bequest sliull be sufficient to 
assent to specific legacy, ji^est his interest AS executor 

therein, and to transfer the subject of tlie bequest 
to the legatee, unless the nature or the eircuuistHU* 
ces of the property require that it shall be trans- 
ferred iu a particular way. 

This assent may be verbal, and it may be either 

express or implied from the con- 
duct of the executor. 
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(#f*) A Horse 18 Uequeatlie<L Tlie executor r^i^ueste 
tlte legatee to dispose of it, or a third party pro|»o«ei to 
purchase the horse from Uie executor, and he directs him 
to appi J to the legatee. Assent to the legacy is implied. 

(A) The interest of a fund is directed by the will to be 
applied for the inaintenanoe of the legatee during his 
minority. The executor commences so to apply it. This 
is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to and after him 
to D. The executor pays the interest of the fuud to A* 
This is an iinp 1 ie<l assent to the bequest to /?, 

(tl,) Executors die after paying all tlie debts of tbe tes- 
tator, but before satisfaction of specific legacies. Assent 
to tlie legacies may be presumed. 

(«. ) A person to wbotn a specific article bas been 
bequeathed takes ^mssessioii of it and retains it without 
any objection on tlie [lart of ^ic cxeciUor. His assent 
may be presumed. 

This U a 293 of the Indian Saocenaion Act. 


114. The assent of an executor to a legacy tuay 

be conditional, and if 

Conditional ^ 

to enforce, and it is not |»erfoi nied, tliere is no assent. 

Illmtrationt, 


(o.) A bequeaths to B bis lands of Snltniqnir, which, 
at tbe date of will, ainl at the dealli of A, were subject to 
a mortgage for 10,000 rupees. Tbe exe^Mitor ass^mts to 
the beque'st on condition that // wball, wilbin a lirdted time, 
pay tlie amount due on tbe iii<»rtgagc at tbe testators 
death. The amount is not |»ai<l, 1 here is no assent. 

(/y.) The exeenlor at-sentM lo a b(^(jneMt on condition that 
tbe legatee shall pay him a sum of inone\. ^ l*lie payment 
is not made. Tlie assent in nevertlieless valid. 


Tliis is B. 294 of the Indian Succession Act. 

115 When the executor is a legatee, his assent 

of exocuU.ru. tO l'i« 

bin own legacy. to complete Ills title to it, in tlie 

same way as it is required wlien the bequest is to 
another person, and his assent may in like manner 

be express or implied. r i • 

Assent shall be implied if in his manner of adini- 

nisterifig the property he does 
ImpUed a«icnt. uct whicli IS le/crahle to his 
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character of legatee and is not referable to his 
character of executor. 

Hiuiiration, 

An 6X6Cutor takes tlie rent of a house or the interest of 
Government securities bequeathed to him, and applies it 
io his own use. This is assent. 

iA p. 295 of the Indian Snooeasion Act. See notes thereto, anUf 
pp. 295*6. 

■ 116. The assent of the executor to a legacy 

Effect of eiooutor’s gives effect to it from the death 

of the testator, 

Ilhiatrntions. 

(ri.) A legatee sells liis legacy before it is assented to 
by the executor. Tlie executor’s subsecjnent assent oper- 
ates for the benefit of tlie purcliascr, and completes his 
title to the legacy. « 

(A.) A bequeaths 1,000 rupees to D with interest from 
hie death. The executor does not assent to this legacy 
until tlie expiration of a year from A\^ death. B is entitled 
to interest from the deatii ot A. 

This is 8. 206 of the Indian Succession Act. 

117. An oxecutor is not hound to pay or deliver 

Executor when to tutv legacy Until the expiration of 
deliver legacies. year froui the testator’s death. 

IllnstrHfio7i. 

A hy his will di reels his legacies to he paid within six 
months after his death. The executor is not bound to pay 
them before the expiration of a year. 

This is s. 297 of the I ml tun SiHHJt'Hsion Act. 

The rule laid down by this sivtioii is a mere rule of convenience. It 
doen not pr«> vent the vesting of legacies v. i'halir, 10 Ves., 

IH. It applies although the U‘stutor should have directeti the legacies 
io be i>aid Iwfore the expiration of a year from his death — /?ree/bf w. 
AeiTM. 6 Madd.. the to s. 297 of the Indian Succes- 

sion Act, nntt, pp. 29»'>*7. 


CHAITEU IX. 

OP THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 

118. Where an annuity is given hy the will, and 

of »“> time is fixetl for its commence- 
when no time inent, it shall Commence from 

by will. 
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pnyment shall he made at the expiration of n roar 
next after that event. 

Tbit is 8. 398 of the Indian Snooenion Act. 

119. Where there is a direction that the annuity 

When nnnnity. to bo quarterly or nioutli- 

pnidqaarterly or month- 1\’, the first payment sluill l>e dllC 
jr, first falls doe. quarter Or 

first month, as tlie case may he, after the testator’s 
death, and shall, if the executors think fit, be paid 
when due ; but the executor shall not be bound to 
j)ay it till the end of the year. 

This is s. 299 of the Indian Succe««ion Act. 

120. Where there is a direction' that (lie first 

Dsto of successive pa^ luciit oi Hii annuity slialt lie 
psymcuts when first made within one month or unv 

im\’mcnt directtxl tA> l>e , |. . . . . • 

maiie within friveuliino, OtlKM* (ilVlSloU ()l tllllC iroill tllCi 

or on day certain. (l(*atll of tllC tOStJlfor, Or Oil H 

dav certain, the snccesssive navnients are to lie inade 

on the anniversarv of the earliist dav on which the 

% *■ 

will autliorizes tlu^ first payment to he made ; 

and if the annuitant (li(‘S in the interval hetvveen 

Apportionment where ‘ I>i‘Vinent, an appor- 

anuuitaTit fiiet between tioiied sliai'f* ol th(‘ aniMIltV shall 
time* of payment. repi-C.SCnt.atiVc. 


Thi» 18 «. .'l(K) of the Indian SuceeKHioii Art 
iiHtr, p, 298. 


sSoo iinUi to that 


CHAPTER X. 


OF THE IXVF.STMEXT f»F FUNDS TO I'liOVIDE FOU UEOAUIKS. 


121. Where a Iciracy, not lieino: a specific legacy, 
, i.s uiven for life, the sum he- 

Investment of Rum ’ , i i n ^ i /• . i 

befjneathed where Ipg’a- (|Ueatlied siiaJl, at tllC eiKl of tllC 

year, he invested in such securi- 
ties us the Ilij^h Court may, by 
anv general rule to ho made from time to time, 
authorize or direct, and the proceeds thereof shall 
he paid to the legatee as the same shall accrue due. 


cy. not specific, given 
for 


Thin is a. 301 of the Indian Succowiion Act. See /iMfr. p 298. 

It dooff not appear that any rulth uudf^r thij» nectiaii have l>tcti 
by mny of the High CourU, 
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1 22. Wliere a general legacy is given to be paid 
T— at a future time, the executor 
rai legacy, to be p»id ftt shall invest a sum suiiicient to 
future time. meet it in securities of the kind 

mentioned in the last preceding section. 

The intermediate interest shall 

Intermediate intereet. form part of the residue of the 

testator’s estate. 

Thif) is s. 302 of the Indian Succession Act. See antey p. 299. 


123. Where an annuity is given, and no fund 
^ , is eharoced with its pnvment or 

ProceiUiro when no • . i i 'ii‘l 

fund charj^ed with, or appropriated hy the wilJ to answer 
appropriated to, aniiu- ^ Government annuity^ of Jihe 

specified amount shall be pur- 
chased, or, 

if no such annnitv can be olitained, then a sum 
sufficient to produce the annuity shall be invested 
for tliat purpose in such securities as the High 
Court may, by any general rule to be made from 
time to time, authorize or direct. 

ThtH in H. 303 of the Indian Succession Act See the notcMi thereto, 
antVf p. 299. 


124. Wliere a becjuest is contingent, tlie exe- 

r to residuary ^’*ltor is not hoiiud tO iuvest thc 
H5 or contiuifeiit amount of tho legacy, hut may 

transfer the whole residue of the 
estate to the residuary legatee (if any) on his 
giving sufficient security for the payment of the 
if it shall become due. 


Thi« i* lUH of tlie Indian Sucoossion Act. Tlio principle upon which 
it U baaed i» poiuUxl out iu tho noW to that section, ante, p. 3(K1. 

125. Where the testator has beipieathed the 
, ^ ^ , residue of liis estate to a person 

Invcf^tment of rm- .. . . , . » 

doe btHpieathiHi for life, tor life, With a direction that it 
with dim^Uon shall be invested in certain speci- 

tied securities, so much of the 
estate as is not at tlie time of his death invested 
ill securities of the specified kind shall l>e converted 
into money and invested in such securities. 

Thia is s. 300 of the Indian Suoocaaioa Act. 
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126. Such conversion and investment ns are 

Time and manner of Contemplated by the last preced- 
oonvewion and inveev ing section sIkiII be made at such 

times and in sucli manner as the 
executor in liisMiscretion thinks fit : 

and, until such conversi<»n and investment sliall 

Interest payable until be completed, tlie J>ei*SOM who 
investment. would be for tlic time beinji^ 

entitled to the income of* the fund when so invested 
shall receive interest at the rate of six per cent, per 
annum upon the inarket-valne ( to be computed as of 
tlie date of tlie testator’s deatli) of sncli part of the 
fund as shall not vet have been so invested. 


Thiw i« K, .S07 of tlu* Indian Kiiw<*HHion Act. tlie raUi of inl<‘rt!i»t, how- 
ever, lieinjr alt<‘rcd from 4 }wr cent, to ♦» per cent. 

Sec the notes to h. .'U)7 of the Iinlian Suecesnion Act, an/r, p. 301, 


Procedure where mi- 
nor entitltMl to im- 
mfyiiatc payment or 
poMCAsion of be<|uest. 
and no direction t»> pay 
to penwu on bin Ixdmlf. 


127. Where, by the terms of a bequest, the 

leo;atee is entitled to the imme- 
diate payment or possession of 
the money or thing becjueatbed, 
but is a minor, and there is no 
direction in the will to pay it 
to any person on liis liehalf, the executor or admi- 
nistrator shall pay or d<diver the same into the 
Court of the District Jpdge l)y whom, or hy whose 
District Delegate, the probate was, or letters of 
administration with the will annexed were, granted, 
to tlie account of the legatee, unless tlie legatee 
be a ward of the Court of Wards; and, if the 
legatee be a ward of the Court of Wards, the 
legacy shall be jiaid into that Court to his 


account ; 

and such payment into the Court of the District 
Judge, or into tlie Court of Wards, as the case may 
be, shall be a sufficient discharge for the money so 

and such money, when paid in, shall he invested 
in tlie purchase of Government securities, wlilcli, 
with tlie interest thereon, shall lie transferred or 
paid to the jiersoii entitled thereto, or otherwise 
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applied for his benefit, as the Judge or the Court 
of Wards, as the case may be, may direct. 

Thif U 0. 308 of the Indian Succession Act. 

See n. 82 of Act XVIII of 18G4 (The Official Trustee’s Act), and the 
notes to 8. 308 of the Indian Succession Act, ante, p. 802. 


CHAPTER XL 

OF THE PRODUCE AND INTEREST OF LEGACIES. 

128. The legatee of a specific legacy is entitled 

Legatoo’H title to pro- to the cleur produce thereof, if 
duco of npocific legacy from the testator’s death. 

Exception , — A sjiecific bequest, contingent in its 
1 terms, does not comprise the produce of the legacy 
between the death of the testator and the vesting 
\ of the legac3\ 

J Tlie clear produce of it forms part of the residue 
of the testator^s estate. 

lUustrntions, 

(f#.) A ])oqiiojif l)s Ills flock of slieep to 13, Between 
llie dentil of A uimI delivery hy liis executor the sheep 
nre shorn, or some of the ewes produce Iambs. The wool 
uiid Ininhs are the |>ropeity oI B. 

(b.) A bequeaths iiis Gc^vernment securities to hut 
jHistpones tlie delivery of tiiein till the death of C, The 
interest whicli talla due between tlie death of A and tlie 
4lenth of C helonos to J3, ami must, unless he is a minor, 
he puid to him ns it is received. 

tc.) The teslaior bequeaths all his four per cent. 
Government jiroiiiisvHory notes to A when he sliail com- 
plete the a<;^e ot 18. A, it he complete tliat age, is 
entitled to receive tlie notes, but the interest which accrues 
in respect of them, between the testator’s death and A's 
completing 18, fonns pan of the residue. 

Thi« 8. 30y of the Indian Sucoe8e»ion Act. 

8eo VTilliamB on Exocutors, 142U. 


129 The legatee under a general residuary be- 

r legau^B quest IS entitled to the produce 
to produce of real- of the residuarv fund from the 
fmid. tesuitor’s death.' 

Exception , — A general residuary bequest contin- 
gent in its terms does not comprise the income 
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which may accrue upon the fund bequeathed l>e* 
tween the death of the testator and the vesting of 
the legacy. 

Such income goes as undis|> 08 ed of. 

Tllustrotions. 

(# 1 .) The testator bequeaths the residue of fns property 
to a minor, to he paid to him when he shall o(»tn|doie 
the age of 18. The income from the testator’s tieaih 
belongs to A. 

{b.) The testator bequeatlis the residue of bis property 
to A wlien he shall complete the age of 18. A, if he 
coin[dete that age, is entitled to receive the residtie. 'fhe 
income which has accrue<l in respect of it since the testator’s 
death goes as undisposed of. 

This is 8. 310 of the Indian Succession Act. 


130. Where no time has been fixed for the pay- 


I ntercst when no time 
fixed for payment of 
general legacy. 


mentof a general legacy, interest 
begins to run from the expiration 
of one year from the test.ivtor’H 
death. 


Ej:cep(io?iS, — ( 1 . ) 
in satisfaction of a 


Where the legacy is Ix'tj neat lied 
debt, interest runs from the 


death of the testator. 

(2.) Wliere the testator was a parent or a more 
remote ancestor of tlie I(‘gat(*e, or has put 
in the place of a parent of the legatee.^ the 
shall bear interest from the death of tlie U stator. 

(3.) Where a sum is be()U(‘atlied to a minor 
with a direction to pay for bis maintenance out ()f 
it, interest is payable from the deatli of the testator. 

This i8 9 311 of tho Indian Succetwion Act. Sco the; noUs thereto, 


ante, pp. 304-5. 

1.31. Where a time 1ms been fixed for tlie 

imyment of a geiienil legm-y, 
interest begins to run from tlie 
time so fixed. 

Tlie interest up to such time forms part of tlie 
residue of the testator’s estate. 

Exception.— Where the testator was a i.arent or| 
a more remote ancestor of the legatee, or 1ms puti 
himself in the place of a parent of the legaU-e, and| 
the legatee is a minor, the legacy shall bear interest' 

4-7 
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from the death of the testator, unless a specific sum 
is given by the will for maintenance, or unless the 
will contains a direction to the contrarv. 

Thi« is ft, 312 of the Indian Succession Act, ante, p, 305. 


Rate of interest. 


132, The rate of interest 
shall be six per cent, per annum. 


In the corTeBponding faction (313) of the Indian Succession Act, the 
rate of interest is /our per cent. 


133. No interest is payable on the arrears of 

an annuity within the first year 

No intereston arreara .. i .l j. \ 

of annuity within first Olll trilC Ol t>ll0 t/0SttltOl'^ 

year after tesutor’s altliono-li a period earli0r than tlic 

death . . * , 

expiration of that year mav have 
been fixed hv the will for making the first payment 
of the annuity. 


This is ». 314 of the Indian Snccossion Act. 
See ft. 118 of this Act, nujjra, p. 


134. Where a sum of money is directed to be 

i,.t<-r<-«ton.umtobc jnvested to produce an annuity, 
invested to produce an- interest is payable on it from the 

death of the testator. 


This is ft. 315 of the Indian Succession Act. 


CHAPTER XIL 

OF THE REFUNDING OF LEGACIES. 

135. An executor wlio has paid a legacy under 

Refund of legacy tlic order of a Judge, is entitled 
paid under Judge’s to call upoii the legatee to refund 

^ in the event of the assets prov- 

ing insufficient to pay all the legacies. 

This i« ft. 3ir» of the Indian Succession Act, 

136. When an executor has voluntarily paid a 

No refund if paid vo- Catinot Call Upon a 

lunuriiy. legatee to refund in the event of 

the assets proving iusuflScient to pay all the legacies. 

This ift ft. 317 of the Indian Snooeaftion Act, See notes to that sec- 
tion, aafr. fn. 306, 
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137. When the time prescribed by the will for 

Refund when legacy the performance of a condition 

orcTdition elapsed without the condi- 

within further time tion linviiig lioen performed, and 

the executor has tliereii|)on, with- 
out fraud, distributed the assets ; in such case, if 
further time has, under the second clause of this 
section, been allowed for the performance of the 
condition, and the condition has been fierformeil 
accordingly, the legally cannot be claimed from the 
executor, but tliose to whom ho has paid it are 
liable to refund the amount. 

Where the will re(|uires an act to he performed 
by tlie legatee within a specified time, either as a 
condition to be fulfilled before the legacy is enjoy- 
ed, or as a condition upon the non-fulfilment of wliicli 
the subject-matter of the beijiiest is to go over to 
another person, or the liecpiest is to cease to have 
effect, tiie act must i)e perrorined within the time 
specified, unless the performance of it he prevented 
hv fraud, in which case such fni‘ther time shall he 
allowed as is recjuisiio to make uj> for the delay 
caused hv such fraud. 

This wiction eiiibodicH 318 aud 124 of the Indian Kucccwion Act 

138. Wiieu the executor lias paid away tli« 

assets ill le<;acies, and lie is alter- 

.jhon each IcjraU'c , » i* i . r I - 1 i * 

coinpflluble to refund waixls obliged to dlSCiIHlgCt U (l(*i)t 

iu proiHJition. wliicli lic luid lit) previous 

notice, be is entitled to call upon each legatee U> 
refund in proportion. 

Thii is 8. 3 111 of the Indian Succcosion Act. 

139. Where an executor or administrator has 

given such notices as the High 

Distribution of a8flou. may, by any general rule 

to be made from time to time, prescribe, for credi- 
tors and others to send in to liini their claims 
against the estate of the deceased, be shall, at the 
expinvtion of the time therein named for semlmg m 
claims, be at liberty to distribute the aswts, or any 
part thereof, in discharge of such lawful ciaims a^ 
be kuuws of, aud shall not be liable for the 
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SO distributed to any person of whose claim be has 
not had notice at the time of such distribution ; 
but nothing herein contained shall prejudice the 

Creditor may follow right of anj Creditor or claimant 

to follow the assets, or any part 
thereof, in (he hands of the persons who may have 
received tlie same respectively. 

Tyiis in ft. 320 of the Indian BncceMion Act, with a slight alteration 
as to the noticetH to l>e given. Under the Succession Act. the notices 
iiiHteiid of lieing such as the “ High Court nia>, by any general rule to 
he made from time to time prescrihe." are to bo such as would have 
l>een given by the High Court in an admin istration-suit. 

The form for atlvertisements prescribed by the High Court at Calcutta 
will be found in the notes to a. 320 of the Indian Succession Act, 
p :U)H. 

140. A creditor who has not received pjivment 

Creditor may call of his debt may call upon a 

upon ii'gatoe t<> rcifuuJ. legjitee who has receivi^d ])iiv- 

ment of his legacy to refund, whether the assets of 
the ttvstator’s estate were or were not sufHcient at 
the time of his death to pay botli debts and lega- 
cies, and wlietlier tlie payment of the leg.acy by 
till! executor was voluntary or not. 

Thi'^ Hcctinn corrcsjKmds with s, 321 of the Indian Succespion Act. 
I’mitrr the latter Hccuon. however, a limitation as to Uie time within 
which the crtplitor might call for the refuml was providtHl. rtz.. " within 
t wo years after the deiith of the tt‘tttaU)r, or one year after the legacy 
ba/< hreii paid.” 

Now. suits under 13‘.1 and 1 10 of this Act. and under bs 320 and 321 
of the Indian SucecHsion Act. are governed by the (general Limitation 
Act, as uineiuled by s. l.'M> {/jotif ) of this Act, St*e Act XV of lh77, sched.ii, 
art. 43. 


legnO^e. woi aa- 
eomptdliHl to 
under SAH^tion 


141. If the assets were sufficient to satisfy all 

tlio legacies at tlie time of the tes- 
tator’s death, a legatee who has 
• * ^ 

not received navment of Ins le- 
gacy, or who has been compelled 
to refund under the last preced- 
ing section, cannot oblige one who has received 
payment in tail to refund, whether the legacy were 
pan! to him with or without suit, although the assets 
iiave subsequently become deficient by the wasting 
of the executor. 


Thia i« «, 332 of the Indian Succaasion Act See the note theretA, 
. 30940 . 
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142. If the assets were not sufficient to 

When nnastisAed lo- all the legacies at the time of tlie 

pitM testator’s death, a legatee who has 

vent not received payinentof lus legacy 

must, before he can call on a satisfied legatee to 

refund, first proceed against the execator if ho i.s 

solvent; hut, if tho executor is insolvent or not 

liable to pay, the un.s:itisfied legatee can oblige 

each satisfied legatee to refund in proportion. 

Tina ia a. of tho Intlian Bncctwisiou Act. Swt uotoa thoroto, ant**, 
p. ;n0. See aUo a. i:i6 of this Act, itu/nut, p. :i70. 

143. The refunding of one legitee to another 
Limits rofm.,iinK of sl'aH »<>t excee.l the sum by 

one legatee to another. which tho SJltlshca lo^llCV OUpjIlt 

to have been reduced if the estate hud been pro- 
perly administered. 

Illustration, 

A bfts beniieatbed 240 ru|.0P« to Ih 4H() nmeeH to C, nn.l 
790 rui>PM to /). Tlie ass-i,. are oiilv 1,200 ni|.pfMinil 
it’oroi.oilv adrniaixt-rpd would givo 200 ru|.c..« to /f 400 
rutM>..H to r. nod 600 rufeoa to 1 ). C mid /> have Wcii 
oaid their le<'iicie» in full, leaving uothiiig to //. //can 
oblige C to refund 80 rupees, ami l> to rcfuml 120 rupeoM. 
This is 8, 324 of the Indiau Suoocssion Act. 

,. , , 141. The refunding shall in 

Itefundinfr to be , . . , • 7 

without interest. jdl cuscs oG witiiout interest. 

This is s. 325 of tho Indian Succession Act. 

14,5. The surplus or residue of the deceased’s 

nropertv, after pavment of dehl,s 

Kwdue aftftr usual I » * . „i‘ 1! 

payments to Imj paid to Ulld Ic^aCieS, shall OG p.lUl tO tllC 

residuary legatee. rGsitluarV le|jratGC whcil UUy llUS 

been appointed by the will. 

This is s. 326 of the Indian Sucoossion Act. 


CHAPTER XIII. 

OF THE LIABILITY AX EX^UTtm OF ADMIXISTUATOK 

14fi. When an executor or administrator misap- 

iilies the estate of the deceiisetl, 

or «rSttItor*forX Of subjccts it to loM Of damBj^, 
v«.tation. J,e jg liabli 

loss or damage so <*ccasioned. 
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IUuttrationi» 

{n!) Tbe executor pays out of the estate an uiifouuiled 
claim. He is liable to make good the loss caused by the 
payment. 

(A.) The deceased had a valuable lease renewable by 
notice, whicii the executor neglects to give at the [»roper 
time. T»ie executor is liable to make good the loi»8 caused 
by the neglect. 

(c.) The deceased had a lease of less value tlmii the 
rent payable tor it, hut terminable on notice at a particu- 
lar time. The executor neglects to give the notice. lie 
is liable to make good the loss. 

A« to dnujtiarit by c<>-ox»‘rut<>rR. improper RaU*H by exocutorH, and loRg 
ariRinf^ from d<*nlinj^ with the nwRetR. k<*<* note (//wj'f, p. .’U 1, 

ft srif) Ui H. '.V2‘l of the Indian Succcjwion Act, from w'hich this tk*ctiuu 
hm bwn taken. 

147 . When an oxeentor or administrator occa- 

For neKl‘ jret in sioilS i\ loSS tO tllO CStatO b v 

any part of property. lu'giccting to get in any |)iirt of 
the property of the deceased, he is liable to make 
good tlie amount. 

lUustvntioHS, 

(o.) Tlie executor absolutely released a debt due to tho 
deceased from a solvent pto-sou, ov compounds with a 
debtor who is able t<> pay in full. The executor is liable 
to make good tlie amount so lost. 

(b,) The executtu* neglects to sue for a debt till the 
debtor is liable t(» plead tlie Act for tl>e limitation of suits, 
ninl tlie debt is thereby lost to the estate. Tlie executor 
is liable to make gootl the amount of the debt. 

This in s. of the Iiniian Succession Act. 

As t4:> e»rryi«ir on a ira»tc with tlm assets of the deceased , sec note to 
the SuoceiU)iou Act, antr, pp. 


CIIAPTEIl XIV. 

MISCELLANEOUa 

148. In Cliapters VIII, IX, X, and XII of this 

Act the provisions as to an exe- 
cutor shall apply also to 
nistrator with the will atnexed. 

149. Xothing herein contain- 
ed shall^ — 

(a) validate any testaiuentary dis[>ositiou which 
would otherwise have been iuv;Uid ^ 


Provisions applied to 
ailtninistrator with will 

8aving*claniie. 
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{b) inralitlnte any such disposition wliicU would 
otherwise have l)een valid ; 

(c) deprive any nerson of any riiiht of main* 
tenance to which lie would otherwise have hcen 
entitled ; or 

{(i) affect the rights, duties, and privileges of 
the Administrator-General of Bengal, ^ladras or 
Boinhav. 

Compare h. 3 of the Hiii«lu Wills Act, an<l 900 Oabcf 

’ ’ .i»C. L 1 C. IJI. . 

Ah to the duties aiitl priviletres of the AdminiHtrat<>r>Gencral, 

Act II of 1M71, and Act IX of 18^I 


150. No jiroceediiiirs to obtain probate of a will 

Probate and atlrainirt- IcttCIS of udtllitUStl Iltioil tO 

tratiouiucaheof jurwuiH the estate ol unv Hilulu, Mu- 

Hioii Act, t(» be jrruutcd li«iiiniiaclai), IbKidiiist or p<*rson 
only under thiH Act. exempted iindet* section 3.‘12 of 

the Indian Succession Act, IHfiT), shall be instituted 
in any Court in British Imli.a except under this A(*t. 

Ah to what pernonH have been held Ut he cxemptiai under h. 3'ill erf the 
Indian SucccHMun Act. bcc noU-n, p. 31 o. ante. 


•151. In Act No. XXVII of ISflO (an Art far 

nei,>eai of portionH of /(irUita/iti^ the vuKvctiun of debts 
ActXXViiof 1800. siK'ressions^ and fur the a'ccm- 

rifff of pirties j)aj/ini^ debts to the representatives of 
deceased persons)^ sections 15 and lb and llic proviso 
to section 13 shall lie repealed. 

152. The grant of probate or letters of adminis- 

Grant of probato or f-.ntioll Ulldor this Act ill rCSpCCt 

of any property shall he deemed 
to supersede any certificate pre- 
viously grantetl in respect of the 
same property under the said 
Act No. XXVII of 1860, or Bombay Uegulution 
No. VIII of* 1827; and when, at the time of the 
grant of such probate or letters, any suit or other 
proceeding instituted by tlie holder of such certifi- 
cate regarding such property is pending, the [jersoti 
to whom such grant is made shall, on applying to 
the Court in whicli such suit or proceeding is pend- 
ing, be entitled to take the place of such holder in 
such suit or proceeding: 


itratioii to HU* 
certificate* un- 

XXVII of IMfio, 

or Bom ha V Bctriilation 
Vlll of 1827. ^ 
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Provided that, when anj certificate is superseded 
' under this section, all payments made to the holder 
: of such certificate in ignorance of such superses- 
sion shall be held good against claims uudfer the 
’ probate or letters of administration. 

I ^ 153 In the Court-fees Act, 1870, Schedule I, 

Amendment of Court- NoS. 11 and 12, iu Je third 
fees Act coIuDin, after the words “ amount 

or value/' the following shall he inserted^ namely:— 
Provided that when, after a certificate has been 
granted as aforesaid in respect of any estate, pro- 
bate or letters of adrnuiistration is or are granted 
in respect of tlie same estate, the fee payable in res- 
pect of such latter grant shall be reduced by the 
amount of the fee paid in respect of the former 
grant.” 

154. The following amendments shall be made 
Amendment of Jliadu m the Hilidll Wills Actj 1870 


WiiiH Act. (namely) : — 

(a.) For the portion of section two commencing 
with the words ‘‘ sections one hundred and seventy- 


nine,” and ending with the words “ administrator 
wdth the will annexed,” the words ‘\and section one 
hundred and eighty-seven” shall be substituted. 

(A.) The tliird clause of section tliree and the 
last clause of section six sliall be repeahnl. 

(c). In section six, for the words one hundred 
and three and one hundred and eighty-two” tlie 
words and one hundred and three ” shall be sub- 


stituted. 

155. All grants of probate of the will or letters 

of administration to die estate of 
th'c’cascd Hindu, •Muliarnma- 
liwtoi^tiou maiie lu Bri- Jan qy Buddbist, OF au v pcrsou 
ti*h Burma. exem|)ted under section 332 of 

the Indian Succovssion Act, 1865, which, before this 
Act comes into force, have been made in British 
Burma, shall, whenever such grant would have 
l)een lawful if this Act had been iu force, be deemed 
to have been made in accordance with law. 


Tbit iwtioii ww inU'uded to remove all doubt iw to the validity of 
rertatu {rranta of prol»te and atlministration made in British Barmah. 
Bee BUtemeut of Objecte and Reaeons* dated the 16 lb May, 
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Bee 2n th/t Qoodi Kokya Dine, 2 B. L. R. (A. C.), 79 ; (R C.) 10 W, 
B,, 417 ; In the Goode of IWkerooddeen Admn Saw, 11 W. R,, 418. 

156. In the second schedule to the Indian Limit- 

Amendment of Act ation Act^ 1877^ No. 43^ after 
XV of 1877. the fio^ures “321 ” the following 

shall he inserted, nanielv — “ or under the Probate 
nod Administration Act, 1881, section 189 or 140.” 
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THE REGIMENTAL DEBTS ACT, 1863. 

(Statute 26* and 27 ¥jct., C. 57.) 

An Act to consolidate and amend the Acts relating to 
the payment of Regimental Debts, and the distrihi’ 
tion of the Effects of Officers and Soldiers in case of 
J tenth, and to make like Provision for the eases of 
DesertioJi and Insanitt/, and other Cases, 

[21st July, 1863.] 

WiiKKKAS it is (‘X[)ec]ient to consolidate and amend 
the provisions now in force relating to the payment 
of reuimental debts, and the distribution of the c 
of ollicers and siddiers dying on service, and 
provisions having been found beneficial, it is also 
to make like provision for the security and 
application of the cHects of deserters and others, and 
of ofticers and soldiers becoming insane on service : 

Jle it therefore enacted by the (Queen’s most excel- 
lent iMajesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Ikirliament assembled, and by the author- 
ity of tlu‘ same, us follows : — 


Short title. 

Interpretation of tennt*. 


1. Til is Act may be cited as 
the Kegimentul Debts Act, i 860 . 

2 . In this Act — 


The term ‘officer' means (except where it is 
otherwise expressed) a commissiontMl officer of Her 
Majesty’s army, or of Her Majesty’s Indian anny : 

The term ‘soldier’ means (except when* it is otlier- 
wise expresstxl) a soldier of Her Majesty s 
a European soldier of h 
including a warrant and a nt^iA-uummissK 

The term ‘representation’ includes prolmte 
letters of administration, with or without 


ed, and the corres|>ondin" documents or __ .. 
according to the law of i^vtlwidj or other law in 
in any place where this Act ojjerates : 



PREFERECTIAL CHARGES. 


379 


The term ‘ representative ’ means any jxjrson 
taking out representation : 

The term ' the Secretary of Stiite for War’ moans 
such one of Her Majesty’s Principal Secretaries of 
State for the time being as Her Majesty thinks fit to 
intrust with the seals of the War Dej)artment : 

The term ‘ Luiia ’ means the territories for the 

time l>eing vested in Her Maiesty 

21 & 22 Vict.,c. 106. , a ^ A . r l uru 

under the Act ol the year ISoS, 

for the better government of hidia'' : 

The term ^ the Secn^tary of State for ludia in 
Councir means one of Her Majesty’s princi|>al Secre- 
taries of State acting with the Council of India under 
that Act : 

The term ' person’ includes a coriK>ration and any 
body of [Xirsons. 

3. The enactments described in the schedule to 

Repeat of euactmenta thin Act ••sIimII ho rO]KniM ; Im.I 
in Kchoduie. this repeal shall not un('ct tin* 

past operation of any such enact or anything 
already done, or any riirht, title, ohliiration. <>r lial)!- 
lity already accrued tliereiiiuler, or any remedy or 
l>r()ceeding for the enforcement therciof 


1 ’AKT I.— Df.ATH on SKKVirK. 
Preferentxif diiiri/ix . 

4. Where an officer or soldier dies on se.r\ ice. 

the. following classes of expenses 
and debts incurred and owing hy 

1 > rty — Military Debts, him Of Oil his aCCOUUt slUlll, lor 

tlie pnri»oses of this Act, Ik- con- 
sidered preferential charges on his [)crsonal pro|M*rty, 
and be payable thereout in preference to all other 
d.ffits and liabilities, and, as among themselves, m 

the following order : — 

(1.) Expenses of last illness and funeral : 

(2.) Military debts, naintdy, sums <lue in resiject 

of — 

Quarters ; 

Mess, band, and other regimental accounts ; 
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Military clothing, appointments, and equip- 
ments, not exceeding a sum equal to six 
months’ pay of the deceased, and having 
become due within eighteen months before 
his death ; 

including sums due to any agent, or to any 
paymaster, quartermaster, or other officer, on 
any such account, or on account of any ad- 
vance made for any such purpose : 
to which sliull be added, where the death occurs out 


of the United Kln(/dom ^ — 

(ii.) ServnntU wiv^cs, not exceeding two months’ 
wages to each s(*rvant : 

(4.) ilouseliold expenses incurred within a month 


Indore the deatli or aftc;r the last issue of pay to the 
deccaHe<h wliichever is tlie shorter ]K‘ri()d. 

f). The surplus only of the juTsonal property of 

only of per. oflic(T oi* Soldier dying on ser- 
oKUito t<i ho <Uhjiu. vic(‘. rt*maining over after payment 
«a prdiToiitial oliar-es, sh-ill he 

considered the ]H?rsonul estat(* of tlie di c(‘ased, with 


rel'eri^nce to the calculation of probate duty, or of any 
other tax or percentage, or for any of the juirposes of 
administration or distribution. 


(J, If in any cas(‘ a doubt or difference arises as to 


QucHtiouH rehjK'ctiiig^ 
amount, paynnuit. , 
of prt*ft*ronvial churjroH 
U) bo by hrort*. 

tary t»fstato. or in Imita 
i... to 

of Tro^i- 


any particular expense or debt 
being a preferential ebarge or not, 
— or as to any alleged ])referential 
charg(* having lxH‘n in fact inour- 
n‘d, or bi‘ing due, in the whole or 


in [>urt, or not, — or as to the pri- 
ority among or ])ayment of any ])referential charges, 
wheix^ the propcTty is insufficient to |)ay all in full, or 
where those of one class exctx‘d the amount allowed 


for that class, — or otluTwise in relation to any pre- 
ferential charge or the payment theivof, — the decision 
of the Secret arj' of State for War, where the death 
occurs elsewhen^ than in huUa^ and of the Military 
Secretarj’^ to the (Jovernuient of the Pivsidency in 
which the dect^ased was quartered, where the death 
occurs in India, or of such officer or i>erson as the 
Secretary of State or Military Secretar}^ respectively 
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deputes by writing under his hand to net him in 
this behalf, shall be final, and shall be binding on all 
jKjrsons for all purposes. 

Collection and Dhpoml of EtTect^. 

7. Immediately on the death of an officer or sol- 

dier on service, such committee 

On death of olficer or ^ , mi 

on service, com- ot oiTicers as imi}' prescrjlHui 

"" ".o se- \yy Royal Warrant, according to 

the circumstaiH'esof <lifferent cas(*H, 
hereinafter called tlie Committee of Adjustment, shall 
secure all such of his effects as — 

Where the death occurs in the Enlted Kliojd<nn^ 
are in camp or (juartt?rs ; and 
Where the d(‘ath occurs out of tlu' United hnuj- 
dion. are within the station, colony, or com- 
mand. 

8. Provided, that if the repr(‘senlativ(‘ of tlie d(^- 

cease<i. or Ids widow {if any), or 
any (»f his ne\t-o(-kin. pays in 
full tli(* prefen'ntial (harg<*s, tlie 
('omudtte(‘ of Adjustnu'iit shall 
not furth(‘r interfere in nhition to 
the pr<»perty. 

If such payment is not made, tlien, witldm one 
month after the death, the C(>mmitt<‘e of 4 \<ijustm(*nt 
may and shall, without any r('prt*Hentati(»n taken out, 
and as if they were the ntpre>entati\ (‘s of the (leceas- 
ed, and to the exclusion of all oth<*r authorities and 
persons whomscKner, sell or convert into momy such 
parts of the effects of the d(*ceased as do not con- 
sist of monev, — and also wIhtc the death m’curs 
out of the L nitt'd KiinjdoiHy get in and give rcs’eipts 
(which shall l>e eflectual discharges) for all or any 
of the cre<iits forming part of the estate of the 
deceafieil, and kdrig fuiyahle or recoveralde in India, 
or in the colony or jK^ssession in which the deceaiJ- 
ed was quart 4 ^re<l (as the case may lx?), and, if they 
think fit, sue for and recover any of such credits, 
and, after paying tlienx>iit the ex[xjnses attending 
the discharge of their duties, sliull pay thereout the 
preferential charges, and secure the surplus of the 


If obar- 

jfCrt not paid, j>o\vor to 
(’o!niiiitt«‘o to well and 
convert offtiotH. and to 
get in oreditH. and. af- 
t<.‘r payment of expeii- 
m»a. to liccure Hurj)luM. 
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effects, or #ect8 and credits, as 
remaining over after all such pay^ts 

9. Where the death occurs in India, the Com- 
mittee of Adjustment may, in 
to ’d“ivM such cases, under such circum- 
over effecte to Admi- gtances, and at such time or 

niiltrfltor-General. . • i . 

w * — j 

Royal Warrant, according to the circumstances of 
different cases, deliver over the effects secured by 
them to the Administrator-General for the Presidency 
in which the deceased was quartered. 


Disposal of Surplus. 


10. The Committee of Adjustment shall, accord- 

Remittance of surplus ing to the circumstanccs of the 
by committee. case, remit or lodge the surplus 

aforesaid to or in the hands of such Paymaster or 
other officer or person, at such time or times, In 
such manner, and together with such accounts^ 
voiiclicrs, repoiis, and information^ as may be pres- 
cribed by Royal Warrant 

11. Wiiere the death occurs elsewhere than in 


, , ,, , , India, or the death occurs in In- 

Ah to tne payment of , i i • /• i 

surplus where deaths dui, tuc (ieceaseu being (in the 
ti ifu/iu or else- patter case) a soldier of Her Ma- 
jesty's army, then the Paymaster 
or other officer or })erson aforesaid shall dispose of 
the sur[)lus as follows : — 

(1.) Where tlie amount exceeds one hundred 
pminds, he shall pay it over to the representative 
of the deceased, if present at head -quarters ; mid 
ii there is none, shall forthwith remit it to the Secre- 
tary of StaU^ for Whir : 

(2.) Where the amount does not exceed one 


hundred jiouiuls, it shall not be necessary for any 
purpose that n^presentation to the deceased be taken 
out ; but it repn^siMitation is taken out, such Pay- 
master or other v>fficer or jierson shall pay the 
amount over to the nquesentative, if present at 
head-quarters ; 

(3.) Where the amount does not exceed one 
hundred pounds, and representation is not taken 
out, then such Paymaster or other officer or person 
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BbaU ^poee of the amount, or part thereof, (in 
such manner as may be prescribed by ^yal Warrant 
for such cases,) for the benefit of the widow and 
of the children or other near relatives (if any) of 
the deceased, or of some of such persons being pn>- 
sent at head-quarters ; and if there are no such 
persons, or any part of the amount aforesaid is not 
so disposed of for their benefit, he shall forthwith 
remit the whole amount, or the part thereof not so 
disposed of ( as the case may be), to the Secretary 
of State for War. 


12. Where the deiith occurs in India the deceased 


Provision where death 
occurs in India, the de- 
cc4tsod not being a sol- 
dier. 


not being a noldier of Her Ma- 
jesty’s army, tlie following provi- 
sions shall take effect : — 


(1.) The Paymaster or other officer or |x»rHon 
aforesaid shall, as soon as may he after receiving the 
surplus aforesaid, publish such notice ( stating the 
amount of the sur[)]u.s and other particulars respect- 
ing the deceased and his j)ro[>erty) as may lx* pres- 
cribed by Royal Warrant, together with a notice 
stating that all claims by creditors against the pro- 
perty of the deceased are to be lodged with such 
I’ayinaster or other officer or person, who sliull retain 
the suqdus for tAVO months after the first puhlieation 
of such Gazette notice as aforesaid, and shall receive 


and record all claims lodged with him accoriingly : 

(2.) If claims are so lodged, not exceiMling in 
the wliole such absolute amount, or such [>roportiou 
of the surjdus as may be jirescribed by Jioyal War- 
rant, according to the circumstances of different 
cases, then such Paymaster or other officer or {Kirsoii 
shall, at the expiratifui of the said two months, 
}>roceed to discharge the demands of the claimants 
who have lodged claims with him, unl(?HS, under tin? 
sj>ecial circumstances of the case of the dt^ccascnl, 
it appears to him inexjx?dient or unjust to do ho : 

(3,) In that case, or in case the claims l(xlg€Ml 
exceed in the whole the absolute amount or the pro- 
portion aforesaid, then such Paymaster or other 
officer or [lerson shall, without discharging those 
claims, or any of them, transfer the sur[>liis afore- 
said to the Administrator-General for the Presidency: 
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(4.) Where such Paymaster or other officer or 
person does not so transfer the surplus, he shall 
dispose thereof, or of so much thereof as remains 
after the discharge of any claims, as follows : — 
Where the amount exceeds one hundred pounds, 
he shall pay it over to the representative of the 
deceased in India, if any ; 

Where the amount does not exceed one hundred 
pounds, it shall not be necessary for any purpose 
that representation to the deceased be taken out in 
India ; but if representation is taken out there, such 
Paymaster or other officer or person shall pay the 
amount over to the representative in Lidia; 

Where the amount does not exceed one hundred 
jwunds, and rej)resentation in India is not taken 
out, such J^aymaster or other officer or person shall 
di HpoHc of the amount, or part thereof, in India^ (in 
8uch manner as may be prescribed by Royal Warrant 
for such cases,) for the benefit of the widow and of 
the children or other near relatives (if any) of the 
dec eased, or of some of such persons, beings in India ; 

(.'>.) Subject to the forep;oing provisions, such 
Pnymastcr or other officer or person shall, at the 
ex ffirnt ion of such time, not exceeding; in any case 
six montlis, as may be prescribed liy Royal Warrant, 
remit the surplus, or so much thereof as remains in 
his hands after discharging any claims, from Lidia 
to Kfitjltnid, as follows : — 

In the cases of officers of Her Majesty^s army 
constituting the staff corps of the three Presidencies, 
ami in the cases of officers and Earoptan soldiers 
of Her Majesty’s Indian army, to the Secretary of 
State for India in Council — 

In other cases, to the Secretary of State for War, 

Disposal of liestdnc hy Secretary of State. 


13. Tlie Secretary of State for War, or the Secre- 
On rowipt of iiur|)Uw tary of State for India in Council, 

as the case may be, on receiving 
any such surjdus or part of a 
sur|>lu8 as is hereinbefore direct- 
ed to be remitted, shall cause an 
account to be made up, as soon as may be, of the total 


uri)l 

at war or JMtia om 

to bo publiiih(*d 
in 4kc., 
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ftmount to the credit of the dece&sed, includinsr the 
amount of the surplus or part of a surplus so re- 
mitted, t(^ther with all arrears of piy, batta, 
grants, and other allowances in the nature thereof, 
and thereupon shall cause to be published, as soon us 
conveniently may be, in the I^ndon Gazette, and also 
in any newspaiJer or otherwise as may seem lit, a 
notice stating the totsd amount to the credit of the 
deceased as aforesaid, hereinafter called the residue, 
and such other particulars res]K?cting the deceasetl 
and his property as may seem fit, together witli a 
notice stating the mode in wliich any application 
respecting the residue is to be made to the SecreUiry 
of State for War, or to the Secretary of State I’or 
India in Council, as the case may be. 

14. Where the residue exceeds one hundrwl 


Residue exceedinjf 
£1(K) to be paid to 
repreaentative of de- 
ceased. 


due by payin 
deceased. 


O* 

O 



pouruls, the Seer(‘tary of State 
for War, or the Seerc*tary of State 
for India in an the case 

may be, sliall (lisj) 08 e of the resi- 
over to the reprcHeiiUitive of the 


15. Where the residue docs not exceed one 

Re«,iue not exceed- hundred pounds, it shall not he 
ing £KH) to be paid to n(‘(!essarv’^ for any purpose that 
repre«eotatiye, if any. reiireseiUatioii to tlie deceased l>e 

taken out ; but in any case the Secretary, of State 
for War, or the Seenttary of State for India in Coun- 
cil, as the case may be, may, if it seems fit, riH|uire 
representation to be takiui out ; and if on that re- 
quisition or otherwise, representation is taken out, 
then he shall dis[>ose of the residue by paying it 
over to the representative. 

16. Where the residue docs not exc<*ed one 


Where reeidoe doee 
not exceed £1(K) and no 
reprefientatioD, War or 
Jtuiia office empowered 
to pay it orer for bene- 
fit of widow, &c., or to 

it for benefit of 

children, ^c. 


hundred jKiunds, and refiniscnta- 
tioii is not taken out, then, afUT 
the expiration from the first 
publication of the reijuired notice 
the Lnndon Gazette of throe 
months in the case of an officer, 


and of one month in the cose of a soldier, the Secre- 
tary of State for War, or the Secretary of State for 
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' * 

ImUa in Cotmcil, as the case may be, shall dispoae 
of the residue as follows : — 

(1.) He shall, if he thinks fit, pay the 
over to any person showing herself or himself to 
the satisfaction of the Secretary of State for War 
or the Secretary of State for India in Council, as the 
case may be, to be the widow of the deceased or 
to be the child or any relative of the deceased, or 
to be entitled to take out representation to the 
deceased, — to the end that the residue may be 
applied by the person to whom it is so paid over in 
due course of administration, and the same shall 
be so applied accordingly (for which application the 
Secretary of State for War, or the Secretary of State 
for hidia in Council, as the case may be, may require 
such security as seems fit) : 

(2.) Or else, where the deceased leaves any child 
or near relative him surviving, the Secretary of State 
for War, or the Secretary of State for India in Coun- 
cil, as the case may be, shall retain the residue in 
his hands on behalf ot such child or near relative, 
and shall invest the residue, or any part thereof, in 
such manner as may be prescribed by Koyal Warrant, 
and shall a])ply the sums invested, and the income 
lereor, or ajiy part thereof respectively, from time 
to time, for the maintenance, education, or adA^ance- 
nient, or otherwise for the benefit of such child or 
near relativ'c, in such manner as may seem fit, siib- 

ject to Mich regulations as may be laid down by 
Jioyal Warrant. 

17. Notwithstanding anything hereinbefore con- 

ProvKsiou in Jnst- where the residue dex^s 

mentioijod case for Uot exccOfi One JllITKlrpd nniinr?^ 
imminent of out j iiunureu pOUDOb, 

ofrc»iduo, ^*^pvcsentiition to the de- 

«r Qf * r «ot ttlken out, the Secre- 

ton of State for ^ ar, or tlie Secretary of State for 

Jndia m Council, a.s the cuse may be, shall, before 

^ u O'’ any part thereof, in 

manner aforesaid -or after so disimsing of the resi- 
due or any part thereof, if and so far as the disposi- 
tion thereof is capable of revocation, — apply the 
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residue, so much as may be reqmsite, in or to- 
wards payment of any debt of the deceased of wbloh 
he has notice, subject to the following conditions : — 

jPVrst. — That the debt accrued due within three 
years before the death : 

Second . — That payment of it is claimed within 
two years after the death : 

Third . — That the claimant proves the debt to the 
satisfaction of the Secretary of State for War, or of 
the Secretary of State for India in Council, as the 
case may be. 

Any .person claiming to be a creditor of the de- 
ceased shall not be entitled to obtain payment of his 
debt out of any money that ma)', under tliis Act, 
be in the hands of the Secretary of State for War, 
or of the Secretary of State for India in (^)uncil, by 
any means or proceedings whatever, except by means 
of a claim lodged with such Secretary of State, and 
proceedings thereon, under and siceording to this 


Act. , , . „ 

Nothing in the present s(*ction shall ])rejiidicially 

affect the claim of any creditor in respect of a debt 
incurred before the coiniuenceinent of this part of 
this Act. 


Undispofn’d of IteKidnex. 


18 . If in any case the residue or any part there- 
of remains, for one yiair after the 
first publication of the r«iuir<^ 

plied towardH compitB- iKiticC ill the TjukIoh (idzvtu.^ in 
rionatefund. Secretary of 

State for War, or of the Secretary of State for Iwlia 
in Council, as the case may be, undisposcal of or un- 
appropriated, then, as soon as conveniently may l>e 
after the end of that year, the Secretary of State lor 
War, or the Secretary of State for Indm in t ouncil, 
as the case may be, shall cause to be pu )Us ic m 
the Undon Gazette, a notice similar to the original 
required notice, mntatis mutandis, and so or six 
successive years from tlie publication of t le origina 
notice ; and if in any case the residue, or any part 
thereof, remains in the hands of the Swreteiy of 
State for War, or the Secretary of Sute for Indui m 
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Council, as the case may be, undisposed of or unap- 

} )ropriated for six months after the publication of the 
ast of such required notices in the London Gazette^ 
then, at the expiration of the said six months, he 
shall apply the same, together with any income or 
accumulations of income accrued therefrom, in such 
manner in or towards the creation or maintenance 
of such compassionate or other fund for the benefit 
of widows and children or other near relatives of 
soldiers dyina: on service, as may be prescribed by 
Iloyal Warrant. 

rrovided, that the application under the present 
section of any residue, or part of a residue, undis- 
posed of or unappropriated as aforesaid, shall not be 
deemed to bar any claim of any person to the same, 
or any part thereof, that may be established at any 
time after such application. 


Medals and Decorations. 

19. Medals and decorations belonging to an 

Medals and decora- officer or soldier dying on ser- 
tions excepted ; yIqq shall not be considered to be 

comprised in the personal estate of the deceased 
with reference to the claims of creditors or for any 

«0 be disposed of ac purposcs of administration 

ceding to Royal War- under tliis Act or Otherwise ; and, 

notwithstanding anything in this 
or any other Act contained, the same, when secured 
bj?' the Committee of Adjustment, shall be held and 
disposed of according to regulations laid down by 
Royal Warrant. 


Exception as to Regimental Paymaster. 

20. The case of a Regimental Paymaster dying 

Special provision for ou Service shall, notwithstanding 
Rcgi- anything hereinbefore contained, 
be provided for as follows : — > 

(1.)^ That cases shall be deemed wholly excepted 
out of the foiygoing provisions of this Act, save so 
far as they define and give preference to and regulate 
the payment of and provide for decisions respecting 
preferential charges, and as they relate to the duties 
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and powers of the Committee of Adjustment, and to 
medals and decorations : 

(2.) The duties and powers of the Committee of 
Adjustment in relation to the projterty shall never- 
theless, in the case of a Regiu«*ntal Paymaster, be 
deemed to arise in full, immediatt'ly and uncondi- 
tionally, on the death, and to continue notwithstand- 
ing the payment of the prefcrentisd charges by any 
person : ^ 

(3.) Money in the possession or under the control 
of a Regimental Paymaster at his death shall not be 
considered to be comprised in his effects for the pur- 
poses of this Act : ^ 

(4.) The surplus in the hands of the Committee 
of Adjustment shall, in the case of a Regimental 
Paymaster, be dealt with by them as may be pres- 
cribed by Royal Warrant, and not according to the 
foregoing provisions of this Act. 

Administrators- General and other Official 

AdministraU.)rs. 


21. An Administrator-General for a Presidency 

Restriotion on inter- or a Registrar of any 

pcmition of official ad- Court in Ivdia or ill any of Her 
mmwtratora, Mnjcsty's ColoilioH or J)OK8eHHionS 


abroad, or any other Official Administrator, notwith- 
Btanding any law regulating his office indc|x*ndently 
of this Act, shall not interj)OHe in any niunner in 


relation to any projicrty of an officcT or soldier 
dying on service, except in the cases expressly pro- 
vided for in this Act, or unless expressly rcnjuired to 


do so by a Committee of Adjustment, or some other 
officers or persons acting under this Act. 

Where, under this Act, any projierty comes to the 
Duties of administra- hands of any such Administmtor- 

General, Kegistrar, or other Offi- 
cial Administrator, he shall administer the same in 
accordance with the provisions of this Act relating 
to preferential charges and the other provisions of 
this Act, and subject thereto, according to the law 
regulating his office independently of this Act. 

Inhere any money coming, under this Act, to the 
hands of any such Administrator-General, renuiins in 
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his hands after discharge of all debts and liabilities, 
he shall remit the same to the Secretary State for 
India in Council at such time and in such manner 
as he directs, to be retained or to be paid over 
to the Secretary of State for War, as the case may 
require, and to be disposed of according to the 
provisions of this Act, as the residue or part of the 
residue of the property of the deceased. 

An Administrator-General shall not be entitled to 
take, and it shall not be lawful for him to take, a 
percentage on the property of an officer or soldier 
dying on service, exceeding three per centum on the 
gross amount coming to his hands if perferential 
charges have been previously paid, or on the gross 
amount remaining in his hands after payment by 
him of preferential charges, as the case may be. 


Miscellaneous. 


22. Any property of an officer or soldier dying 

Money remitted not Service, coming under this Act 
to be asweta in place to the hands of any Paymaster or 
whore remitted to. Other officer or person, shall not, 

by reason of so coming, be deemed assets or effects 
at the place in which that Paymaster or other officer 
or person is stationed or resides, and it shall not 
be necessary by reason thereof that representation 
should be taken out in respect of that pi’operty for 
that place. 


Where, under this Act, any such property is to 
be paid or delivered over to the representative of a 
deceased officer or soldier or other person entitled to 
receive the same, — 

if such payment or delivery is to be made in India, 
then the Military Secretary to the Government of the 
1 resideiicy in wliich the deceased was quartered ; 

^ *^id if such payment is to be made elsewhere than 
in India, then the ^Secretary of State for War, or the 

Secretary of State Hr India in CouncH, as the case 
may be, — 

may order that such property be transmitted to any 
other place where the siime can be more conveniently 
paid or delivered over as aforesaid ; and the obedience 
to any such order by any Paymaster or other officer 
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or person in whose hands such proprty is, shall a 
sufficient discharge to him, and he shall not he liable 
in any manner by reason of such property havinji; 
been in his hands and having been transmitteil under 
any such order. 

23. Nothing in this Act shall be deemed to pre- 

4 vciit tliG Sccrctary of State lor 

Deduction of arrears ^ ^ 

of subscription to mi li- Ll(iia 111 OoUTlCll. On the UC'Utll 01 

tary and orphan funds. officcT of Her Majesty’s hidiati 

army, from deducting in the Pay ()ffico, from any 
arrear of j)ay due to the deceased, the amount of 
any arrears of subscription due by the deceased to 
the military and orphan funds, or either of them. 

24. The personal estate of an officer or soldier 

dying on service in hidia, not cx* 
Exemption from duty, cecdiug one hundred pounds after 

payment of preferential charges, 
and administered and disposed of under this Act 
without representation l>eiiig taken out, shall not 
be liable to the paynKUit of any duty either in 
Tiidta or in the UniM Khujdmn ; but this provision 
shall not affect any exemiition from duty existing 
independently liereof. 

25. A creditor, as such, shall not lie deemed a 

_ j • • 4 . person entitled to take out ni- 

in g not entitled to claim presentation to tlic deccttsect Wltll* 
property. meaning of this Part of 

this Act ; nor shall a creditor taking out rei)reBen- 
tation, as such, be entitled, hy virtue of such re- 
Tiresentation, to claim from the Secretary of State (or 
War, or the Secretary of State lor India in Council, 
any part of the projierty of the deceased, 

26. Where any original will of an officer or sol- 
dier dying on service comes to 
the hands of the Secretary of State 
for War, or of the Secretary of 
State for India in Council, and 
representation under the same is 

not taken out, then the Secretaiy of State for W ar, 
or the Secretaiy of State for India in Council, as e 
case may be, may cause the same to be deposited as 

follows : — • V I 1 

Where the domicile of the testator was m England 


Deposit in Court of 
Probate^ Ac., of original 
wills in bands of Se- 
cretary of State, and 
declarations of intes- 
tacy. 
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or in India^ or in any of Her Majesty^s colonies or 
possessions abroad, or in any foreign country, then 
in the place for the time being appointed in Loudon 
or Middlesex for the deposit of original wills brought 
into the Court of Probate ; 

Where the domicile of the testator was in Ireland^ 
then in the place for the time being appointed in 
Dublin for the deposit of original wills brought into 
the Court of Probate ; 

Where the domicile of the testator was in Scot- 
land^ then in the office of Commissary Clerk of the 
Commissary Court of the County of Edinburgh ; 

Where an officer or soldier di^s on service intes- 
tate, and under this Act any residue of his property 
comes to the hands of the Secretary of State for 
War, or of the Secretary of State for India in Council, 
for disposal, and representation to the deceased is 
not taken out, then the Secretary of State for War, 
or the Secretary of State for India in Council, as the 
case may be, may, if it seems fit, cause a declaration 
of the intestacy of such officer or soldier to be 
deposited in the place or office where the original will 
of such officer or soldier (if any) would be deposited 
as aforesaid. 

In every such case the Secretary of State for War, 
or the Secretary of State for India in Council, as the 
case may be, may cause to be deposited, together 
with such original will or declaration of intestacy, 
an inventory sliowing the personal property of the 
deceased, and the application thereof) as far as the 
same may be known. 

W here the original will of any officer or soldier 
who lias, before the commencement of this Part of 
this Act, died on service, is in the liands of the 

f Cii W ar, or of the Secretary of 
State for India in Counci f he may, if it seems fit, at 
tiny time cause the same to lye deposited in the place 
or office where the original will of such officer or 
soldier would be deposited as aforesaid if he had 
died aller the commencement of this Part of this Act. 

Every such original will, declaration of intestacy, 
and inventory shall be preserved and dealt with, and 
may be inspected, subject and according to any 
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general or other rules or orders for regulating such 
preservation, dealing, and inspection, and for fixing 
any fees to be payable in respect thereof, os may be 
from tune to time made in that behalf by the Court, 
Judge, or other authority empowered to make general 
or other rules or orders forlike purposes in relation to 
other documents deposited in the same place or office. 


Part II. — Desertion and other Casks. 

[This Fait. ooxuBisting of as. 27 — S0| inolaaivo, it is luuMOoaaaxx to to* 
produce here.] 


Part III. — Insanity. 

[This Partt oonBiating’ of as. 31—34. Inclusive, deals with the manage* 
nent of the affects of insane persons, and may be omitted hero.] 


Part IV. — General Provisions. 

35. Every payment or application of money, and 

Validity of payment., ^very sale or other disposition of 
pales, &o,, under this pro[)erty, inude iiy trie Sen^retary 

of State for War, or by the S<*cre- 
tary of State for India in Council, or by any tom- 
mittee of Adjustment, or by any I ’ay master or other 
officer or person, in. pursuance of this Act or of any 
Iloyiil Warrant for carrying this Act into effect, shall 
, , „ be good and valid as against all 

Indemnity to officers ^ , j 

and others acting under pcrsOnS wllOinHOCVIir ^ aiHl CVCry 

such Secretary of State, and every 
officer belonging to any such Comniitti*!^ and every 
such Paymaster, officer, or person as aforesaid, shall 
be, by virtue of this Act, absolutely disciiarged from 
all liability iii resjiect of the money or other projierty 

so paid, applied, or disposed of. 

36. Her IVlajesty may, from time to time, by war- 

Further regulations rant under the Royal Sign 3lanual, 
by lioyai Warrant. (Jq dll 8uch tilings US are iiercin- 

liefore directed or authorized to be done b^ Kojal 
Warrant, and also prescril>e sucli n^gulations as may 
seem iit, for the better execution of any of the pur- 
poses of this Act. i. 11 u 

Every Royal Warrant made under this Act snail DC 

laid bemre both Houses of Parliament within fourteen 
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days after the making thereof, if Parliament is then 
sitting ; and if not, then within fourteen days after 
the commencement of the next sitting of Parliament. 
37. This Act shall, with respect to the making of 

Commencement of any Royal Warrant under it, take 
Act. effect from its passing, and in all 

other respects shall take effect from the time appoint- 
ed for its commencement in the Royal W arrant first 
made under it. 


SCHED ULE. 


Enactments Repealed. 

ScH«iou and Chapter. Title. Extent of Repeal. 


Ceo. Ill, c. 73.. An Act for rcpfulating- the pay- Sections 1, 2, and 3. 

ineut of rc^fimeutnl debts 
and the distribution of the 
effects of officers and sol- 
diers dying* on service, and 
the receipt of sums due to 
soldiers. 

Geo. IV, c. €1 ... An Act to amend two Acts of The whole. 

the fifty-eighth year of Ilis 
lute Majesty, for regulating 
the payment of regimental 
debU and the dintribution 
of the effects of officers and 
soldiers dying on service, 
and the receipt of sums due 
to soldiers ; and of the fourth 
ywvr of His present Majesty, 
for ]UHiishing mutiny and 
desertion of officers and sol- 
diers in the service of the 
East India CAtinpany. 

n Coo. IV. St Will. 

IV, c. 41 ... An Act to make further regu- Section r>. except as 

latious with re»i>oct to army to jKusioiior prixo 
pensioners. j money. 

20 it 21 Viet., c, 6G | An Act for punishing mutiny Sections Cl to 66, 

ami d<'^erti«>n of t»ffioers and both inclusirc. 

iH^Uliers in the service of the 

East India Coin|m-uy. and for 

regulating in sucli service 

the (wynient of regimental 

debts and the distribution 

of the elTei'ts of officers and 

soldiers dying in the service. 

Ic 27Tici., o* 8.< An Act for punishing mutiny ^ Sections 93 to 102, 

and deiicruoD, and for the \ both inclusive, 
kietter payment of the army 
and their quarters. 
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_ The following Warrant and Regulations have been 
issued under Statute 26 and 27 Viet., c. 57 ; 

ROYAL WARRANT AND REGULATIONS 

Under tlie Regimental Debts Act, 1863. 
ViCTOBIA R. 

Whereas it is by the Rcfriniental Debts Act, 

26 & 27 Viet , c. C 7 . ^‘iiacted (among other things) that 

we may, from time to time, by 
warrant under our Royal Sign Manual, do all such 
things as are in that Act directed or autliorized to Ui 
ilone by KoyalW arrant, and also]>resorib(‘ such regu- 
lations as may seem tit lor the better execution of any 
of the purposes of the Act : 

And whereas it is by the Act further enacted 
that the Act should, M'ith r(‘S]>ect to the making of 
any Jioyal Warrant under it, takt* etlect from its jiass- 
ing, and in all other resjiects should fak(‘ effect from 
the time appointed for its commenciamait in tie* Itoyal 
AV arrant first made, under it ; and no such Warrant 
lias heretofore been made : 

Now, ther(‘fore, we do Iiy this Warrant, undtT mir 
Royal Sign Manual, in pursuance of thi‘said A(*f,and 
by virtue and in exercise of tin* |>o\v(‘rs thiTeby vested 
in us, and of every other power enabling us in tliis 
behalf, declare it to be our will and plcasuri‘ — 

I. That this our Royal Warrant ami the Regulatifms 
hereunto annexed, to i)e adininisten*d and interpreted 
by our Secretary of State for War and our Sc^cretary 
of State for India in ('ouncil (as the casi* may reijuin*), 
shall, subj(‘ct to and in conjunction with the Regi- 
mental Debts Act, DSb^, be tla? soh‘ and standing 
authority on the matters in these our Royal \Varrant 
and Regulations comprised. 

II. That the R(*gimental Debts A(’t, and 

these our Royal Warrant an<l R(‘gulations. shall eoiii- 
nienee ami take etfect on the first day of March, 

III. That where ami so far as the Regimental 

Debts Act, or these our Royal Warrant and 

Regulations do not particularly prescrilxj the manner 
in which any sum of money is to lx? dispm*d of 
or invested, then, and in every such cane, until by 
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further Warrant under our Royal Sim Manual we 
otherwise direct, the same sh^ be disposed ci or 
invested as if the Regimental D'ebts Act, 1863, had 
not been passed. 

IV. That, until by further Warrant under our 
Royal Sign Manual we otherwise direct, medals and 
decorations belonging to an officer or soldier dying on 
service shall be disposed of as our Secretary of State 
for War may, according to the circumstances of 
different cases, tJiink fit. 

Given at our Court at St. James’s, the 30th day of 
September, 1861, in the twenty-eighth year of our 
reign. 

By Her Majesty’s command, 

I)f, grey and KIPON. 

Ji E G U L A T I 0 N S. 

Pretiminan/. 

1. Torino used in these Regulations have the 
same meaning as they have when used in the liegi- 
mentul Debts Act, 1HG3. 

I — Dkath. 

[Si'ctioji 7 of the 

2. Where the dee.eused wa.s an ofticer cmployeil 
on the Htiiff, the Coiniiuttee of Adjustment is to 
consist of two otUeers, to l>c apjiointed by the officer 
commanthug on the station, one of whom is to be, if 
practicable, a field otficer. 

3. Where tlie deoeusi^fl was an officer not em- 
ploytnJ on the staff, the Commit t(‘e of Adjustment is 
to consist of the Major of the liegimeut or the officer 
doing tlie Major s duty in his absence, and two other 
oftici'rs of the n^giment not under the rank of 
Captain (unless officers of the rank or of the ri‘gi- 
meut cannot conveniently lx; htul) to be u[)jK/uiteii by 
the coiumiUKling officer of the rt^giment or by the 
otKcer eominaii<Ung in the station. 

4. WIkw the deceased wjus a soildier, the Com- 
mittee of Adjustment is to couhist of the officer com- 
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iT^ftpHing the troops or company to which the deceased 
belongs, and two other officers of the regiment to 
be appointed by the commanding officer. 

[ Section 8 of the Act.] 

5. The Committee of Adjustment arc, in all cases, 
as soon as practicable after the death, k) make an 
inventory of the property, and an account of the 
debts and credits, of the deceased. 

t). The inventory and account arc to be made in 
dujdicate, on the forms suj)])lied. and each of the 
duplicates is to be certified by the Committee of Ad- 
justment. 

One of the dui)licate.s is to 1x' dealt with as here- 
after in these regulations directe<l. 

Where the death occurs in fnilio. the second of 
the du))licates is to l»e sent to the .Military Se<;retary 
to the Government of the Presidency in uOiich tiie 
deceased Avas (piartered, and is to be delivered by 
him to the Administrator-General ii>r tlie Presidency 
in cases where § (10 of section 12 of tlie .\et a).plies, 
and is to accompany the remittance of tli<! surj)lus m 
cases where § (.o) of the same section appliis. 

Where the death occurs elscuvlien; than in 
the second of the duplicates is to Ijc kept with the 

regimental or other projK'r records. ^ 

7. The effects .securc<l are to be kept m a place of 
security until duly sold or otherwise disposed of. 

8 The effects secured are to la: disposed ol at 
fair and oiien auction at the. most favorabh- opiM.rtu- 
nity,-in the case of an otlicer, in the presence of a 
member of the Committee of Adjustment ; and m 
the case of a soldier, in the jirese.nce of the officer 

commanding the troop or company. 

9. The practice of employing a non-cotmms- 
sioneil officer in selling by auction such of tlie effects 
of a deceased officer or soklier as arc not <;tli<-rwisc 
disrwscHl of, is to lx: adherisl to only m caw-sin wincli 
it apjiears to be most advantageous for the esUte ol 

When much trouble an<l responsibility arc thrown 
ui)OU the man by his fx'iiig so employtsJ, a commis- 
sion, payable out of the cflects, at a rate varying 
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fr<^m two to five per cent, on the amount of the 
p^duce of the sale, according to the greater or less 
degree of trouble and responsibility thereby caused, 
may be paid to him, and charged in the statement of 
the accounts of the deceased, the man^s receipt for 
the amount being annexed thereto, together with 
the certificate of the commanding officer that his 
employment as auctioneer was most advantageous for 
the estate, and that the duties performed by him jus- 
tify the remuneration charged. 

10 . Where the Committee of Adjustment with- 
draw from interference in relation to the property of 
the deceased in consequence of the representative of 
tlie deceased, or his widow, or some of his next-of-kin, 
pitying in full the preferential charges, the Com- 
mittee arc forthwith to forward, together with the 
inventory and account, a report of the facts and cir- 
cumstances as follows : — 

Where the death occurs elsewdiere than in India^ 
or tlie deatli occurs in India, the deceased being (in 
the latter case) a soldier of the Her Majesty^s 
army, — to tlic Secretary of State for War : 

Where tlie deatli occurs in India^ the deceased not 
being a soldier of Her Majesty’s army, — to the 
^Military Secretary to the Government of the Presi- 
dency in which the deceased was quartered. 

[^Section 9 of the Aet,] 

11 . The Committee of Adjustment (in India) 
are to deliver over the effects secured by them to the 
Admiiiistrator-( 5 eneral, only in case they apprehend 
that considerable difficulty or delay may arise in or 
about the collection or realization of the effects and 
credits of the deceased, in consequence of the char- 
acter of iuiy investment, or in consequence of it 
iHung reejuisite to institute some action or suit in 
rcdatimi to the projHa^ty of the deceased, or in case 
there is some other ])eeuUnr circumstance connected 
tvith the proj)erty making it in the judgment of the 
Committw expedient to take that course. 

12 . M here the Committee of Adjustment deliver 
over effects to an Administnitor-General, they are 
to do 80 as scK>n as practicable after they have deter- 
luiued to take that course. 
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18 , Where the Commit^ of Adjustmeot deKver 
over effects to an Administrator-General, they are 
forthwith to forward, toother with the inventory 
and account, a report of the fects and circumstauc^ 
as follows : — 

Where the deceased was a soldier of Her Majesty's 
army, — ^to the Secretary of State for War. 

In other cases, — to the Military Secretaiy to the 
Government of the Presidency in wiiich the deceased 
was quartered. 


[^Section 10 of the Ac/.] 

14. Where the deceased was an officer employed 
on the staff, and the death occurs elsewhere tlian in 
hidia^ the Committee of Adjustment are to remit or 
lodfj^e the surplus as follows : — 

Where the death occurs in the Ihitted Kltujdom^ 
they are to remit the surplus to the General Af^ent 
for the recruiting service in Lmdon : 

AVhere the death occurs nt any station abroad 
(except in Iiidia)^ they an^ to lodge the surplus in 
the commissariat chest, taking a receipt for the 
amount from the officer in charge of the commis- 
sariat chest, which receipt, togetlier with tlm inviai- 
tory and the account of dchts and cnalits, Gi(‘y 
are to transmit to the Secretary’^ of Stat(! for ^\ ar, 
making at the same time a lull re}X)rt oi tli<‘ir |)iO- 
ceedings to the officer commaudiiig on the station. 

15, ^ Where the deceased was an ofliccT not em- 
ployed on tlie staff, and the dcatli occurs elstjwlicrc 
than in India^ the Committee ol A<ljuHtmcnt .an* to 
lodge the surplus in tlje liands ol the li(*gimeutul 
Paymaster, who is to credit the amount in tlic next 
regimental pay list. 

IG. Where the deceased was a soldier ol Her 
Majesty’s army, then, whether the death occurs in 
India or elsewhere, the Committee of Adjustment are 
to lodge the surplus in the hands ol the lie^auHjJta 
Paymaster, who is to credit tlie amount in t le nex 

regimental pay list or casualty return. 

17. Where the death occurs m India, ^ the de- 
ceased not being a soldier of Her Majesty h army, 
the Committee of Adjustment are to remit the 
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besides that steted in the casualty return, hut not 
actually realized when the return is made. 

If any such other property is knomi, a statement 
of the particulars thereof, made out in duplicate, is 
to be forwarded with the casualty return, iunl a 
memorandum is to be annexed thereto ol tlie steps 
that have been taken for recovering or realizint*- tlie 
same under the Act. ^ 

If no such other property is known, a luetnoran* 

duni to that eftect is to be made on the casualty 
return. ^ 

24. Where a deceased oflRcer or solditT leaves a 
will, then, if representation is not taken out,, the ori- 
ginal will, and if representation is taken out, a com- 
plete and authenticated cojiy of the will, is to l>e 
sent along with the inventory, account, and otluT 
papers by the Committee of Adjustment, and is to 
l)e transmitted to the Secretary of State for War or 
the Secretary of State for India in Council, as the 
aise may require. 

Where the original will is sent, a complete and 
authenticated copy of it is to Ixi iirst made* undor the 
direction of the Committee of Adjustment, ami is to 
be kept with the regimental or other proper records. 

[aScc^/c/i 12 r/ the Aet, § (1)*] 

25. The notice under section 1 2 of the Act . § ( I ), 
is to be published by a<lvertis(;ment in the Covern- 
ment Gazette of the Presidency in which the d(^ceas4al 
was quartered. 

2G. The notice is to be in the following form, 
with such variations as circumstances reejuire: — 

The Regimextal Debts Act, 18G3, Section 12, § ( 1 ). 

Notice is hereby given — 

Fii'st , — That information has been received by me 
of the deaths of the officers, non - commissioned 
officers, and soldiers named and described in the 
subjoined table. 

grandly . — That there have been received by me, 
as the surplus of their resjiective pro})ertics, the 
amounts set opposite their resriective names in the 
same table. 
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Thirdly. ’-•■•Th&t all claims by creditors ag^st the 
respective properties of the deceased are to be lo^ed 
wiw me within two calendar months from the date 

of this notice. 

(Signed) A. B., 

Military Secretary, 

Calcutta, the day of 

(The table above referred to.) 


12 of the Act, § (2).] 

27. The |>ower of the Military Secretary to dis- 
charge demands of such claimants as lodge claims 
with him is to arise in the following cases : — 

(1.) If the surplus does not exceed 1,000 rupees, 
ana the claims lodged do not exceed in the whole 10 
per cent, on the amount of the suqdus. 

(2.) If tlie surplus exceed 1,000 ru{>ee8, and the 
claims lodged do not exceed in the whole the sum of 
100 rupees. 

12 of the Act, § (5).] 

28. The Military Secretary is to make the pres- 
cribed remittance, under section 12 of the Act, § (5), 
within six calendar months after the first pubUcation 
of the notice prescribed by ^ ( 1 ) of that sectioxu 
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[Section 13 of the .4c<.] 

29. The notice under section 13 of the Act is to 
be in the following form, with such variations as 
circumstances require 

The Regimental Debts Act, 18G3, Section 13. 

Notice is hereby given — 

First — That information has been received at this 
office of the deaths of the officers, non-commissiontxi 
officers, and soldiers named and descrilxid in the 
subjoined table. 

Secondly . — That there are now standing to tlieir 
respective credits in the books of tliis office, as the 
residues of their res{)ective properties, the amounts 
set opposite their respective names in tlie same table, 
which amounts comprise the sums received as the 
surplus of their respective properties, and all arn»ar» 
of pay, batta, grants, and other allowances wliaU;vcr. 

Thirdly . — That any apjdication resjiecting the said 
respective residues is to be made to the Secretary of 
State by letter addressed to the ruder- Secretary of 
State at this office. 

By order of the Secretary of State for War [or for 
India in Council.] 

(Signed) A. B. 

War office., Pall Mall, lAoidon, S.W., 

[<}r, India Office^ London^ S.W .] 

The day of 

(The ta}»le pr<*viou»ly rcforrwl to.) 
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[Section 20 of the ActJ\ 

30. In the case of a regimental Paymaster, the 
Committee of Adjustment is to consist of the Com- 
manding Officer, the Quartermaster, and the senior 
Captain (present at head-quarters) of the regiment. 

The Committee of Adjustment are forthwith to 
remit the surplus to the Secretary of State for War. 


II. — Desertion, Apprenticeship, and Felony. 

(Part II of the Act, omitted.) 


111 . — Insanity. 

(Part III of the Act, omitted.) 


Tho followinpj General Order was iRsned on the 
2nd February 1865, by II is Excellenc}^ the Governor- 
General of India in Council : — 

William^ ^Ind Fehniary, 1865. 

No, 1 l(i of 1865. — In publishinj^ for general inform- 
ation tlu‘ following Despatch from the Right Hon'ble 
the Seeretjiry of State, No. 41, dated 23rd No vein her 
1863, llis Excellency the Governor-General in Coun- 
cil is ph*ased to announce that the Royal Warrant 
and Regulations No. dated 30th September, 

* WaromwCircuiar, 18()4, issucd in pursuance of the 

‘‘Regimental Debts Act, 1863,” 
will come into openxtion in India on the 1st March 
186)5, from and after which latter date all previous 
rt‘gulationH repugnant to the provisions of the said 
Act and Warrant will cease to have effect, 

2. Copies of the Act and Warrant will be issued to 
Corps and Departments. 

Legislative. India Office, 

No. 41. London^ '23rd Noi^ember^ 1864. 

To His ExcfUennj the Jiiyht If on hie the Governor- 
General of India in OounciL 

With reference to the concluding paragraph of my 
Despatch, No. 29, dated 23rd September last, I here* 



BBOIKENT&L DEBTS ACT. 


405 

with transmit to you a copj of the Regimental I>ebta 
Act, 1863, and three copies of the Royal VVurrunt 
which has been issued under it. As you have Im^n 
already informed, the Warrant should he promulirat- 
ed after the Mutiny Act of 1864 shall have come 
into force, in order to avoid any difficulty which 
might arise from 8a])erses8ion of the regulations lui4 
down in the Warrant by those provisions of the 
Mutiny Act which relate to the same subject, and 
which it is intended by the Warrant to refK?al. ' The 
Warrant, when iwomulgated, will, with the Ivegimental 
Debts Act, be the sole and standing authority on the 
matters comprised in them, and care will be taken U> 
exclude from the Annual Mutiny Act, in futim\ any 
provisions bearing on the subject of the administra- 
tion of the estates of deccas(‘d ()ffic(‘rs and holdiers, 

2. In regard to tlie inf)de of nrocetiding on the 
d(‘ath of an officer or soldier leaving effects, thtj 
Regimental Debts Act an<l the Royal Warrant con- 
tain the necessary instructions. In all cases a rom- 
mittee of Adjustment will be a])point(‘d, who, in tb<? 
case of a soldier of Her Majesty’s jinny, as d(4iried 
in section 2 of the Act, will prociicd, in disposing cd* 
the surplus of the jH^rsonjil (‘sliiOt of the d(*eea>4ed, 
in the manner prcscriiK*d hy siTtion 11 of the Act 
and chiuse 16 of tlu^ Wjirrjint ; and in all otluT canes 
whatsoever (including the estates of commissioiKHl 
officers of Her Majesty’s army, of commisHi<me<l 
officers who constitute the staff corps of tlio thre<r 
Presidencies, and of Avarrant and non-(X)inmissioned 
officers and soldiers who have preftirnsl thii condi- 
tions of local service) will proceed as diri'cted in 
section 12 of the Act and clause 17 of the Warrant, 
by which last-mentioned provision the Military Sc^cn*- 
tary to the Government of the Presidency in which 
the® deceased was quartered is declared to lx; the 
* officer ’ to whom, under section 10 of the Act, 
the surplus is to be remitted, or with whom it is to 
be lodged. 

3, Section 9 of the Act authorizes the Committee 
of Adjustment, in certain cases, to deliver over the 
effects received by them to the Administrator-Gene- 
ral for the Presidency in which the deceased was 
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quartered. What those circumstances are, are indi- 
cated in clause 11 of the Warrant. The course is 
one to which Committees of Adjustment in all pro- 
bability will not find it necessary frequently to resort. 

4. The course i o be followed by the Military 
Secretary on receipt of the personal estate of the 
deceased is }K)inted out in section 12 of the Act and 
clauses 25, 26, 27, and 28 of the Warrant. 

5. The payment of arrears to the Military and 
Orphan Funds is provided for by section 23 of the 
Act. 

6. The only other provision of the Act to which 
I consider it necessary to call your attention is that 
part of section 21 which fixes the maximum per- 
centage to be taken by the Administrator-General at 
three pcir cent. With reference to this enactment, 
you %vil] probably consider it expedient formally to 
declare, by an Act of the Legislature, that section 
26 of the Indian Act, VIII of 1855, shall not be 
applicable to the estates 'of deceased officers and 
soldiers d(‘livered over to the Administrator-General 
by the Military Secretary, or by a Committee of 
Adjustment. 

I have, &c., C. Wood. 

H. W. Nokman, Colonel^ 

Secy, to the Govt, of India, 

By Notification No. 500 of 1870, Military Depart- 
ment, Government of India, on the death of a soldier 
(whether warrant officer, non-commissioned officer, 
or private, &c.), on the unattached list, or attached 
to a department or oftice, a Committee of Adjustment 
will assemble to secure his efibets, and will proceed 
in the miuiner prescrilK‘<l in the Royal Warnint and 
Regulations un<lcr tlie Regimental f)ebts Act, 1863. 

The Committee of Atljustment are, as soon as 
jmicticable, to simd one of the duplicates of the 
inventory and of the accounts, and to remit the 
8un)lu8 — 

To the officer commanding the 8ap]x?r8 and miners, 
~in tlie case of soldiers borne on the rolls of the 
couipaii}^ of royal engineers attached to that coqm. 
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To the ofl&cer commanding the battery of royal 
artillery, — in the case of soldiers borne on the rolls of 
a battery of royal artillery. 

To the regimental Paymaster, — in the case of 
soldiers borne on the rolls of a regiment. 

To the Military Secretary to Government, — in the 
case of European soldiers of Her Majesty's Indian 
army. 

The surplus is to be disposed of by the command- 
ing officer or Paymaster in the manner ])rc‘scrilHHl 
in the Regimental Debts Act, IHb^h the inventory 
and accounts being annexed to, and any lialance 
remitted in, the next monthly casualty return to the 
Secretary of State for War. 

The surplus of estates of soldiers of IIct Maji^sty’s 
Indian army will be dispensed of by the Militaiy 
Secretary to Government, the inviaitory an<l accounts 
l)eing annexed to, and any balance remitted to tbti 
Secretary of ^State for India in a monthly casualty 
return. 
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THE ADMINISTRATOR-GENERAL’S ACT. 

Act No. II of 1874. 


An Ad to consolidate and amend the law relating to the 
ojjke ami duties of Administrator- General. 


Preamble. 


Whereas it is expedient to consolidate and amend 

the law relating to the office and 
duties of Administrator-General ; 

1 1 is hereby enacted as follows : — 

PART I. 


PRELIMINARY. 
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(ft) the territories for the time being respectively 
under the admmistrations of the Chief Commissionera 
of Oudh, the Central Provinces, British Burma 
Ajmere and Mainvara, Assam, and the Andaman ami 
Alcobar islands; 

(c) such of the dominions of Princes and States 
aforesaid as the Governor-General in Council may, 
bj notification in the Gazette of India, from time to 
time direct. 


‘PtesMencyof Madras.’ ‘Presidency of Madras’ includes 
(a) the territories for the time being under the 
government of the Governor of I’ort St. Geor^'o in 
Council ; " 

(ft) such of the dominions aforesaid as the flover- 
nor-General in Council may, by notification in the 
Gazette of India, from time to time direct ; 

(e) Coorg ; 

{d) M) ^sore. 


‘ Presidency of Bombay ’ ^ l^rcsidoncy of P>ond1)ay’ IBOnilrt 

(a) the territories for tlie time under the 

governinent of the. (iovernor of Bomhiiy in ('uuneil ; 

{b) Buch of the dotninionH idoresuid as (ioviT- 
nor-Gcnenil in Council may, l»y noiifiraitlon in the 
Gazette of from time to time, direct; 

(c) the Ilaidarahad Assigned Districts. 
‘Presidency Town’ means tlie town of (’aleutta, 
* Presidency Town.’ Jladras or l>ombay, as llid case 

may be. 

‘Government’ means the Governor-General in 


‘ Government.’ 


Council, so far as the Act ndaUm 
' ^ Presidency of Ii(*ngal ; the 

person for the time lieing aflininisUa'ing the executive 
Government of the Presitlency of Fort St, George, 
so far as the Act relates to the Pn^sidency of Mmirjis ; 
and the |K*rson for the time IndTig aflrniiiistiTing the 
executive Government of the l^residency of Bombay, 
so far as the Act relates to the Presidency of 
Bombay. 

‘Letters of Administration’ shall include any 

letters of administration, whether 
of Admini*- general or limited, or with a 
will annexed, and letters ad 
colliyefida bona. 


52 
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Next-of-kin’ includes a widower or widoif of a 

deceased person, or any other ^r- 

according 

to the practice of the Courts, would be entitled to 
letters of administration in preference to a credits 
or legatee of the deceased. 

See t. 80 of the Indian Succession Act, ante^ p. 92. 

‘ Officer ' means a commisgioned officer of Her 

Majesty’s army, or of Her Majes- 
ty’s Indian army. 

‘ Soldier ’ means a soldier of Her Majesty’s army, 

or European soldier of Her Majes- 
ty’s Indian army, including a 
warrant and a non-commissioned officer. 

‘ Assets ’ includes immoveable, 
as well as moveable, proj)erty. 


Soldier.’ 


* Assets.’ 


TAUT II. 

OF THE OFFICE OF ADMINISTRATOR-GENERAL. 

of the Presidencies 

Gvnerid of Bengal, Madras and Bombay, 
in the three Tresi- tliorc shall be ail Adininistrutor- 

liencicH. i 

Oeneral. 

The said Administniiors - General shall be called 
respectively the Administrator - (ieneral of Bengal, 
the Administrator-( ieneral of Madras, and the Admi- 
iustrator-( ieneral of liomliay. 

5. Such officers shall be npjx)inted and may be 
Appointment, tus- Suspended or removed by the 

authorities hereinafter mentioned 
res{>ectively ; that is to say : — 
The Administrator-General of Bengal, by the 
Governor General in (^ouiicil : 

the Admin istmtor-Goneral of Madras, by the 
Government of Fort St. George ; and 

the Administrator General of Bombay, by the 
Government of Bomliay. 

6. Any person hereafter appointed to the office 

Qaiaiiu»tio»offut«« of Administrator-Gencr^ or offi- 
»ad oonUnnanoe of ex- ciating Administrator-General of 
mikg i»oo»b6nu. Presidencies shall 

be a member of the got of England or Ireland, or 
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by Supreme Courts to 
Ecclesiastical lle^is- 
trars to have same effect 
as if granted to Admi- 
aistrator-Geueral, 


of the Faculty of Advocates in Scotland ; but any 
person now holding such office shall continue to hold • 
the same, subject to the provisions contained in the 
other sections of this Act. 

7. The Administrator-tieneral 

AdminUtmtor Gene- gliall not be deemed in that capa- 
ral not an oflioor of • i ^ f t * i 

Court. City to be an* omccr of any High 

Court. 

8. All probates and letters of administration 

Probates. &C,, granted granted by any of the late Su- 

preme Courts ot rhuncaturc to the 

Ecclesiastical llegistrar of such 
Court in virtue of his office, shall 
have the same effect in all respcH*ts 
as to an}^ act hereafter to be done or reijuired to l)e 
done under this Act, as if they had been granted to 

the Administnitor-Generah 

9. No person now holding the office of Achninis- 

No' AdminiHtrator. triitor-tJoiieral, or la-reafter to be 

appointed to sneli ofiiee m any 
of the said IVeHitlmcies. 
hold the olhee of Kccles 
liciristrar : nor, without the e.v- 
prehft Banetioii ol (>overn!n<*nt, 
any other office togetlier with tliat of AdininiMlraUir- 
Cleneral * 

Provided that the Adininistrator-ticneral of the 
Presidency may be appointed ( tfficial 'I'ruKtee under 
Act No. X\’ll of lH(i4 (to vonsMale an office of 

Official Trustee): ^ - 

“Provided also, that the Administrator-General of 
Bengal may hold the office of Receiver of the llign 

Court of Judicature at Fort W illiam. ^ 

10. It is hereby declared to l>e an offimee punish* 

abl(» in manner provi<led by 

Penalty for trading. hundrwl aiul sixty -eight 

of the Indian Penal Gode, for any A‘lniifii«trutor- 

General to trmle or traffic for his own benelit or (or 

the benefit of any other person, unless ^ “ 

appears to him to l>e tx{K?oient 

Kxocptioa. management of the 

estates which come into his charge under the * 
aious of this Act, and for the sole benefit oi U« 


Geueral to be Eoclertias- 
tical ll(5gi«trar 

Administrator-Gene- 
ral not to licdd any 
other office without 
Bauctiou of Govern* 
ineiit. 
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Beveral persons entitled to the proceeds of such estates 
■ respectively ; but this exception is not to be construed 
to alter the civil liabilities of the Administrator- 
General as trustee of such estates, 

11. Unless the Governor-General in Council, or 

Security to bo pveu ‘^e Government, with the sanction 
byAdminiatrator-Geno- of the Govemor-General in Coun- 

cil, otherwise orders, every Admi- 
nistrator-General hereafter to be appointed shall give 
scicurity to the Secretary of State for India, for the 
due execution of his office, for one lakh of ru{)ee8 by 
his own bond, and for another lakh of ru|xjes, or for 
sefiarate sums amounting together to one lakh of 
rupees by the deposit of Government securities, or by 
the joint and several bond or bonds of two or more 
Hureties to l>e approved by Government, or jiartly by 
such deposit, and jiartly by such bond or bonds : 

JVovided that every Administrator-General may, 

Sidwtitution of secu- with tlic conseiit of (iovenimeiit, 
rityur Biirotios. substitute either of the said two 

last-mentioned kinds of security for another previously 
giv^m for such last-mentioned lakh or any part of it ; 

and ev(*ry Administrator-fJemu’al may, with the 
consent of (iov'ernment, and sliall, from time to time, 
when re(|uired by (hnernment so to do, cause fresh 
sureties to be sulistituted for any of those previously 
bound, so I’ar as the security relat(‘s to tlio due exe- 
cutioii of his office for the time then to come. 

12. No Administrator-General shall be recpiired 

x.> Hcourity nor onth *>>’ into any 

to rvquinMj from administration bond, or to ffive 

tlie grant of any letters of administration to him in 
virtue of his offioe. 

No Ad mi nistnitor- General sliall be required to 
verify, otherwise than by his signature, any {>etition 
j>resented by liim under the provisions of this Act ; 
and if the facts stated in any such [>etition are not 
within the Administrator-Generars own j)ersonal 
knowledge, the jHUition may Ixi subscribed and verified 
by any jierson conqH'tent to make the verification. 

Whoever makes a statement in any such petition 
which is false, and which he either knows or believes 



BIGHTS, POWERS, AND DUTIES OP. 


413 


to be false, or does not believe to be true, shall l»e 
deemed to have intentionally si^ven false evidence in 
a stage of a judicial proceeding. 

13. Whenever an^’^ ]>erson holding the ofl'uv. 

Appointment of ofiS- Adinini>trator-(ieneral obtains 
cinting Administrator- leave of absence, the (roverninent 

General. 

apjioint some jKjrsoii to offi- 
ciate as Admini.strator-Gi'iieral. and such jKTson, 
while so officiating, .shall la^ subject to the same con- 
ditions and be bound by the same res]K>nsibilities as 
the Administrator-General by any law for the time 
being in force, and he shall be deemed to be Admi- 
nistrator-General for the time being under this .\ct, 
and shall be li.able to give security undi-r section 
eleven in like manner as if he had Ijcen !»ppolnted 
Administrator-General. 


- - 

trator-Gcueral, Hitrh 
Court at Prosidency- 
towii to be a 

Court of (xmiiH-tcnt 
juriMliction within 

meaning of Act X of 
»s. 187 and PJO. 


i^virr in. 

OF THE RIGHTS. POWEUS AND DVriKS OF THE ADMIXIS. 

TUATOUdiENEUAL 

(a .) — (ivitnis of /jftfrrs of Adniiol^^fruflon and Pro^ 
bate to the Ad nanistnitor-i Irurnd. 

14 . So f;ir as rcj^anls tlic A<liiiinistrator-rM*i]fTal of 

Ah regards Adminin- aJJ y of tliC Pr(*sii Iclirics of pH'Ilpil, 

Madras and Honihay, tli<‘ 

Court at the Ib'csithaicv-town shall 
he de<aned to In* a Court >f f‘om)Ki- 
tent jurisdietion witliin tin* iriean- 
iiitr of seetion.H one fiundred and 
eijrlity- seven and one hundre<l and ninety of the 
Indian Succession Act, IHth*), whereso<^V(*r within tlic 
rresidency the property to he coinj>riin‘d in tin? pro- 
bate or letters of adiniiiist ration may he situaU?. 

By 8. r, of the Hindu Willn Act. XXI of 1870, it U provid#vl, Ihnt inOiing 
in that Act Hhail affect tin* rights, duties, and pririlckO H of the A<lnimiHtra^ 
torH'Gcneral of Bengal, Mtolriu* or Bombay. A similar U chiu* 

taiued in the Probate and Ad mi uint ration Act, V of 1881, ». 1 iU, 

15 . Any letters of administration, or letters 

In/endti bona, hereafter to Ix^ j^rant- 

ca l,y thfUi-U (>,urt .,f .I.kW 

Administration, uni^ turc ut aiiy Prcsidencv'-t^^iwri, Hliali 

granted to next-of-kin. Atimiuistrator- 
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(j«neral of the Presidency, unless they are granted 
to the next-of-kin of the deceased. 

The Administrator-General of the Presidency shall 

be deemed by all the Courts in the 
Presidency to have a right to let- 
to creditor, non-nniver- tej-g of administration in preference 
^ to that of any person merely on 

the ground of his being a creditor, a legatee other 
than an universal legatee, or a friend of the deceased. 

ITndor tliis Bection the Administrator-General would be entitled to 
letters of a<lminiHtration to the estate of a person, who is illegitimate, 
djing intestate — J}i\VrIlo v. Jironghton, 11 B. L. R., Appx., 6. See 
Notification, No. 2189, dated Hist March 1878, 11 B. L. R., 7 note. 

The right of the Administrator-General to letters of atl ministration 
in prefennico to the persons mentioned in this section applif«, it would 
aeem, only in cases governed by the Succession Act. Sections 187 and 
190 of that Act, which make it compulsory to obtain probate or adminis- 
tration, and also ss. 209 — 287, w'hich lay down the order according to 
which the various persons interested are entitled to administration on 
int»*stecy, are omitted from the Probate and Administration Act, V of 
1881. 


' Next-of-kin ’ in the section means the nearest of kin absolutely, 
not the nearest of kin in Indu — Per Nouman. J.. In ike (iooda of Small- 
*rofld, 20th July. 18 ( 18 , where a brother, the nearest of kin iu India. \va8 
held not to be entithvl in priority to the Administrator-General, there 
being a fatlier and mother alive in England — See Broughton's Custody 
and I’rescrviition of Etetatee of Deceased Persons, p 7. 


10. If tiny jwrson, not being a Hindu. Mnbain- 

inadan, [Parsij t)r Piiddliist, or a 


Other than Hindus, Jke.. 
is te be by Adiuiuistra- 
tor-Geucrah 


jiersori exempted under the Indian 
Succession Act, 1K65, section tlirce 
liundn‘d and thirty-two, from the 


operation of that Act, shall have 
died, whether within any of the said Presidencies or 
not, and wht'ther bi'fore or after the ]>assino; of this 
Act, and shall have left a.ssets i xceediiif^ at the date 
of the death or within one year thereafter the value 
of one thousand ruj>ees within any of the said Presi- 
dencies, • 


and if no person to Avliom the Court would have 
jurisdiction to commit administration of such assets 
has, within one month after his death, applied in 
such Presidency for probate of his will, or for any 
letters of administration of liis estate, 

the Administrati^r-Geiieral of the Presidency in 
which such assets are, shall, within a reasonable time 
after he has hml notice of the death of such person, 
and of liis having left such assets as aforesaid, take 
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♦ 

» 

«uch proceedings as may be necessary to obtain frofn 
the High Court at the Presidency-town letters of 
administration to the effects of such person, either 
generally or with a will annexed, as the case may 
require. 

Whenever the Administrator-General of the Presi- 
dency takes proceedings under this section, it shall 
be sufficient if the petition rwjuired by section two 
hundred and forty-six of the Indian Succession Act, 
1865, states 

(rt) the time and place of the deceased’s death to 
the best of the petitioner’s knowledge or belief 

(b) that the deceased left some jirojKTty within 
the Presidency as hereinbefore delined, and 

(c) the amount or value of assets which are likely 
to come into the petitioner s bands. 


The High Court in Bengal has no power, under this sootion, to grant 
letters of administration to the attorney of the execuU.r of & 
in respect of aesete Hitunte in the runjab— 7^* t/tr of JfuHcan, 

1 B. L. H. (O.C.), ‘d. In Buch a ense, however, of adniiuiwlration 

may be granted to the Adminintrutor-Oeiieral of Bengal — //or/. 

This section docs not prohibit the AdininiKtriitor-(b;reral from ailnil- 

nintcring est«to« of tUn IN. 1 .(KK.- //-.w v- '/rnrfyrja, ' 

The word • Porsi,’ in brackets, has been inserted by Act 1 a ei ih«J, ». l. 

Bee 8. 30, post. 

17. Whenever any person, whetlier a Uiixln, Mu- 

haninia<laJ), [^I’arsiJ r>r l>u<Ulhist,or 
Power bo direct Ad- , J assctS 

apply for administra- ^Yit^liu tllC local limits of lh(* (>rdl- 
tion. nary original civil jurisdiction of 

the High Court at the rrcsidency-towii, it shall Ijc 

lawful for the Court, . , . 

upon the anplicution of any ix-rson inUTestea in 

such assets, or in tlie aue aa.nii.istrat.on ihcnsd, either 
as a creaitor leo’atee, next-of-kin or otherwise, or 
uporthe’ application of a friena of any minor so 

the^pplicalion of tl.o Admim.trator-OoncnJ, 
if the apiilicant satisfies the Court that (langtr 
to be apprihenaea of the 

tion or waste of such ^sets unless j 

tmtmn of the effects of such jierson art; grante<i, 

to make aij order, upon such terms ob ^ 
nifving the Aam'mistrator-General ogamst c^ts imd 

S a. the Court think. 4.. d.mct.ng the 
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AdmmiBtrator-Greneral to apply for letters of adnuiiig. 
tion of the effects of such person: 

Provided that, in the case of an application being 

made under this section for letters 
mndL, of administration to the effects of 
granted under a deceased Hindu, Muhammadan, 
section. p^rgi j ^ qj. Buddhist, or person ex- 

empted as aforesaid, the Court may refuse to grant 
letters of administration to any person, if it be satis- 

CoRta of unnecessary fled that such grant is unnecessary 
application. for the protection of the assets, and 

in such case the Court shall make such order as to the 
costs of the application as it thinks just. 

The word ‘ Pansi,’ in brackets, baa been inserted in this section by 
Act IX of I8«l,s. 2. 

The bare ii 08 .sibiUty that tbe Statute of Limitations may ultimately 
become n bar U) tbe r(‘covcry of aHsetH is not such dangfer of misappro- 
priation OH warrants tbe j^raritingf to tbe Administrator-General of an 
order under this section — Jn the Hoods of Girdar Das v. Vallaba Das^ 
1 Mad II. c. n., 2;n 

A debtor to the estate, it seems, cannot apply for an order under this 
Bection— 

When ordinary letters of administration are granted under this Act 
(but not under this section) to tbo Administrator-General, his title does 
not relate back to tbe death of tbe deceased, nor to tbe date of tbe 
Judge's order directing such letters to be issued, but accrues only as 
fnnn tbe date of the grant of the letters — LalcJiand lUindayal 
V. Gumt\b(i\^ H Bom. II. 0. K. (O. C ), JIO. In that cose tbe Adminis- 
trator-General applied for letters of administration at the desire of the 
widow of the toHtJktor, a Hindu. It was imneces.sary there for the Court 
to consider whetbfir lettfsrs of administration grank^d to tbe Admiuis- 
trat<>r-(ferieral undtT this section conferred on Him any greater authority 
or estate than an ordinary administrator of the estate of a Hindu would 
have— p 152. See, however, s. 1111 of the Indian Succession Act, 
p. 218, and ». 14 of the Probate and Administration Act, anle, p. 3,S0. 


18 . Whenever 

Power to enjoin Ad- 
ministrakw-Oeneral to 
coUect and bold assets 
until right of siiocesaion 
or ail ministration is as- 
oertained. 


any person, whether a Hindu, 
Muhammadan, [Parsi], or Bud- 
dhist, or not, shall have died, 
wliether before or after the pass- 
ing of this Act, leaving assets 
within the local limits of the ordi- 


nary original civil jurisdiction of any of the said 
High Courts, and such Court is satistied that danger 
is to be appix*liende<l of the misappropriation, deterio- 
ration or waste of such profierty, before it can be 
ascertained who may be legally entitled to the succes- 
sion to such projierty, or whether the Administrator- 
General is ent it led to letters of administration to such 
deceased person, 



BIGHTS, POWBBB, AKD DUTIES OE. 


417 


tlie ' Court may authorize and enjoin the Admi- 
nistrator-General to collect and take possession of 
such property, and to hold or deposit or invest the 
same according to the orders and directions of llie 
Court, and in default of any such orders or directions, 
according to the provisions of this Act so far as the 
same are applicable to such projHTty ; 

and the Administrator-General shall be entitled 

Bate of commission to a Commission of one ver centum 
payable in such case. upon the amount of all luoveablc 

assets collected or received by him in pursuance of 
such order, and also to reimburse himself for all pay- 
ments made by him in respect oi the assets whieh 
a priv'ate administrator of such assets miglit hiwlully 
have made ; 

and in case letters of administration of any sueh 
property are afterwards granted to the Administrator- 
General, the said commission of one per rrntum sluill 
be deemed a part jiayment oi the eoinmission payable^ 
to the Administrator - General umier the letters oi 

administration. . . 

Any order of Court made under tlie ]>rovisions ot 

this section shall entitle the Administrator-thmeral to 
collect and to take possession of such jiroperty. ami, U 
necessary, to maintain a suit ibr the recovery th.weol. 

The word ‘ Perei.’ iu bracket,, ha, bceu aJded by Act IX of IKHl ». 

An it u.ee’tTn tue propeO-r 

a‘!miniwtratiou. ho tar n i , ^ 

of the deceaHea-Z/W v. /Jurty Dosm ihut, 1 Uoul.. 


Probate to be j^rant- 
ih 1 to ♦‘xcewtor 
inj? in the cour-e of 
proceodingH taken by 
Administrator-General. 


). If ill the course 111 l<n>- 
ceediiigs to obtain letters of ii<lmi- 
nistraiTon under the provisions 
section si.xteen or section seven- 

any executor appointe .1 by ^ f 

a,.iK,irs according to the P-'f '^Vf ,^.lXr 

, 'roves the will and accepts the <dhce . 

^ or if any jKWSon ap,«ars acconlmg to . 

and make.s ont bis chum to letters ! 

Sy L is miuired of him hy law or by the practice 
of the Court, 
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the Court Aoll grant probate of the will or letters 

of administration accordingly, and 
tokSSby shall award to the Administrator- 

Oeneroi to be paid oat General his costs of the proceed- 
of eetatee. taken by him, to be paid 

out of the estate as part of the testamentary or intes- 
tate exjKJiises thereof. 

20. If no person appears according to the prac- 

tice of the Court and entitles 
If Tio °l ijitnself to probate of a will, or 

^Docarity. ^ grant of letters of adini- 

grftDte<i to Administra- DiHtration as next-oi-Kin oi the 
tor-Ocnerei. deceased, 

or if the person who entitles himself to a grant of 
administration nc'glects to give snch seeurity as may 
Ih‘ recpiired of him by law or according to the ])rac- 
tice of the 0(»urt, 

the (’-onrt shall gnint letters of administration to 
the Administrator-General. 

The AdniiiiiHtratoMirttnfiral in eiititletl under tbifl aud s. 15 to a grant 
in preforenco to au ordinary pocumary legatee. 

21. The Adrninistrator-Glcncral sliall, when duly 

aiitliorizcd or reindrcd so to do 

T»I ill C(.riaiii iiwiMto !'>' the iMilitaij becretai-y to (»ov- 
(iflcuru Hiid diKifibiito onunent, secure and distribute the 

the effects of Holdierii. ^ i ^ ^ i x i* 

assets OI tlie estate and enects ot 
uiiy oftieer, soldier, or otluT j>erHon subject to any 
Articles of War, in all cases in wliieli sueli ibstate and 
etlects do not exceed in the wIioK* live hundred rupees, 
charjiiui;' th(' estate with a colnllli^sif»n of three //e/’ 
cefitunt only. 

It shall not l>e necessary for the Administrator- 

(leiieral to take out letters ot admi- 
nistration in <'ases referred to in 
this section : hut he shall have the same. |>owers 
with n'l^ard to all such assets iis lie would have ha<l 
if he hatl taken out such letters. 

When the Administrator-Genend applies for 
letters of utliididstration to the 
etfiH'ts of any officer, soldier or 
other jHTson subject to the Arti- 
cles of War, the Court may prant 
letters of ad minis tratiou 


to grunt Ad- 
mi nbitnitor-Oen«* nil let- 
tort Umitod to punnwo 
of detltng with iw*<wU 
in acoortinnen with 1U>- 
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Administrator-Gene- 
ral not precluded from 
applying’ for letters in 
any case within one 
mouth after death. 


limited to the purpose of dealinfj with sudi effi*cts 
in accordance with the provisions of the Ke|;;iiiieutal 
Debts Act, 1863, or any other law for the time beiii*; 
in force relating to the payment of ngimental debts 
and the distribution of the effects of officers dying on 
service. , 

See Regimental Dehta Act, l&GIl, ante, p. 378. 

23. Nothing ill this Act is intended to preclndc 

the Admiiiistrator-Genenil from 
ap])lying to the (\)urt for letters 
of adiriinist ration in any case with- 
in the period of one month from 
the death of the deceased. 

23A. Probate or letters of administration granted 
* . hv the Higli Court at Cah ntta, 

iett<?rft granted to Ad- 3ladras or i>omi>ay to the Aumi- 
mimstrattir-Gcuerai. iiistrator-( iciieral ot tlic IVesi- 

deiicy of Bengal, ]\Iadras or liombay, as tlie ease may 
be, shall have effect over all the ])ro|)<Tty and ewtat«', 
moveable or immoveable, ot tlic dcoeiisc!*! throughout 
such Presidency, and shall be, ooiichisive as to the 
representative title against idl debtors of the, deeeiise<l 
and all persons holding jiroperty •-vliidi Udongs to him, 
and shall afford full indemnity to all del»tors paying 
their debts and all ptmons delivering up such property 
to such Admiuistrator-deneral : Provided that Urn 
High Cmurt may ilirect, by its grant tliiit Kueb pr.»- 
bate or letters of administration sliall have l.kc etba-.t 
throughout either or both of the other l*res,de,..-u-s 
Whenever a grant of probate or letters 
nistrutiou is made by a High < oiirl to 1 1 < " ‘ "j ” 

trator-deneral, with such effect us J’ ' ' ^ 

Registrar of such Court shall send to each ol ‘ 

two High Courts a certificate that .f ‘ 

been ina<ie, and such certificate shall l.e tiled by the 

Court receiving the same. 

Thia BCCtion has been inserUjd by ». .3 of Act IX of 

24 If any letters of administration granU-< to the 
Zi. any .^,],„i„i„trator-(;eneral under the 

After revocation, let- of this A(*t reVOk(!<l 

Wr. of wlmmi-tration proMSloHS OI IHIH i» t 

grantod U» Admin mtra- pecalleil, the saiUC SJiall, lar 

him as regards the A.l rui nistrator-f ,c 

been voidable only. CHll aXlii ult {KjrSOliS ttCtlUg 
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hU authority in pursuance thereof, be deemed to have 

been only voidable ; except as to 

EseqitiMi. 

nistrator-General or other person as aforesaid, after 
notice of a will or of any other fact which would 
render such letters void : 

Provided that no notice of a will or ot any other 

fact which would render any such 
Proviso. letters void, shall affect the Admi- 

nistrator-General or any person acting under his 
authority in pursuance of such letters, unless, within 
the period of one month from the time of giving such 
notice, proceedings be commenced to prove the will, 
or to cause the letters to be revoked, nor unless such 
proceedings be prosecuted without unreasonable delay. 

25. If any letters of administration granted under 

this Act be revoked upon the 

Validity of payments ppoductioil and prOof of a will, 
made by Ailmmmtmtor- r .. S ^ i 

Oonerai prior to revo- ull payments made or acts done 
caUou of administra- Under the autliority of the 

Administrator-General in pursu- 
ance of such letters of administration prior to the 
revocation tliereof, which would have been valid 
uiid(‘r any letters of administration lawfully granted 
to him with such will annexed, shall be deemed valid 
notwithstanding such revocation. 

2G. If an executor or next-of-kin of the deceased, 

who has not been j:iersonalJy 
served with a citation, or who has 
ami Kraot not had iioticc thereof in time to 

cuw or u^toi-ki.r'” appeur pursuiint tliercto, establish 

to the satisfaction of the Court a 
claim to probate of a will or to letters of administra- 
tion in i>refeivnce to the Administrator-General, any 
letters of administration grunted by virtue of this 

Act to the Administrator-General inav be recalled 

•/ 

and n'voktHl, and probate may be granknl to such 
executor, or letters of administration granted to such 
Other j>er8on as iifoi\*said : 

Provided that no letters of administration gnmted 

Tim® within which to the Adininistmtor-Geiieral shall 
appiicAtiou to rtvoke IT* Yoked ov recalled for the 

be m«a®. cause atoresaid, except m cases m 
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in 


Costs of obtaining 
administration, &c., 
may. on revocation, be 
ordered to be paid to 
Administrator - General 
out of assets. 


■which a will or codicil of the deceased is proved 
the Presidency, unless the application for that puqiose 
be made within six months after tlie frrnnt to tlic Ad- 
ministrator-General, and the Court be satisfied tlmt 
there has been no unreasonable delay in niakiii}' the 
application, or in transmitting the authority under 
which the application is made. 

27. If any letters of adniiiiistration jifninttnl to 

the iVdmiiustrator-General in pur- 
suance of this Act be revoked, 
the Court may order tlie costs o( 
obtaininiT such letters of adininis- 
tration. and the wlinle or any ]>art 
of any commission which would othiwwise liav(^ been 
payable under this Act, together with the e()stK of 
, the Administrator-General in any proceedings taken 
to obtain such revocation, to lx; |)aid to or retained 
by the Administrator - General out of any assets 
belonging to the estiite : 

Provided that, in any such case, when the dereased 
has left a will a[)pointing an executor, and probate 
■ of the Avill has been granted by any Court in the 
Presidency to sucli executor within three months 
after the death, or when the widow or next -of-km 
has, within one month if resident wiiliin tlie rresi- 
dency or within three niontlis il reMdent l)eyon< 
the Presidency, obtained from any such ('ourt letters 
of administration to the estate and efli-ets ol tlie, 
deceased, then, and in either of such ca^-s, the Adim- 
nistrator-General shall (without jirejui r.(. <> ^ . 

visions contained in sections seventeen and ) 

not be entitled to receive or retain any J 

out of any asset.s belonging to su.li ‘-tate i. m | 

within the jurisdiction ot the (.ourt n " » | • j 

or adminirtrutk,,. h», I**" ^ 

wa« that au onhtT paw<< y al a parUcuUr raU', waa 

idlowing the AdmioilWator Oenertt l>,U-nt. Wh^n- there h»» h«n 

28. When the Administrator-Genend has ^ 

Huch notices as would nave neen 

UJ an 
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administration-snit, for creditors and others to send 
in to him their claims against the estate of the 
deceased, he shall, at the expiration of the time 
therein named for sending in claims, be at liberty to 
distribute the assets or any part thereof in discharge 
of such lawful claims as he knows of, and shall not 
be liable for the assets so distributed to any person 
of whose claim he had not notice at the time of such 
distribution ; and no notice of any claim shall affect 
him unless proceedings to enforce such claim are 
commenced within one month after the giving of 
such notice and prosecuted without unreasonable 
deW. 

Nothing herein contained shall prejudice the right 
of any creditor or other claimant to follow the assets 
or any part thereof in the hands of the persons who . 
may have received the same respectively. 

Thin Bootion has been Bubstituted by s. 4 of Act IX of 1881, for the ori- 
ginal e. 28 of this Act. which waw as followH : — 

“ Whenever the AdniiniHtrator-General declares a dividend among’ such 
cretlitorH of the deceanod as have proved their debts, and notifies the 
payment of hucU dividend by advertisement in the official Gazette, no 
crediU)r of the deceoNed who has not ])reviouKly to such declaration and 
advertisement proved his debts shaU be entitled to participate as such 
in the assets wherewith such dividend is ma<ie. 

“ Any payment or delivery of assets to any legatee or to any person 
eritithnl in distribution, which is nmde by aa Adiniuistrator-General 
aft«’r the expiration of one year from the grant of the letters of admi- 
nistration under which such payment or delivery is made, shall be 
allowed to the Administrator-Geueral as against all creditors and other 
claimants against the estate, of whose debts or claims he has not had 
notice Insfore making such payment or delivery : 

“ Provided that nothing herein contained shall exempt the person to 
whom such }>ayinent or delivery is made from any liability to refund to 
which he would otherwise be liable : 

IVovidcfl also, that no notice of any debt or claim shall affect the 
Administrator General, unless pr<>cee<lings to enforce the debt or claim 
are eotninenctsl w’ithiii one month after the giving of such uotioe, and 
ore proeocuted without unreasonable delay.” 


of adminis- 
tration to liH' gmuttnl to 
Administrator • General 
by bis name of office. 


All letters of adinmistra- 
tioii granted to any Administrator- 
(leneral in virtue of his office 
shall 1)0 granted to him by his 
name of office, 

and all letters of administration heretofore granted 
Authority ipiTeu by to the Ecclesiastical Registrar or 
lotuaw. Adininistnitor - General ofiiciallv, 

or granted to any Administrator-General in virtue of 
Im office^ shall authorize the Administrator-General 
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for tbe time being of tbe same Presidency to set as 
administrator of tbe estate to wliicb such letters 
relate. 

* Thifl section antborizee tbe Administrator-General to act a* 
trat4^ of estate to Trh 'wk surh let t ere reiate. Tbe Act is silent as to 
the area over 'which the f^rant once made is to operate. lu /« 
the Ottodeof Hefreon, 4 C. L. It.. 42 ; (S. 0.) I L. H , 4 Calc,, T70, the qnew-. 
tion arose whether, since the passing of Act XIII of 1875, in the case of Uio 
Administrator-General, letters of nthninistration were confinwl to the 
province in which the grant was maiio. It was held in that case. Uiat 
grants of letters of administration to Adniinistrators-tJeueml. now. as 
formerly, though general in form, were limited the Presidency of 
the Administrator-General to whom tlM*y were gmiitwl, such grants 
>)eing, it was held by Gauth. C. ,1.. and Whitk, J,, governed entirely by 
this Act, and unafftK;b'*d by Act XIII of 1875. 

See notes to s. 242 of the Succession Act. 

In In ih- (lOOfift of Sltiimnchurn Mulhrk, 1. I,. 11 . 1 f'alc.. 52 ; fS C.) 
24 \V, 11.. 2<M», where probate limitiMl to Bengal had sln ady been 
previously to Ist April. 1875. in ('ulentta, nn nitplicati.ui was made u> t 
same Court for a grant of probate* limits’ll U* properly wbi«di the lestat... 
had left in Bombay. The Court (Gauth. r. J.. and M A('I'M J ). 
nftirmiug an order made by Makkhv. J.. held, that, under Act XU I of 
1875, the application could not he grautcai. 


30, Every proliatc p^nintetl to any Adniinistrator- 

(iencral, of a will ivlicrciii lie is 

LHOH-i HH <-XCCUt..r l.y virl.H- ,.f 

named as executor by otticc, sliall f)C ^raiilctl tO llUll 

virtue of his office. iiuDK* of ol}i('<* and nliall 

autliorize the Administrator - ^ General for i 1 m‘ time 
l)ein^^ of the same Presid(‘ney to art as exeriitor of the 

estate to which such probate relati s. 

31 . Any ])rivate executor or administrator maj% 

. \vith the previous consent ol the 

Transfer by pnvat-e .... * i’ I r ♦! P»*/. 

cxwutor or adrpiuistra- Administrator-t lemTal ol the I n- 

“li ‘rSu™’';; ’■! » 17:;"^ 

admin ifitration. ('Ompriseil 111 th(‘ prothlte. l>r llttfTH 

(.f administration is sitnato. l.y an inslrnin..nt. in 
^^-ritin.r under l.is band. iK-aringa stan.|. oi ten rnin.-s 
and notified in tbe b.eal (ia/et.e. transfer all estaU^ 
effeets, and interests vested in bin. by virtue ol m. b 
probate or letters to tbe Adniniistratord.enerul by 

'"Ud tLrLr'm t\ici transfbrror sb^ 

all liability a-s sueb executor or adnnn.str. mr • J « ^ 
case may be. for any act or omission m ^ 

8.aid pro,x-rty afUT tbe date ol ^ 

shall have tbe rights am Ixi subject ‘ "“‘‘y 
which be would have biul, and to which be Moul 
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have been subject, if the probate or letters of admi- 
nistration, as the case may be, had been granted to him 
by his name of office at the date aforesaid. 

Nothing herein contained shall be taken to exempt 
any such transferror from liability for acts and 
omissions in respect of the said property prior to the 
transfer. 

32. Whenever the Administrator-General carries 


ov’er assets to separate accounts 

AppointniGiit of OiR" ’I'l. i i in 

cial TruHtee a« trus- 111 his books, he shall notity the 
tee of a» 8 et« carried in the local official Gazette ; 

to separate accounts. ... • i . i A 

and he may, with the consent of 
the Official Trustee, and subject to such rules as the 
Gov^eriior-General in Council may from time to time 
prescribe in this behalf, appoint the Official Trustee 
to be the trustee of such assets ; and upon such 
appointment such assets sliall vest in the Official 
Trustee and liis successors in office, ancl be held by 
liim and them u[)on the same trusts as the same 
assets were held immediately before such appoint- 
ment. And for the purposes of Act No. XVII of 
18(>4 such^assets shall be deemed to have been vested 


in the Official Tr 


ustee under section ten of that Act. 


33 , All estates, effects, and interests wliich, at the 

VetiBp of enut™, ^’f tkc dciitli, resignation or 

A:o., in Hucct-Hsor of Ad- rcmoval froiii officc of aiiv Adnii- 

miuiHtrator-Ueneral. ' ^ t ^ ^ i • 

nistrator-Ccneral, are vested in 
liim by vii’tue of such letters of administration, 
probates or transfers as aforesaid, sliall, upon every 
such death, nvsii^nation or removal, eease to be vested 
in him, and shall vest in his successor in office imme- 
diately upon his ajipointment tliereto. 

All IxHiks, papers, and documents kept by such 
Adiiiinistrator-Ceiua*al by virtue of his office or as 
such exeinitor or transfiTree as aforesaid, shall be 
transferred to an<l vested in his successor in office. 


bif and lujainfit the Administrator- (general , 

34, All suits and other proceedinjirg commenced 

by or uj^ainst any Admin Istrator- 

u> suo at»a >H* »ued Geiiend in his representative cha- 
in hia nam« of office, ^ , i i 

nictiT, may be brought by or 
against him by liis name of office, 
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and no suit or other proceeding heretofore or here- 
Bait not to nbnto by after commenaxi by or against 


Proviso as to costs. 


ral, either alone or jointly with any other }KT8(m, 
shall abate by reason of the death, resignation or 
removal from office of any such Administmtordjeiuv 
ral, but the same may, by order of the Court, and 
u[X)n such terms as to tlie service of notices or other- 
wise as the Court inav direct, be continued hv or 
against his successor immediately iiiK>n his appoint- 
ment, in the same manner as if no such death, resig- 
nation or removal had occurred: 

Provided that notliing hereinbefore contained shall 

render any sueli successor per- 
sonally liable for any costs in- 
curred prior to the order for continuing the suit 
against him. 

35. If any suit be lironglit by a creditor against 

any Administrator-Cencral in his 
r(‘]‘>ivsn.tat i VO churacU-r. 1 ho plain- 
tiff slitill ho liahlo to pay Iho co.stH 

of the suit down to and including the docra^. 
upon proof by affidavit or olliorwiso that not 
than one month previfiiiH to the iuHtitntion <.»f the 
suit he had applied in writing to the Administrator- 
General, stating the amount ami oilier particulars of 
the claim, and supjiorting the same hy such evidence 
as, under the cireiimslanoes of the ease, the Adminis- 
trator-General was reasonahly entitled to require, ami 
that the Administrator-General had ref used or m-g- 
leeted to register the claim according to the [iractiee 

of his office. . 

If in any such suit judgment is iirononnceil in 

favour of the plaintiff, lie shall, nevertheless, l»e only 

entitled to payment out of th(^ assets of tlie ileccasct 

equi.lly and ratably with the other creilitors. 

0 «nerml, before jndBtiienl. took bot 

before execution Uie wle-proc^le with which 

The High Conrt hel.l, wi. elitled U. r.nk only 

thU »ectioii corre«pond». the plaintirn H c It. M. 

with other creditor* —i^^^^***^^** SuMMaf/fa v. Cw>*. 
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(e.) — (Jr*ant of Certificates by the Administrator* 

(ieneral, 

36 . Whenever any {KTson [^not briny a Hindu. 

U w>mt C««. A.imi- Muhnmuuidnn. or limhih^U or 
nintrntor-^ifiTir'rai may eutpled under the Indian Suc 

certificauj. j hundred and 

thirtiptiro^ from the operation of that .te/] shall hav(^ 
died, whether within any of tlie said [^residencies or 
not, wlietlier Indore or after the passiiif^ of this Act. 
and Avhether testate or intestate, and sliall have left 
aHH(»tH (whether inoveahle or iminovcahle, or both) 
within any of the said Pr(‘sidenci(‘s, and the Adininis- 
trator-Cienenil of sucli IVesidency is satished that 

k 

such asH(‘tH do not ex<H*ed in tin? whole one thousand 
ru|KH*H in value, he may, after tlie lapse of one month 
from the death, if hr thinlx fit. or Ix'fore the la|)se f>f 
the said month, il* he is re(nu‘sted so to do by writing* 
under the hand of tlie (‘X(‘Cutor or tlie widow or 
otluT ptirson entitled to administer the tdfeets of tin? 
<le(!eas(*d, <;rant to any person elairnin^^ otherwise than 
as a en*di(or to Ik* entitl(‘d to a sliare of such assets, 
eertiheates nnd(‘r liis han<l entitling' the (‘laimant to 
r(‘<*eivt‘ the prop(*rty lhen‘in nu‘ntione<l, iK'lonji'inir to 
the (‘Slate of tlu! de(H‘as<‘d, to a value not exceedintr 
in the whole one thousand ni|K*(*s : 

Ihovided that no certificate* shall be ixrantevl under 

No .vnifirato (o l>n HCCtioll wllCIT proUiltC of tllC 

wiu’n* prohato dei*<‘ascd s will or letters of ad- 

or iMiinuiiMtrttti<ni Uikcri • • j. *• i i • ax* .. i 

out. or iu r.Hptvt of ministration ot Ins ettects has or 
mom'v in (a^verumeut havc lK‘en i^’niiitcd, or in respect 

Itauk. ^ r. 1 • 1 • 

ot any sum ot money de|K)sited in 


a (iov(*rnment Saving’s Hank. 

wordt* iu braokt'tw have lkH*n rofH'alod hj* h. T* of Act IX of 1881. 
fck)« Act XXVn of H. 2. and Act XXVI of 1855. 




in cases falling within section thirty-six, 
no {KU>ion claiming otherwise tlum 
as a creditor to l>e entitled to a 


share of the effects of the deceased 
obtains, within tlm*e montlis, a certificate from the 
Administrator-General under the same section, or 
letters of lulministration to the estate and effects of 
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the deceased, the Adrninistrat^^r-Genenil may adiiiU 
nister the estate and effects withtmt letters of admi- 
nistration, in the mime manner as if such letters hud 
been jj^ranteil to him ; 

and if he iie^kvt or n^fuse to take ujs^n 
the administration of the estate and effects, he 
u|H)n the a[>|dication of a cn^ditor, and U|H>n lieiti^ 
satisfied of his tlth*. ;jfrant a et‘rtilieat4‘ in the same 
manner as if such ere<litor weiv entitled to a share 
ot the effects i>f the d<‘e<*as<Hl, 

and su(‘h eertiti('at<‘ shall havi‘ the same 4*fftH^t ns 
a rertifieate granted nnder the provisions of tlie same 
s<*etion, and shall he siihps't to all the pn>viHions of 
this Aet which are apjdlc'ahle to sindi eertifieute : 
l*r(jvide<i that the Administralor-t Jeneral may, Ik*- 

fore irraiitioLT such eerlilit'ate, if 
he think lit, n‘<|uire tia* creditor 
to trivi* reaHonal)le s»*enritv for the tine administration 
of the e>tatt‘ and (Ifeets the de(*ease(l ; [and such 
de<H‘ased was not a Hindu, Muhammadan, l*arsi, or 
Ihidilhist, <»r e\t*m]»t< d under tin* Indian Suee<*ssion 
Act, J HOo, section thre< hun<lred and thirty-t wo, fn>rn 
the o|KTati<»n of that A<*t.J 

The iii havt* by *». r» of Aei IX at ISSI. 


’ntviM). 


.‘]H. Th(‘ Administrator-t Jeneral shall not Ik* Ixnind 

A.imlni«tr.u.r.f;. n,.- «'/ J-'raiit ally f ClTf ilioal.' im.l.T HIT- 

not Ikiuii'I to arrant tloJl tliirty-six or tliirt y-s(‘ven] 

umi.-m- i.,- r,.- sati.r.-i nf'tiu- 
of file elaimanl and of the value 

of the assents the d(*e(‘ased, eitlier hy the oath or 
affirmaticui of the claimant (irhlrh tmth or nffunuitum. 
the AthnlnisfratiH'’( iriirrnl is hrrehif tififlufrizetl (a m/- 
luinister or take), or hy such other evidence as he 


reijmres. 

Till* word*? in hracket^^ [ ] have lii^n «uh»titut«l hy n, ^ of Aot IX of 

ISSI . for the woni»* • unrh ourtificatc,' The wordn Lu have I#<wti 

repealed hy the aAine Mectiou. 


39. A copy of any hucIi certificaU* with a receipt 

Copy of c«rtifi<-,i« aimcxi'il Hiiall, when mu-Ji c^ipy 
with receipt anuix**<t aiul receipt urc Hij^iied hv the }s*r- 

wUo« »isrne,l by oon.fi. hiW 

been grunted, be a full diMcliarge 
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entitled to the same, during the same period, speci- 
fying the amount of such balances and the persons 

to whom paid. 

Such schedules shall be filed of record in such 

Schedules to be filed High Court, and shall, within 
uud published. fourteen days afterwards, be pub- 

lished in the official Gazette of the Presidency by the 
Administrator-General ; 

and cojiies thereof in triplicate shall be delivered 
by Hucli Administrator-General to the Government, 
and slnill be sent by such (irovernment to the Secre- 
tary of State for India, in onler that such Secretary 
may, if he think fit, order the same to be deposited 
at the India Office for public inspection, and cause 
notices to he pul)lislied in tlie Limdon Gazette and 
other leading ne\vs))ap(Ts, tliat such schedules are 
open to ins|)(*ction tliere, or make such other orders 
respecting the same as he thinks tit. 


j^virr IV. 


OF THK AVDIT OF THK APMINISTRATOR.GENERAT/S 

ACCOrNTS. 

io. The (Jovernment shall, from time to time, 

Governnumt to up- appoint auditors to examine the 
pv>iut ttvuiiU)rH. accounts of the Administrator- 

General at tlie times of the deliverv of the said sche- 
duU‘s, and also at any other time when the Govern- 
ment thinks fit. 

Auatu-r. u. .-xamin.? inulitoFs shall examine 

, ttuti ri*iH>rt to tlie soheilules and accounts, and 

“ ' ‘it 1 ' 

report to the Govenimont — 

(u) Whether they contain a full and true account 
ol everything which ought to bt* inserte<l therein, 

(/>) whether tlie lKS)ks which hy this Act, or by 
any such goiUTal rules juid onlers as hereinafter 
mcntioueilj are directed to l)c kept by the Adminis- 
trator-(Teneral, have been duly and regularly kept, 
and 

(c) whether the assets and securitieR hav^e been 
duly kept and invested and de|>osited in the manner 
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prescribed by this Act, or by any such rules and 
orders to be mode as aforesaid. 

47. Every auditor shall have jx>wer to suuunnu 
. . as well the Administrator-i »eiiend 

power to unmmon wit- as ttiiy otlior pt'rson whosc pre- 
to c»u for gt»|iee he thinks iicceHsnry tx) at- 
tend liim from time to time, and to 
examine the Administrator-treneral or other jHTson if 
he thinks tit, on oath or nflirmation to Ui hy him ad- 
ministered ; and to cull for all books, j>a|HTs, vouchers 
and documents which upiHiur to him to be necessary 
for the pur[>oses of the sai<l reference*. 

If the Administrator-! ieiKTul or otlu^r |H‘rson wdieu 
BUinmoned refuses, or, without reasonable cause, 
neglects to atteiul or to produce aiiy IkhiU, pajHT, 
voucher or document so n*(|uired, or att<*ndH and 
refuses to be sworn or make an athrmation, or refuses 
tf) be examined, tlic auditfjrs shall (-(Ttify such n(*g- 
lect or nfusjd in writing to the High (\>urt at the 
Presidency-town ; 

and every jKirson so refusing or neglecting shall 
pfuaity fur nou-at* thereupon lx* piHiishahh* in like 
Utntiauco. niaii!M*r ns if such refusal or neg- 

lect had l>e(‘n in contcm|)t of the said High (’ourt. 

AH. The costs an<l ex|rt !is(‘s of preparing ami 
^ puldi^hing the said seh<!duh‘s and 

sVc., how uj co|»ifs then*()i, ami ot every sneh 
nderetice and e\a!ninati< n as aiore- 
said, shall l>e defrayt’d by all tlie. estates to which 
such sche<lules or accounts rehitia 

Su(di costs and expenses, and the porti(Mi thereof 
to lx* contrlhuted by each of the said estates, sliall 
ascertained atid settled by tin.* auditors, sulyc^ct U> 
the ap|>roval of the Goveniment, and shall be paid 
out of the said estates accordingly by the Adminis- 
trator-General. 

49. If upon any such reference and examination 

the Auditors see reasfui Uj l>eli(jvc 
that the said schedules do not 
if ^ccoiinu appear in- cfjutain a true and correct account 

of the raxitters thcrf;in contained 
or which ought to Ixj therein contained, or that the 
assets have not been duly kept and invested or de[)0- 
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PART V. 


OF THB C0BOIISSI05 OF THE AOMINISTaATOR OKNERAL 

52. The Administrator - General of each of the 

^ ^ said Presidencies, under any 
letters of administration grant^Kl 
i official character, 
or under any probate granted to him of a will 
wherein he is named as executor by virtue of his 
office, or under any probates or letters of a^lininis- 
tnition vested in him by section eight or section thirty- 
one, shall be entitled to receive a commission at the 
following rat/cs respectively, namely : — 

T1 le A<lministrator-General of Bengal at the rate 
of three per eentutn, and the AdmiuiKtrators-fierujral 
of Madras and Boinbay resjKH'tivcly at the rate of 
five per eentuni^ upon the amount or value of the 
assets which they res|K?ctiv’ely collect and distribute 
in due course of administration. 

53. The last preceding section shall not apply to 

R.,ction M not to .n- l.>r<>IHTty of lUl 

offiet r or soldier <lvnng on servan* 
com(‘s to the hands of the Admi- 
nihtrator*t H»neral of any of the 
sai<l Pn^sidoncies under the ninth 
or the twelfth sc*ctions of tb<‘ StatuU^ culle<l “ I he 
Ivegimental I)el)ts Act, 1SC3 

. For Hs. y and 1 J of the lloifimental DebU Act. iwee antti, py-. IJK'i, 3H3. 


ply U» j>rojHTty of olli- 
oerH and woMior* dyinjy 
on Horvice coming' to 
hand>*<»f Admmifttrator- 
Oeneral. 


and such A<lminiHtrator-ffeneral shall not take a 


Adminintrator G<mo- 
ral entitled u> a com- 
' inly thr«*« 
on 

of such pro- 
perty. 


percentage on any such profK»rty 
exceeding thrcH* per rnittirn on the 
gross amount corning to his hands 
after the passing of the A<lmini«- 
trator-Generars Act, lHt)5, if 


preferential charges as defined by the fourth section 
of the said Statute have Ixjen previously paid, or on 
the gross amount remaining in his hands after pay- 
ment by liim of such charges, as the cuAe may be. 

See a 21 of the Royfimental Dohta Act. 1863, ant€, p. 889. 


54. The Administrator-General shall lie entitled 
penM, Jtc., to reimburse himself for any 
im to oarer, payments made by him in res- 
pect of any estate in his charge, which a private 

55 
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administrator of such estate might have lawfully 
made ; but save as aforesaid, the commission 
to which the Administrator- General of each of the 
said three Presidencies shall be entitled is intended 
to cover, not mertdy the expense and trouble of collect- 
ing the assets, but also his trouble and responsibility 
in distributing them in due course of administration. 

It is therefore enacted that one-half of such com- 

„ , , mission shall be payable to, and 

How payable. * ^ 

General upon the collection of the assets, and the 
other half thereof shall be payable to the Administra- 
tor-(ieneral who distributes any assets in the due 
course of a<lministration, and may be retained by him 
upon such distrihution. 

Tlie amount of the commission lawfully retained 

c<.mmi.«ion retaino.i •>>' Admiiiistnitor-Cu-ncral upon 
tc) bo (loemed a diHtri- flic (Ustrihutioil of aSSCtS, sluill 

Ik? deemed a distribution in the 
due course of administration within the meaning of 
this Act. 

— The carr}dng of assets to separate 
accounts in the books of the Adininistrator-tiencral 
notified as hereinbefore provided, and the transfer of 
assets to the Othoial Trustee, shall each be deemed to 
lx* a distribution within the meaning of this section. 

Whore th^re hiin l>ocn oiilv collection an<l no distribution, an onier 
made uuder ». '21 . tuf/ra. hy the C'ourt, allowiiij( to the AUzniuiHtrator> 
iluuoral t>om mission. Hho\ild award oulv half of the full commission. Beo 

Chetti V. Admintittrator-ifeneral^ I. L. H.. 1 Mad., 148. 


retained by, such Administrator- 


55. The (fOvernor-General in Council may from 
^ . time to time order the rate of com- 

Commismon of the , . , • \ n i i 

Administrator. General nussion liereiiUHnure autnonzcu to 


of liengal may l)e rais- 
ed aud airain reduoail. 


Ik? received by the Administrator- 
General of liengal to l>c raised to 


any rate not exceeding five pt^r centum U{)on the 
amount or value of the assets which he collects and 


distributes in due course of administration, and again 
to be reduciHl. 

The Governments of the Presidencies of Fort St. 

of the George and liombay respectively 

^ _ the 

iS Governor- General in Council, from 
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rate of commission hereby authorised to be received 
by the Administrators-Gcnenil of Madras and Ikiinbay 
respectively to be reducetl, and again to be raisetl : 

Provided that the commission so to be rectaved 

Proviso. exceed five 

j>er centum of the assets colIecU^d, 
and that no person now bolding the office of Admi- 
nistrator-General of lieiigal, Mailras or Bombay shall, 
by any such onler, bo deprived of the right to receive 
and retain, for his own use. a oommissiou at tlie rate 
of three /ur centum in n-spt-cl of all assets c<dhHrU;d 
and ai'tuallv admiiustered by him. 

5r> A. Aoiwithbtanirui^ anythinj^ luTiMiiUofore 

r’niniiujwion on C ( HltdllKMl, 1111 I 

coiitftwi bityoud ( i (‘iienil of ji IVortideiu'V 

jmihatd* or lett<*rs of adniiniKtm- 
tion ojMTatinjj^ in anoth(*r IVonidi'iioy, hHiiII be (‘ntitled 
to the Hanu* rate of ('oininission in rt‘H]wH*t of the 
colliH'tion and distriliution of aHS(*t.H eolleet<*<I in sueli 
IVesiiliney as tlie Adininistrator-^ieneral of nneh 
Prf‘.‘'idenev would have been entitled to if Kindi 
liad <*ollecLed and dii»iribuUid by hiiin aiul to 

no hii,(her rate. 

Tht« ban lxM*n by «. 7 uf At:i IX of IHMl. 

r)(i. No }>er.son other than the A<lnuniHtrat()r-Ge- 
notioi^c neral aetin;^ fdHeially nhall rtMX'ive 
bv . xocut^tr or or Hdain any eoiuiniKKjon or 

than the AammiMtrator* cy charfreH lor anything ihnie an 

exe(*ut^>r or adininintrator under 
any [irohate or letters of a4liuiniHtration, or lettern ad 
roUit/tnda htaia, which have l>een ^runt4*d hy tlie 
Su[>reine ( Vuirt or Ili^h (Jourt at Fort Williuin in 
liengal since the passing of Act No. VII of lH4y 
( /hr the apjhtinfait'tii of an Adnnnhstrator-CinoTal tti 
liemjnl). or by either of the Supreme or High Courtii 
ut Mitdras and iJombay since the passing of Act No. 
II of IH/iO {to anumd and eJttend Up Madroji and 
Bombay Act Xo, VII of 1H49), or which have beeri^ 
or shall be, granted Vjy any Court of coin|>etent juris- 
diction within the meaning of sections one hundred 
and eighty-seven and one nundred and ninety of the 
Indian Succession Act, 1865 ; 
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but this enactment shall not prevent any executor 
farontof or Other person from having the 
executors aot affected, benefit of any legacy bequeathed 

to him in his character of executor, or by way of 
commission or otherwise. 

It seems to hare been the practice of private firms in Calcutta and 
©liMJwbero as agents to take out letters of administration to estates in 
thin ooniitr^ under powers of attorney from executors and next-of-kin 
in EurojM*, and to charge commission on the estates. 

This pr»fcciict; of charging commission was declared by WiLSON, J., to be 
illegal, and prohibited by this section — In re Cuyeity 7 C. L. R., 19 ; (S.C.), 
I. L. li., 0 Calc., 70. 


PART VI. 


Tower to make rules. 


MISCELLANEOUS. 

57. The Governiiient may, from time to time, 

make rules consistent with the pro- 
visions of this Act, 

(d) for the safe custody of the assets and secu- 
„ . , * . rities wliich come to the liands or 

For cusUxly of assets. . c . i a i . 

possession oi the Administrator- 

General ; 

(If) for the remittance to the India Office of all 
Fur romittanoc of siiiiis ofmoncy payable or belong- 

ing to p(‘rsons resident in Europe, 
or, in other cases where such remittance arerecjuired ; 
(r) geuenilly for the guidance of the Adminis- 

For guidance of Ad- trator-Gencnil in the discharge of 
miuititrutor-Oeueral. duties ^ 

and may by sucli rules, amongst other things, direct 
what books, accounts and statements, in addition to 
those mentioned in this Act, shall l)e kept by the 
Administnitor-Cienend, and in what form the same 
shall Ix' kept, and what entries the same shall con- 
titin, and where the same shall he kept, and where 
luid how the assets and securities belon^nsr to the 
estates to be a<lininistered by such Administiator- 
General shall kept and invested or de[K)sited j>endr- 
ing the administration thereof, and how and at what 
rate or rates of exchange any remittances thereof 
shall be made. 

Unless any such rules are made and published, the 
pn>vUio ai 1(0 roioi niles DOW in force in each of the 
aow in foiwi. Presidencies, so far as the 
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same are not inconsistent with this Act, shall be of 
the same force and effect as if the same hod been 
and published hereunder. 

58. Such rules shall be published in the Gazette 

Publication of new oj India, the Fort St. Georife Ga- 

or the R)mbay GorernmeHt 
Gazette, as the case may l)e, and the several Adtniiiis* 
tnitors-General shall obey ami fulfil the same, and 
the same shall be a full authority and indemnity for 
all {Mjrsons acting in pursuance thereof 

.59. The Governor-tieneral in ('ouncil may from 

Power to (iwi.ic when tuiic to tinu., eitiier b^ general ruht, 
oommi»i.iou «huii bo or by .sjiecial order in a particular 

deeiuwl imj ahlc. . 1 • 1 . • 

case, (iecide any <]uestion as to 
tlio time at whicli any coinmiHsion accruin;Lj; to tlie 
Ailministrator-General in his official capa<*ity shall 
b(‘ flcerned to have* h<vn ])ayal>lc ; and hiicIi (}(‘ciKion 
shall l)in<l every Administrafor-fhMienil and the estaUjs 
held hy him in his official capacity. 

(50. Any onler made under this Act hy any Court 

^ , shall have tlu? same (‘tlW?! and Ih? 

todwretiH. eXi^cutctl jij the same manner oh 
a d<*cree. 

(50A. The Administrator - Ofmcral inny, wlu'n- 

Power to cxaniino on CV<*r lie d<*hin‘H, (or th(* plirpOSf'S 

f>f this Act, to satisfy himself 
regardim^ any (piestion of fact, examine upon oath 
or affirmation (which he is lierchy authori/.ed to 
a<lminisTcr or tak<!) any |swson who is willing U) be 
so examined hy him n‘garding such (juestion. 

This seertion ha* been iniwfrted by s. H of Act IX of IMHl. 

^\■boe ver, having licen swoni or having taken 
an affirmation under this Act, maken, 
uf>on any examination autliorized hy 
this Act, a statement wfiich is false, and which he 
either knows or l>elie\ es to lx? false, or dfx‘s not Isdieve 
to Ix^ true, shall IxMleeinedto have intentionally given 
falsie evidence in a stage of a judicial pnx^wsling. • 

62. All assets in the official charge of the Admb 
^ ^ nistnitor-fjeneral of any of the 
to be said 1 residencies, and apfieanng 
to Gorem- from the official books an<l account 

of the Eccleaiastical Kc^strar aad 


evidence. 


ment. 
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of the Administrator-General of any of those Presideni? 
cies, or from the official books and accounts of any 
of those officers, to have been in official custody for a 
period of fifteen years or upwards without any claim 
thereto having been made and allowed, shall be trans- 
ferred and paid to the Comptroller-General of accounts 
or to the Accountant-General to the Government of 
Fort St. George or Bombay, as the case may be, and 
carried to the account and credit of the Government 
of India for the general proposes of government ; 

and the receipt of the said Comptroller- General or 
Accountant-General, as the case may be, shall be a 
full indemnity and discharge to the said Adminis- 
trator-General for any such transfer or payment : 

Provided that this Act shall not authorize the 


^ transfer or payment of any such 

X roviBO* 1 fc/ %/ 

proceeds as aforesaid pending any 
suit heretofore or hereafter instituted in respect thereof. 


(13, If any claim be hereafter made to any part 

„ ^ of the securities, monies or pro- 

Mode of .prooerainpr i *11 ^ i 

by oiaiinant to rvoovvr cocds camca to tlic account and 

credit of the Government of India 


under the provisions of this Act, 
and if such claim be establislied to the satisfaction of 
the ComptroIh*r-G(meral or the Accountant-General 
to the Government of Fort St. George or Bombay, 
as the case may be, the Government of India shall 
pay to the claimant the amount of the principal so 
curried to its account and credit or so much thereof 


us appears to he due to the claimant. 

If the claim be not established to the satisfaction of 


the said Comptroller-General or Aeeountant-(4eneral, 
as the case mav 1 k% the claiinimt may apply by peti- 
tion to the lligh Court at the Pn^sidency-town 
against the SiK'retary of State for India, and after 
taking evKience, either onilly or on affidavit in a 
summary way us the Court thinks fit, the Court shall 
fnake such order on tlie |>etition for the payment of 
such portion of the said principal sum as justice 
requires, and such order shall be binding on all 
parties to the suit, 

and the Court may direct l)y whom the whole or 
any [>art of the costs of each {mrty shall be paid. 
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64. Unienerer any person, other than a Hindu, 

DirtriotJodg«ino*r. Muhammadan, [Parsi] or Hud- 
toinoMestotokeobar^ dhist, or a person exeraptetl un<ler 

tbe Indian Succession Act. !««;.% 
to Adminiatrator-Oene. gection three hundred and thirty- 

two, from the o|>cmtion of that 
Act, dies leaving assets within the limitH of the juris- 
diction of a District Judge, the District Judge shall 
report the circumstance without delay U) tlie Adminis- 
trator-General of the Presidency, stating the following 
particulars so far as they may 1 k‘ known to him : — 
(a) the amount and nature of th(‘ assets, 

(h) wliether or not the deceased left a will, and, 
if so, in whose custo<ly it is, 

and, on the lapse of one month from the date of 
the death, 

(e) wdiether or not any one has applied for pro- 
bate of the will of the deceuseil or haters ot adminis- 
tration to his etleets. 

The l)istriet Judge' shall r<‘tain the pro|s‘rty undeT 
liis charge, or a])|)oint an ofHcer uieler the provisions 
of the Indian Succession Act, lH<ir», section two 
hundred and thirty-nine, to lake* and k(*ej» pe)Hs(*ssion 
of the same until the* A<lmini.strator-t icnt*ral has 
obtained letteTs e»f a<lministrat ion, e>r until some 
other jK‘rson has o]»taine*d sueli len4‘rs or a (*(*rtiticute 
from the Aelministnit^ir-i M‘iH*ral uneleT the provisions 
of this Act, when the j»ro|H*rty shall 1 h* <le»livere4l 
over to the |K*rson ejhtaining suedi le*tteTH (»f aclminis- 
tratie^u or certificate, or, in the event e,f a will l>eing 
discoveretl, to the persem who may obtain [>robate of 
the will. 

The woitl * Pariii,’ ia bracketw, han iK^en inwjrUyl by Act IX of 1S81. 


(>5. Nothing in 

Act not to rftluire md- 
miDistraliou of 
of noIdi**ra. Ad- 

mininti^tor-Oeoeral (au- 
thorized by Military 
Bacret&ry or Committee 
of Adjoetment. 


this Act is intenderl to mjuire 
the Administnitor-General to take 
proccMidiiigs to obtain le*tters of 
admiiiigtration to the estate or 
effects of any officer or soldier or 
other [M^rsori subject to any Arti- 
cles of War, unless wdien the Ad- 


ministrator-General is duly authorizf^d or retjuired so 
to do by the Military Secretary to Goveniment, or by 
a Committee of Adjustment or other officers or persona 
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acting under any law for the time being in force 
relating to the payment of regimental debts ; 

nor is anything in this Act contained intended to 
interfere with or alter the provisions of any Act of 
Parliament for regulating the payment of regimental 
debts an<l the distribution of the effects of officers 


and soldiers dying in the service of Her Majesty in 
India, or of any Articles of War. 

Gfi. Nothing contained in the Indian Succession 

Act, 18(>.5, or the Indian Com- 

aJ"1m"iar<lmpanfo«’ panies’ Act, IBGfi, sluill be taken 
Act not to affoct Ad- to ftupersoxle or affect the rijrhts, 
mimstrator Oenerai. Jutics and jirivilegos of the Admi- 

nistratorB-General and officiating Administrators- 
General of Bengal, Madras, and Bombay respectively. 
And nothing contained in the Indian Succession 

Ravins of proriHionH Act, 1H(J.'), or ill this Act, or in 
of l*re»ii<l«ncy Police the said Act No. XXI \ of 1H(>7, 
Acu lu, t.. iH3tty cKtaUfB. deemed to affect, or to 


have affected, any provisions for the time being in 
force relating to the moveable property under two 
hundre<l rujH'eH in value of persons dying intestate 
within any of the Presidency-towns, which shall be 
or has been taken cliarge of by the Police for the 
purpose of safe custody. 


Bo, under ». 5 of the Hindu Will« Act, XXI of 1870. it in provideti. that 
nothin}^ in that Act should affect the rig^ht(», duties, and privilegon of the 
Adminietratore-Geueral of llengal, Matlrae. and Bombay. See oiiio 8. 14‘J 
of the Probate and Admiuietratiou Act, V of 1881. 
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All Act to amend the law relatimj to Prohatca and 

IjCtters of Administration . 


Preamble. 


WHEUKA.S, under the Indian Succession Act, 18(»5, 

the eflect of an unliinit(‘d ^^rant 
of jirohute or letters of adminis- 
tration made l>v any Court in British India is eon- 

% % 

fined to the province in which such p*ant is made : 
And whereas it is expedient to extend over British 
India the (‘ffect of such ;i!^rants whvu made liy a 
Hif^li Court : And whereas it is also (»x}H*dieiit to 
amend the Court Fees Act, 1K70, as to jirohates, 
letters of administration, and certificat^is of adminis- 
tration : It is licrehy enacted as follows — 

1. To section 3 of the Indian Succ(*ssion Act, 
Afiaition to Act No. IHdo, the followiuir words shall 

X of nocUuii :i. added (namely): — and for 

the ])urposes of sections 212, 212A, 2lhA, and 277 A, 
shall include the Court of the UecordiT of Banji^oon/* 

2. To section 212 of the Indian Succession Act, 

Addition to Act No. X 1 the followiiij^ jiroviso shall 
of i«ti*^>.»€«tion -M 2 . added (namely) : — 

** Provided that probates and letters of adminis- 

Meet of unlimited tration frrnnuA by a (’oiirt 

probat^. Ac., granted bj after the first day of April, 1875, 
High Court nhall, unless otherwise direeWd by 

the grant, have like effect throughout the whole of 
British India/' 

See note* to t. 212 of the Indian Snooeeiion Act, ante, p. 

This flection does not applj to grants of administration an Admitiis- 
t^ff^tor'Oeneral— f a the tiootte ef itewson, 4 C. I«. It., 4‘J i (S.C.) I. C. It., 
4 Calc., 77U. 

This Act doe* not empower a Judge of the High Court to grimt a limited 
probate extending to goods in another prorince, after an unlimited grant 
has already been made before the Act passed extendiug only to goo^ 
in t be prosinoe of Bengal— -/a tAe Hoods of NAasist Chum Multiekf 
24 W. B,, 206 ; (aC.), L L. R., 1 Calc., 62. 

5o 
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« 3. The following section shall 

X of 1866 . ' ° he inserted after the said proviso 

(namely) : — 

“ 242A. Whenever a grant of probate or letters 
„ ... of administration is made by a 

Transmimon of cer- i /> . i Z 

tiflcato by Hiffh Court High Lourt With SUCh eltect aS 

gre..tii.w i>rob«to, So., jast aforesaid, the Registrar or 

to Other Court*. _ . o tt* i 

Buch otJier oifacer as the liigh 
Court making the grant appoints in this behalf shall 
send to each of the other High Courts a certificate 
to the following effect : — 

I, A, Registrar [^or as the case riiny he^ of the 
High Court of Judicature at , 

[er as the ease may hereby certify that, on the 
day of 187 , the High Court of 

Judicatin*e at [or as the vase may he] granted 

proliafe of the will [or letters of administration of 
tlie estate] of C\ IK, late of , deceased, 

to E, F,, of , and (K II., of , 

and that siicli ])robate [or letters] has [or have] 
elfi‘ct overall the property of the deceased through- 
out the whole of l^>ritish India ; 

and siu'h certificate shall he filed by the High 
Court receiving the saine.’^ 

4. After section 24G of the 


Adiiition »ftx>r HOC- Indian Succession Act, 1805, the 
1866 . lollowing section shall be inserted 

(namely ) : — 

“ 246 A. Every i^erson applying to a High Court 

Addition.! .utoraenu ijrohiite of a will or letters of 

in petition for probate, administration of an estate, in- 

tended to liave effect throughout 
British India, shall state in his jHdition, in addition 
to the matters resjKM.dively recjuiretl by section 244 
and section 246 of this Act, that to the best of his 
belief no aj>p!icution has heem made to any other 
High Court for a proliate of the same will or for 
letters of administration of the same estate, intended 
to have such effect as last aforesaid, 

or, where any such application has been made, 
the High Court to which it was made, the person or 
persons by whom it was made, and the proceedings (if 
any) had thereon. 
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And the High Court to which any application ia 
made under the proviso to section 242 of this Act 
may, if it think fit, reject the same.” 

5. After section 277 of the Indian Succession 

Addition af tier WH?tion Act, 1865, the following SCCtioU 
277 of Act X of 1885- shall be inserted (namely) : — 

“ 277 A. In all cases where it is sought to obtain a 

Inv«*ntory mny in- gHlIlt of probatC OF l(‘tU»r8 of mlmi- 

ciude profxrtv in any nistnitiou intended to have effect 
part of HnUnh India. throughout thc whol(* of liritish 

India, the ex(H*utor, or the applying for adini- 

nistnition after the first day of Ajinl, lS7o, to the 
effects of any {ktsoii dying in liritish Iiplia and 
leaving pr()|H'rty in more than one province shall 
include in the inventory of the effects of tlu^ de- 
ceased his iuov(^‘il)l<* or iinnioveable property situate 
ill each of the prnvin<‘<*s : 

And the valiu* of such pmpiTty situate in thc suit 
provinces. respe(!tively, shall ls‘ separately staUn 
in sueh inventory, jiikI tlu^ prohate or letters of admi 
lustration shall he chargeahli* with a fijt* cornjH 
ponding to the fuitin‘ amount or value of the pro 
perty affecte<l th<T«d)y wlj<Tes(K‘ver situati*. within 
liritish India.” 

(>. After section ninct(‘en of thc (^»urt Fees Act, 

A.Hitionto Act No. 1H7(», til*; iollowiii-' cliuptcT 
VII of 1870 . he inserted ( luuaely ) : — 

-rilAPTKIl 111 A. 

‘‘ Pkobatks, Lkttkics of Admimhtkation and 

(‘FHriFK'ATKS OF Ad.MIMSTKATIO.V. 

HL\. Where any |)ersoii on applying for the 
„ . prohate of a will or letUrrs of 

cx>ujt-fe« ha# been admiiiistnit lon luis cstiuiateo the 

projMirt)^ of the dtwawd to l>e of 
greater value than tlie same has afterwards proved to 
be, and has consefjuently paid too high a court -fee 
thereon, if within six months after the true value of 
the pro|Kirty hais lieen ascertainefi, such jiersoii pro- 
duces the probate or letters to the chief controlling 
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revenue authority of the province in which the pro- 
bate or letters or have been granted, 

and delivers to such authority a particular inven- 
tory and valuation of the property of the deceased, 
verified by affidavit or affirmation, 

and if such authority is satisfied that a greater 
fee was paid on the probate or letters than the law 
required, 

the said authority may — 

• (a) cancel the stamp on the probate or letters, 
if sucli stamp has not been already cancelled ; 

(b) substitute another stamp for denoting the 
court-fee which should have been paid there- 
on ; and 


(c) make an allowance for the difference between 


them as in tlic case of spoiled stamps, or repay the 
same in money, at this discretion. 

“ ly 15. Whenever it is proved to the satisfaction 


Rol i('f where d(‘bts 
due from a d(*ceaH(*(l 
jH'isou have lx;en paid 
out of his oHtato. 


of such authority that an executor 
or administrator has paid debts 
due from the deceased to such an 
amount as, being deducted out 


of the amount or value of the estate, reduces the 


same to a sum which, if it luwl l)een the wliolc 
gross amount or value of the estate, would have 
occasioiu‘d a less court-fee to be paid on the probate 
or letters of iulministration grantcMl in respect of 
such estate than lias been actually paid thereon 
under tliis Act, 


such authority may return the difference, provi<led 
the saiiic l>e claimed within three years after the 
date of such probate or letters. 

But when, by reason of any legal proceeding, the 
debts due from the deceased have not l>eeii ascer- 
taineil aiul |>aid, or liis effects have not l^een 
reoovereil and made available, and in conse<]uence 
then*of the executor or administrator is prevented 
frt^m claiming the return of such difference within 
the said term of three years, the said authority 
may allow such further time for making the claim 
as may appear to be reasonable under the circum- 
stances. 
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**19C. Whenever such a grant of probate or 

Bdtef In o«M of letters of administration has been 
•orena gnnt»> qp jg maile in respect of the 

whole of the property belonging to an estate, and 
the full fee chargeable under this Act has been 
or is paid thereon, no fee shall he chargeable 
under the same Act when a like grant is made in 
re8j)ect of the whole or any part of the same 
prorxjrty belonging to the same estate ; 

Whenever such a grant has Ix^n or is nuide in 
res[>ect of any projn^rty forming |>art of on estate, 
the amount of hvs then actually paid under this 
Act shall be deducted when a like gnint is made in 
resfKict of property belonging to the same estate, 
identical with or including the pro|H*rty to which 
the former grant relates. 

ExHcutom obtaining a hocoikI grant of probat-o to thn 

enai'tmeut of tb(» Coiirt-ffw« Art ot |S70 Hint SthL grant having tanm 
takrn out prrvionnly U> that (Mnwtnirnf ) ar« nj>t rxiniipU^I from thn |>ay» 
mrut of th« ad ralomn <j4ity chargttablr uinlor that Act. although 
the full feo then ehargcahle by law ha^l already Ihmoi jmid at thd 
time of the firnt prohaU* being graiiU^l -/a fhr (ioodn t*f (ianprr^ 
I. L U.. !l (Vile., T.'l.'h See alto In th^ (ioodn f*f ( haimrt t, <1 II, II , l.'lj. 
In In thr (iotuiM of lianorr it wan hehl. that the duty alrea*ly paid wan 
not the ohargeahlo under th * Court-fi^*^ Act, and that accordingly 
a 6 ( iPc) of Act XIII of 1.^75 did not apply. 

See In th*' (wooJm of March, I. L. II.. 4 Calc., 72*^. 

‘*191). Tlie prohiite of th(j will, or the letters of 

, administration of the (effects, of 

rali.l aj. to tru-l-pro- any {MTSiUl lIctUtUHtHl luTtltitlorO 

jH-rty iiumgh not co luTeaftCT gniiitevl sliall 1)C 

vertxl by cuurt-fee. , , I'l i *111 i 

decnitd vali<l and availahU; ny 
his exociiti^rs or administrators for n^covering, 
transferring or assigning any moveable or im- 
moveable j)roj)erty whereof or wheriito the decfiased 
was jw>ssesse<l or entitle<l, eitlu^r wlifdly or partially 
as a truHtet*, notwithsUinding the amount or value of 
such projK*rty is not ineludetl in the amount or value 
of the estate, in resjwct of which a court-fi^i was paid 
on such probate or letters of ai^lministration. 

“ 19E. Where any [xrrson, on applying for pro- 
for c«e letters of administration, 

low » ooort^ has cstimate^l the estate of tlic 
halt been paid on dcJCCaSCfl tO Ixi of less VulllC thail 

the same has afterwards proved 
to be, and has, in consequence, paid too low a court* 
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fee thereon, the chief controlling revenue authority 
of the province in which the probate or letters 
has or have been gTante<l, may, on the value of 
the estate of tlie (leceaKcd Ijcing verified by affidavit 
or affirmation, cause the probate or letters of admi- 
nistration to duly stamjX'd on [myment of the 
full court - fee which ought to have been origin- 
ally paid thereon in resj^ect of such value and of 
th<‘ furtluT jx^iuilty, if the ])robate or letters is or are 
produced within one y(‘ar from the date of the grant, 
of five times, or if it or they is or are produced after 
oru' year from sueli date, of twenty times, such proj)er 
court -fee, without any de<l action of the court-fee 
orginally pui<l on siu'h probate or lettcTs : 

IV)vid(Ml tluit, if the a[»plieation be made within 
six montiis after the asetutainiiHUit of the true value 
of the estate and the diseov(‘ry that too low a 
court-fee was at first pai<lon the jirohate or letters, 
and if the sai<l authority is satisfied that such fini 
was paid in eonse<juen(M* of a mistaken or of its 
not being known at the time tliat some particular 
pfirt the (‘State* belong(*d to the deceas(*d, and 
without any intention of fraud or to delay the pay- 
ment of tli(‘ proper ccuirt-fi*!*, the said authority 
may nunit the said p(‘nalty, and ('ause the pro- 
bate or letters to b<* duly sUunped on ])ayment 
only of the sum wanting to make up the fee which 
should liave lK‘eu at first paid thereon. 

“ IDF. In ease of letters of administration on 

^ . which t(M> low a court-fcH* has iKHm 

AominiJ*tTiiU»r t4> jfivo • i . x* * i 

jiropi'r •Hx-Mirity iH'for© at first, tlic said autliority 

l©tt4jr» jumixHi umitjr not cause the same to he 

duly stam|H‘d m manner aforesaid 

until the administrator has given siudi security to 

the Court hv which the letters of adminivstratiem have 

* 

l)een granted as ought hy law to have Ixxm given on 
the gninting thenH)f in case the full value of the 
estate of the lUveased had lx*en then asetTtained. 

** 19G. When* too low a court-fee has been paid 
&c,. not on any probate or letters of aduii- 
nistration in consequence of any 

.^0 .within MX . - , 

mistake, or its not being known 

Ckl 
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cular part of the estate belonged to the deceased, if 
any executor or aduanistrator acting under such 
probfite or letters iloes not, within six months nfu^r 
the first day of April, 1H75, or after the discovery of 
the mistake or of any effects not known at the time to 
have lK*longed to the dect‘aHed, apply to the sai<l 
aatliority and pay what is wanting to make up the 
eourt-fee which ought to have lH*en paid at first 
on such ]>r(>l)ate or letters, he sliall forfeit the sum 
of one thousand ru|aH‘s. ami also a further sum 
at the rate of ten ru|>eeH per cent, on the 
amount of tlie sum wanting to make u[> the pro|)er 
court -fee. 


“ IlUi. 'riu‘ provisions of sections 19 A to 

(both inclusive) shall, ViutatiH 

Smionn lUA to nUt ^ ' ... 

cvrni\riiU‘^ viufitmils, certUH'ateH 

un*u*r Act^ XL of ih:.h ^niuted nndtT Act No. Xl.* of 

and \\ of IStJL 7,,.., /.« t- t 

Ih.iS fjor tiKtknni In tUr pronsum 
for thr rare ([f ihr persons ttnti proprrt}/ of Minors 
in the Presltf net/ of port II tUhnn in lirinjdl) (jr 
Act No. XX of lS(i{ (fi>r nnikunj better 
for the Viire <>/* the pustois mo! properhi of 
in the Presidenrp oj Jioin/fdf/) and to the holders of 
such certificates.’’ 
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THE DISTRICT DELEGATES ACT. 

Act No. VI of 1881. 


Short title. 


Commeuocmont. 


Achlition of section 
after section 286 of Suo- 
cetisiun Act. 


An Act to make further provision for the grant of 
Probate and Letters of Administration in non-conten- 
tious cases. 

WiiEiiEAS it is ex|>edient to make further provision 
p . , for the grant of probate and letters 

*' of administration in non-conten- 

tious cases ; It is hereby enacted as follows : — 

1. This Act may be called “ The 
District Delegates Act, 1881 ” : 

It extends to the whole of Bri- 
tish India ; 

and it shall come into force on 
the first day of Aj)ril, 1881. 

2. After section 235 of the 
Indian Succession Act, 1865, the 
following section shall be added: — 

“ 235A. The High Court may, from time to time, 

ai)point such judicial offi cers wi th- 
lejfato of District Judge ^Iiy ULStriCt US it tllUlks fit, tO 

to deal with non-oon- J )istrict Jud^e US Dcle- 

teutiouM vauvv. ^ ^ ^ i ^ i ■» . 

gates, to grant probate and letters 
of atlministration in non-contentious cases, within such 
local limits as it may from time to time jirescribe : 

Provided that, in the case of High Courts not 
established by Royal Cliarter, such anjiointment be 
made with the previous sanction of the Local Govern- 
ment. 

“ Persons so appointed shall be called ‘ District 
Delegates.’ ” 

a . 1114 * « 3. After section 241 of the said 

Addition of »ocuon 4 , r in 

aftcr^ocUonJiiofMonc Act, the following section shall 

be added : — 

241 A. Probate and letters of administration may, 

application for that jmriwse 
mv *>• to any District l>elegate, be grant- 
by ed by 
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there is no contention, if it appean by petiticoi (veri- 
fied as hereinafter menrioned) that the testator or 
intestate, as the case raay be, at the time of his death 
resided within the jurisdiction of such Delo^pite.” 

AddiUon to aeotiont To Sections 244 and 246 of 

344 uid 246 of «une the Said Act, respectively, tliu 

fidlowing wortls shall be added : — 

“ and when the application is to a District l)ele- 
gate, the jictition shall further staU; that the deceased 
at the time of his death resided within the jurisdic- 
tion of such Delegate.” 

Substitution of hoc- h or Section 2.)1 of the said 

tion for Bootiou 251 of Act, the following scctitui shall 
8 Ame Act. 1 i * 1 ^ 

Ixi sunstituUMl : — 

“251. Caveats against the ^rant of prohate f>r 

CaveatHagainitt arrant a<hiunistrjitioo may 1 k‘ Io«lg«*(l with 
of pnibate oradmiuiH- flip District or a District 

Deleifate ; and iminediately on any 
caveat hein^ l(wl^e(l with any District Del(*<»*ate, he 
shall 8(‘n<i a copy thereof to tlie District dud^c^ ; and 
itnmefliately on a caveat hein*^ entert*<l with the Dis- 
trict dud;re, a copy tluTf^of shuil Ihi ^i\ <*n to the Dis- 
trict Deli'LTate, if any, within whose* jurisdiction it is 
alleged the ^leecased resided at tin* tiim* of his death, 
and to any other dud^e or District Delegate to wlioin 
it may appear to the District rlud^<» ex|K*dient to 
transmit the same.’’ 

t). Jn section 255 of the sui<l Act, afn*r fh<* won! 

Amf-ndmeot «f fkx:- * d ud^rt* ’ the Words ‘or officer/ 
lion 2;^:; of Kamt- Act. uftcr the word ‘made’ the 

words * or notic e lias Ixvn j^iven of its entry with 
some other Delegate/ shall t>e inse.Tted. 

Addition of ucctionii After SC(.tioU 2»>.> of tllB 

after msetion 253 of name said Act, the fdlowilig HeCtioUll 

sliall l)e luldcxi : — 

** 253 A. A District flclegate shall not grant pro- 

iSntrict Dcietfate htttcrs of ivliiiinistnilion 

when not to jrrant pro- in any COHO in wliich there is con- 
botc or admiul-tiration. . ... ...t 

tention as to the grant, or in 

which it otherwise appears to him that prr»hiitc or 

letters of administration ought not to l>e gninttnl in 

his Court. 

Exp^ati ition. -By * contention ’ is imderst#ssl the 
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Bppeamice of any one in person or W Ms recognnsed 
agent, or by a pleads duly appointed to act on bis 
bdialf^ to oppose the proceeding. 

“ 258B. In every case in wmch there is no con- 
tention, but it appears to the Dis- 
*to*SSSot trict Delegate doubtful whether 

_ 1b doabtf ni oMw ^he probate or letters of adminis- 

where no oonteatiou. . lu i-ij 1.1 

tration should or should not be 
granted, or when any question arises in relation to 
the grant, or application for the grant, of any probate 
or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the 
matter in question to the District Judge, who may 
direct the District Delegate to proceed in the matter 
of the (uiplication, according to such instructions as 
to the Judge may seem necessary, or may forbid any 
further proceeding by the 1 >istrict Delegate in relation 
to the matter of such ajiplication, leaving the party 
applying for the grant in question to make applica- 
tion to the f Judge. 

“ 253C. In every case in which there is conten- 
tion, or the District Delegate is of 
opinion that the probate or letters 
of administration should be re- 
fused in his Court, the fietition, 
with any documents that may 
have been filed therewith, shall be returned to the 
person by whom the application was made, in order 
that the same may Ik^ pn^sented to the District Judge ; 
unless the District Delegate thinks it necessaiy, 
for the puriHises of justice, to impound the same, 
whicli he is lienJiy authorized to do ; and in that 
case the same sluUl bc' sent by him to the District 
Judge.*’ 

8. In the said Act, sections 254 an<l 255, respec- 

Ain«ndmetit of tively, after the words ‘ 1 , Judge 

tioBii 3M, tkxni S4W of the District of 
of mud Act. wonls ‘ (or Delegate appoint- 

ed for granting probate or letters of administration in 
{here imert of the jurmiicHoti) f ; 

and in section 308, after the words ‘ District Judge, 
by whom ’ the words ‘ or by whose District Dele- 
gate ’ shall be inserted. 


Proowluro whero there 
oontention, or District 
Delegfate thinks prohate 
or letters of adminis- 
tration should be re- 
fused in his Court. 
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9. In the 8ud Act, sections 246, 250, 255 and 
, ... 259, after the words * District 

^ Judf^’ and in section 250 and 
I ’ in oei^n mo- section 254 ( when it first occurs) 
ooo Mme after the word ‘ Judm,’ the words 

‘ or District Delegate ’ shall be inserted respectively. 
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ADMINISTBATOB-OESEEAL’S ACT. 


THE ADMINISTRATOR-GENERAL’S ACT. 

Act No. IX of 1881 . 


An Act to amend tJie Ad}niniHtrator‘Generars Act^ 1874. 


W11KUEA8 Hindus, Muhammadans, and Buddhists 

areex(niipted from tlie oixiration of 

Preamble. ‘ .. <. 141 ** 

certain provisions or the Adminis- 
trator-H(‘nenirs Act, 1874 , but are subject to the 
ojieratioii of certain other provisions of the said Act. 
and it is (^\{)edient that l^arsis sliould Ix^ exempted 
from, and be sul»j(‘ct to, the o]K*ratiou of the said 
\vt to llu‘ same ('xt(‘nt as Hindus, Muhammadans 
and Buddhists ; and wliereas it is (‘XiH^lituit to amend 
th(? said Act in otiuT jiarticulars li(*reiiuift(‘r ap[)ear- 
inf( ; It is lu‘rc‘by enacted as follows : — 

I. Tills Act may be called 
Short titk*. 1 he AduiinistratorAJenerars Act, 

1881 :” 

and shall come into force at 
once. 

In sections Kb 17 , 18 and (M, resjH*ctively, of 

Amtn.Jn...„t of hoc- tllC WOhI 

tioiiH ir>, 17 . IH ami <»4 ‘Mill lammadan ' and the wonls ‘ or 

Buddhist/ whei\*ver they occur, 
the word * Parsi ' shall be ins(*rted. 

3 . After section twenty-tlirtx^ of the same Act, 
New mtion iiiwruni tli«* followiiiji soctioii shall Ik' iu- 

i»t)!CUou 23 uf 

I’robate or letters of administration <^rant- 

proiMiUi of hy the Hiirh t’ourt at Calcutta, 
irriuiu«i to Aa- Madras or Bombay to the Ad- 

mifnsrnit(»r-( teneral of the Presi- 
dency of Ihuigal, Madras or Bomh;iy, as the cinse 
may l)e, shall have effect over all tin pn)j)erty and 
estate, moveuhle or immoveable, of the den^eased 
throughout such Pn'sidency, and shall l>e conclusive 
ns to the repn^siuitative title against all debtors of 
the deceaaeii, tuid all |H‘rsons holding proj>erty which 
belongs to him, and shall afford full indemnity to all 


('ommenoeinont. 

\ti] 

UH 

of Act No. II of lb74. 
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debtorB paying their debts, and all {leraonR delivering 
np such property, to such Adniiiiistrator-Cn'neral : 
Provided that the High Court may direct, hy its 
grant, that such probate or letters of administnition 
shall have like effiKJt throughout either or Ix^th of 
the other Presidencies. 


“ Whenever a grant of probate or letters of a<lmi- 
nistration is made by a High Court to the Adminis- 
tratfir-General, with such effect as last afon^said, tlie 
Hegistnir of such Court shall send to ea<'Ii of the 
other two Iligli Courts a certiticate that such gnint 
has iK'cn inad(‘, and such certificate shall Ih^ HUhI hy 
the C'ourt receiving tlie same/’ 


Now fM^tioD Huhwti- 
tiitoil for 28 of 

KUine. 


t. For section twenty-eitrht of 
the same Act, the foIIo\vin*r sec- 
tion shall be substituted : — 


“ 28 . When the Administrator-C(‘ncniI has given 

such noti(*es as would have Iktu 

DiHtribiition of aiwetn. . i .1 ii'iii .• 

by the Jli<^h C/Ourt in an 
adininistmtion-suit, for cr<*ditors and others to send 
in to him their claims against tlie estate of tin* de- 


ceased. h(* siiall. at the (expiration of the time tlienu*n 
named for semling in (‘lainis, at lilKrty f/o distri- 
bale the ass(‘ts or any part thereof in discharge of 
siKth lawful claims ns he knows of, and sliall not Ixa 


liable (or the assets so distributed to any |HTson of 
whose claim he had not notice at the time of such 


distribution ; and no notice of any claim shall affect 
him unless procin^dings to enforce smth claim *irt* com- 
ni<?nced within one month after the giving of such 
notice and prosecuted witliout unn*as<inabl(! delay. 

“ Nothing herein contained sliall j)n‘judi(M‘ the right 
of any cn^litor or other claimant to follow tin* asm*!^ 
or any part th(*r<K)f in th(‘ hands of the ^»i;rHons who 
may have rec<*ived the same res|>C!Ctively. 

5. In s(?ction thirty-six of tlie same Act, the 

AroetidroPDt of iwxj- wonls " not Wing a Hindu, Mu- 
tioiw 36 amt 37 of »»Tne. hammadun or liuddhist, or ex- 
empted under the Indian Succession Act, 18f>5, sec- 
tion three hundrcnl and thirty-two, from the ojKrration 
of that Act ’ shall be rejxialed ; and in section thirty- 
seven of the same Act, after the words ‘ effects of tlie 
deceased/ the following shall be inwjrted, namely : — 
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‘ and such deceased was not a Hindu, Muhammadan, 
Parsi or Buddhist, or exempted under the Indian Suc- 
cession Act, 186.5, section three hundred and thirty- 
two, from the operation of that Act.’ 

6. In section thirty-eight of the same Act, for the 

Amendment of ieo- words ‘ such Certificate ’ the words 
tion B8 of lame. ‘ certificate under section thirty- 

six or thirty-seven ’ shall be substituted ; and tne 
words ‘ which oath or affirmation the Administrator- 
General is hereby authorized to administer or take ’ 
shall Imj rejKjaled. 

7. After section fifty-five of the same Act, the 
New eoction Inserted following section shall be in- 

after wxjtlon 65 of name. HCftcd 

“ .55A. Notwithstanding anything hereinbefore 
on Contained, an Adiiiinistrator-Gene- 
ooiirtuid beyond i’re»i- ral of a Presideiicv obtaining pro- 

bate or letters of administration 
op(‘rating in another Presidency shall be entitled to 
the same rate of comtnission in respet of the collec- 
tion and distribution of assets collected in such Pre- 
sidency as the Administrator-Genend of such Presi- 
dtmey would have been entitled to, if such assets had 
bwn collected and distributed by him, and to no 
hijfher rate.” 


Now ^tion iu«,ru.t , «ecl'on sixty-one of 

before •notion «i of the same Act, the following sec- 

tion shall be inserted : — 

“ 60A. The Administrator-General may, whenever 
Power to oxamiue on he desires, for the puntoses of this 

‘ ', to satisfy himself regarduig 
any tpiestion of fact, e.Kamine ujton oath or affirma- 
tion (which he is hereby authorized to administer or 
take) any jx’rson who is willing to bo so examined 
by him regnixling such qtjestion." 

9. Nothing herein contained shall affect any pro- 
bate, letters of administration, or 
certificate granted or vested under 
the said Act before the passing of 
this Act. 



ACT No. XII OF 1855.* 


An Arf to enable Executors^ Admini<trators or Hepve* 
sentiitiven to sue and he sued for certain wromjs, 

WiiEHKAS it is exiK,Mlient to liiiahle executors, 
^ adiuinistrators, or nu>n‘seiitutiveH 

Preamble, . . ’ * , , , 

in certain cuhch to sue? and lx* sued 
in rc8j)ect of certain wronj^s wliich, accordinj^ to the 
present law, do not survivet to a;^ainht hucIi exe- 
cutors, administrators, or rejirescntatives ; It is enactiHi 
as follows : — 

1. An action may Ik? maintained hy the execu- 
tors, udmiriistraO>rH, or n*pn?K<*nta- 
tives of any person <l<‘ceus(*d, for 
canos for wroiiK" Com- any wroim comuutUHi in the life- 

.u.. , - 1*11 

tune ot Huen jKTson, which has 
oecasioneil |M*(:uniary loss tf> his 
estate, for whicli wron^ an acti*)n luij^ht have lKt?n 
luainUiined hy such jK-rson, so as such wroii^ shall 
have lx?en comiuittt‘d within one? year lielort? Iiis death, 
(a) and provide 1 such action shall Ik; brought witliin 
one year . after the death of sucli |H*rson, and the 
damages, when recovered, shall Ik? part of the jxT- 
sonal estate? of such person ; and further, an action 
inav lx? mainUum?d aj^ainst the executors or a<lminis- 
trators, or lieirs or represiaitalives of any person 
deceaseil, for any wron^ committed hy him in his 
lifetime for which he wouhl have lx*en subject to an 
action, so as such wnjiig shall have lx?en c^aniiiitteil 
wdthin one year Ixifore such jx^rsoirs <leuth, (b) and 
60 as such action shall lx; commenced within two 
years after the comir.ittinj^ of the wron^, and the 
damages to lx? recovere^l in such acti<m shall, if 
recovered against an executor or administrator Ixiund 
to administer according to the English law, lx? pay- 


• Sect hiMiuUi 3 aoii I W'lll IV, C. li!, 
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able in like order of administration as the simple 
contract debts of such person. 

(a) Bee Limitation Act, XV of 1877. scbed. ii, art. 20. 

(l^j By art. 83. bcIkmI. ii of Act XV of 1877, a suit under this Act 
agaiuHl an executor, administrator, or other representative may be 
brouffht within two years from the time when the wrong complained of 
was done. 


No action commenced under the provisions of 

Death of either party tliis Act shall abate by reason of 
not to abate suit death of either party, but the 

same iiuiy he continued by or ag-ainst the executors, 
adininiHtratorK, or representatives of the party de- 
ceased. Provided that, in any case in which any 

such action sliall be continued 
against the executors, administra- 
tors, or n'presentativc^iof a deceased jiarty, such execu- 
tors, administrators, or representatives may set up 
a want of assets as a defence to tlie action, eitlier 


wholly or in part, in the same manner as if the action 
had lx‘en originally commenced against them. 



ACT \o. XIII OF 185:).* 


An Acf fo jmnudr cotufu fisniion to fnnniirs for 
occfi,sto7ie(1 loj the deofh of a person catised hy 
aetionahle trnno/. 

^VHKKEAft no action or suit is now niaintiiinahlc in 

Preamble <^»nrt aj^jiinst a }H‘rson who, 

hy his wrf>ni^ful ac't, nc<rlcct, or 
default, may have* cuust*d tlic clcath of* another jM^rson, 
and it is ofi(intiiu(‘> ri^ht and exjKuiient that the 
wron^-doc‘r in siu'Ii case sliould Ik* answerable in 
daina^^C's for the* injury so caused hy him : It is 
enac'ted as follows : — 

1. ^\ lu*never llie death of a ja rson shall 1 h* caus<'<l 

Aetion for<N»mpenHii« hv wron^rfol act, neirie(*t or d(?- 
tion fauniv of a fault, aiid the a<*t. ncifhH't f)r tie- 

for loHK t>reaHjon. i i i’ i /•>» i t 

rd u- It bv biH dortib b>' fault IS such as wouhi (u tj<aitfi 
noiionaioe wion^. |jad not eiisiietl ) have entitleti 

the [>arty injured to maintain an actitai and nn-ovt/r 
dama;^n*s in rt‘>|K*ct t)iert*of. the party who woiiUl have 
Ik'c'Ii liable if tleath liad n<>t ensuetl sliall 1 h* lial>le to 
an action t>r suit for <lamaires, not wit lislandirm the 
dinith of tlu? jM*rson injured, and alihoueh the death 
shall have Ihhui caus<‘d und<*r such (’ircuinstancc-g 
us amount in law to felony or other crime. And it 
isenact<*d further, tiuit every such action or suit shall 
Ik* for the lx*nefit of th<* wife, husband, parent and 
child, if any, of the {H*rsou whoset death shall have 
Ihk*!! so cuuhikI, and shall b<* bronj^ht by and in the 
name of the executor, udministnilor or repres<*nta- 
tive of the j>erson decteasesl, and in everj" such iu:tion, 
the Court may ^ive such daina^xes, as it may think 
|>roj>ortioned to the loss n^sultinpj from such dimth 
to the parties resj>ectively. for whom and for whose 


• Thl* Act is to t from Stmt^ !! le Vit.t, c. 

(Lotd CAmpUetl fl Act), tiecuoti 3 i* new, mi ftisu the eecood proviso to s. 

58 



458 


ACT XIll OF 186S. 


benefit such action shall be brought, and the amount 
so recovered, after deducting all cost and expenses, 
including the costs not recovered from the defendant, 
shall be divided amongst the before-mentioned parties, 
or any of them, in such shares as the Court by its 
judgment or decree shall direct. 


Where a sum of money has been accepted by the person injured in full 
aatiHfaction and discharf^e of all the claims and causes of action he had 
against Umj persons by whom the injury was caused, a suit will not lio 
under this Act, if he should subsequently die from the injury within a 
year — lit til v. G. E. Jty. Co., L. R., .*1 Q. B., 555. 

As to the mtKle of calculating the damages see Boivley v. L. Ji' iV. W. 
Ity. Co., L R., 8 Exch., 221 ; Vinayck liaghunath v. G. I. P. By, 

7 iiom. H. C. R. (O. C ), ll.'i ; Bat an Bai v. G. 1. P. By Co., ib., 120 ; (S. 
(\) on ajipeal, 8 ib., 150. 

As to what amounts to neligence, see LyelJ v. Gvnga Dai, I. L. R., 
1 All. (F. B.),r.o. 


In Eriglaud, there is a conflict of decision as to whether the Admiralty 
Court lias jurisdiction in suits under the English Act: see Smith v. 
Bromn, L, R., (I Q. B.. 729, on the one hand, and 'J'hr Sylph, L, R.. 2 A. 
and E., 21 ; The FirUifarr, L. R., 2 A. and E., 525 Thr Beta, L. R., 2 P. 
C., 447 ; and 'Che F/ancoiiia, L. H. 82 P. !>., 8, on the other. 


0 


Not more than one 
action to Is* brought to 
be txunmcnced within 
twelve mouths. 

that every such 
twelve calendar 


Ih’ovided always that not more than one 

action or suit shall be broiuxht 
for and in resnect oi‘ the 
subject-matter of complaint, and 
action shall lie l)routi;ht within 
months after the death of such 
ileceased person ; jirovided that, in any such action 
or suit, the executor, adiuinistrator, or representative 

for lotw to the of tlic deceased may insert a 
may be added. claim for, and reeovt*r any j)ecu- 

niary loss to the estate of the deceased occasioned 
by such wrongful act, nei*;lect or ilefault, which sum, 
when recovered, shall lx* deemed part of the assets of 
the estate of the deceased. 


Thw U»tt proviso i» ucw. See Limitation Act, XV of 1877, ached, ii, 
art 21. 

3. The plaint in any such action or suit shall 
Plaiutitf abaii deliver ^ive a full particular of the person 

particular*. Ac. q|, jlCrsoilS (oV wluUU OF Oil whose 

Ix'half such action or suit shall be brought, and of 
the nature of the claim in res|>ect of which damages 
shall be sought to be recovered. 

Thii Motion it new. 
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4. The following words and expressions are intend- 
- ^ ... ed to have the meaning hereby as- 

signed to them re««|iectively so fiir 
as such meanings are not excluded by the context or 
by the nature of the subjt^ct-nmtter, — that is to say, 
words denoting the singular number are to l>e under- 


stood to ap])ly also to a plurality of |)erson8 or things, 
and words denoting the masculine getuler are to 1 h' un- 


derstood toaj>ply also to jK^rsons of the feminine gender; 
jind the word ‘ jktsoii ^ shall apply to IxMlies jxilitic 
and corjHirate ; and the word ‘ parent ’ shall include 
father and mother* and grandfather and grandmother ; 


and the word * child ’ shall include son and daughter, 


and grandson and grand-daughter and st(‘p-son and 
step-daughter. 



ACT No. XXVII OF I860.* 


An Act for facilitatincf the collection of debts on succes- 
sions, and for the security of parties paying debts to 
the representatives of deceased persons. 


Preamble. 


Wheiikas it is ex])edient to consolidate and amend 

certain Acts now in force which 
[irovide greater security for per- 
sons paying to the representatives of deceased Hin- 
dus, Mahoinedans, and others not usually desig- 
nat(?d as British sulijects debts which are payable in 
respijct of the estat(‘s of such deceased persons, and 
which facilitate the collection of such debts by re- 
moving all doubts as to the legal title to demand 
and receive the same ; It is enacted as follows : — 


[ /. Act XX of 1841 (for finJitatimj the collecHon 
. , , of t/thfs on .successions, and for the 

AcU nmealed. ‘ . , . \ • , 

secuntf/ of parties pin/nuf dents to 

7 rpresentafl res of ileccased persons) ; so much of Act 

Vlll of 1842 as relates to the said Act XX of 1841 ; 

Act X of 1851 (to amend Act XX of IHil for the 

iubninlstratlon of personal estate of deceased persons) ; 

and Act VJIl of 1851 (to e.rplain and amend Act X 

of 1851 and Act XX of I841j hre herehij repealed ; 

iweept as to certificates ijranted and acts done under 

the authority of the said lairs before the passing of 

this 

Hepentod bj Act XVI of 1871. 


♦ Bt ». ii of Art XXIV of 18^7. this Act wvk» repealed ejcoept tm to Hin- 
dujs MuhammiutatiA, and BinldhiMtH, and exempted under the 

Indian 8ucoe»M*io« Act of H32. from the operation of that Act. 

Under tlii* Act a Native tairiwtian i« not entiUwl to a certificate — He 
Jtteepk r«t/A*4ir, 7 Mad. H. C, U., t«l. Sec aUo Abrah<tm x. Abrakaw^ 
» Moore'a I. A,, 

Under of the Succeswion Act, Xatiro Chriirtiaoa in the Prorinoe 
of i'oorg are exempted from the proriaioue of that Act, retroepecu veljr^ 
from the UOh ^ ImAia, Julj 2fith, 1868, p. 
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II. No debtor of any deceased person shall l)e 

No reeoverabio Compelled iu any Court to |my 
without . oerUflcoto. ^ jg to any person claiminf^ 

to be entitled to the effects of any dece^uMHl {X'rson or 
any part thereof, except on the pn^iuction of a certi- 
ficate to be obtained in manner hereinafter tnen- 
tioned or of a probate or letters of administmtion, 
unless the Court shall Im* of opinion that payment of 
the debt is witldield from framlulent or vexatious 
motives, and not from ai»y reasonable doubbas to the 
party entitled. 


Drhtnr. - V havinjir in hin thrt atirphlK niilfsprtxrtMNlti of 

prnpi’rty whioh I lh«* 1. is tt •l»d»t4ir wtthin iho 

of LhiK ~\\iithui>o Ih\n» V. 1*4 W. H, I’OIl. 

Thn dovi-t**' undor tit'* will of n uiiiy niio for rout in Iho < '< 

tor’n <\nirt wtlh«mt tuiktiij* <u»l n riTtiftcatt* liuntt Mtuihuh 
Thiih Or IhfxM \Inn4iu}, K !t F n Nu ]» r»''S. Hut tho i VO 

of u iniiior whom a ih'ht ha-- h'o*tt Ihohi** ojiruod auo to n*oovrr tlio 

inonoy. uiih'*'* pr<»loi(o of tl)«‘ will of tho |r^**tiitor ahtill 
out, or a (’ort <ih(aiu<‘<l uioh r thin .\rt Ut roali/.e Ihi' 
ts» th»’ of tho t-o'tator - v 

:t V. L II . |h.* . (S (‘ ) I, L K . I i'tiW . <Wo. 

fill to ho ' v«*X'itioiis!y withlioh! within 

V Iw/'an-s^* tho d‘*hts»r t<<» pay Jt fV 

V. ( huHiit r Jihut t (t^'fht'^Jrr , 1 I«. It.. t'aJr , 370. 

A H-on ttdiJpN* i in ptir^oiantH’ of an nntu^matt ftuffro Hom^ tim>* 

(loath of hjH rtih'pttvo fathor dth * not rMptirv. rtnd i* nol (‘utitieMl to (»ht 4 iiri. 

H tin lor iho* A^^*l Is* o(*uhi<' htm roiit< i tio* d^ ht^ »<• 

ill r‘o*jMv'5 (ff tho proporty h ft hy hi** adoptiVi- lathor whih* 
of hi» uloptivr in h*'r l/o/ v'. t 

\ I I* U , o <'ah*. J."*!. Tlio of tho a^iofitr^o fathe*r 

ahdy on th«* ailoption lo the ii'lopi.i*-! *tix\ and th^htdi dim 

aft**r tho futhor n tlealh aro rooov^-ralilo hv tin* iioii in liiii uw rigiii 
not arf the roprejwjntali VO of iiiN ivioputt* father— ///o/ 


III. Tlie District <'<mrt within the jurindiction of 
*• how to u* which the (IcctniH^l nhall have 

onlinarily rchidcti at the time of 
his death, or if at that time he had no place of 

residence, th<»n within the* jurindiction of which any 
j)art of the j>rojx*rty of the deceai4<*d may 1 m* frmnd, 
Fhall have autliority to frnint a certificate uieler thi» 
Act. The ap[)licaiit in his {)etifion Khali Kct forth 
hiK title. The Court Khali iKKue notia? of apjilication, 
inviting claimant-H, and fixing a day for hearing the 
petition, and u{)on the ap[iointed day, or aa aoon 
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after as may be convenient, shall determine the right 
to the certificate and grant the same accordingly. 

In the case of Mina Daud AH v. Syed Nadir Iloucin, 3 B. L. H. 
(A.C.), 46, a te«tator, who wa« trustee of certain ' wnqf ’ property, made 
a will relating: only to such property, and appointed an executor. The 
executor wan held to be entitled to a certificate under this Act with 
reg’ard to the trust- projierty only, the legal representative being oonsi> 
derod entitled to a certificate in respect of any other property left by the 
deceoHed, 

The f'oiirt has. under this see.tion, a discretion to grant a certificate to 
such person among rival claimants as. under the circumstanceB of the 
caH<!. may appear host entitled to it — lian\ Jtumhnnuxa Jiegum v. Rani 
Khhjnnnixxit , 4 B. L. K. (A.i’.), 1 IP; (H. C.), 10 W. ft.. 4GJ. Mere nearness 
of kin is no r<*asou by itself for the grant of a certificate to a particular 
jmrHon -J/oo/ix/irt; Sonairt v. Kuchari Sitjof iilla. 4 B, L It. (A CL), 149, 
note, S(i(! JdinHcdji Karanji v. Afotihiii. 2 Bom. II. C. R., 398. Where an 
application made for a grant of a certificaU^ is opjK)sed hy a party who 
alleges he has a preferable right tf> it, the (\)iirt should adjudicate the 
(ine‘siiou of title with a view to determine w'hich party has the pre- 
ferential right to the certificate — Jn rf Shretanath Mooh'rjfr, I L, R., 

<> <'alc., 303. See M K/txamut Aunndce Koer v. Jiac)wo Sintj/i, 20 W U., 
476; In rr thnioijvhurn Miffrr, I. L. R. , 4 Calc,. 411 ; Koonjhehanj 
Chtnvdhnj v. (iorind Chnndrr Cho/rdhrg. I. L. R., 3 C^alc.. 6U> ; t^itanatk 
Mookrrjrr v. Ritmgopal, 7 C;. L. U., 47o ; Ram Rainunntxxa Brgum v. Rani 
KhnJnnnUKa, 10 \V. R. , 162. 

In the ease, of Kaitr Chunder Surrnn v. Oohind Pernhad Surma^ 
12 W. U., 451. the C/ourt held, that the Judge was lK>uiid, where an nppli- 
eatiou fi»r a certificate was mn<le hy one claiming title under an alleged 
will, <»r was opfiosed on the grouml that the will was not genuine, to 
decide the que.'-tion of the genuineness of the will. The (h^cision, it was 
considered, however, could not be conclusive if a regular suit were aft^r- 
W'arils bnmght— Hee als<» Jn thr inattrr of Kovnj luUaret Ghur^ 
II W, U., 171; Jhttid Ah Hrg V, Aadtr Jloxgdn — </>., 388, where similar 
dwdsions were come U) by the Court, 

Ordinarily, where the di'ceasotl w'ns a member of a joint family, the 
managing member of the family would be the ^wrson lx*Ht entith^ to a 
certifie.aU? under this Act—t Voord/iry Krijtaxindfwo Ifosx v. Radha Churn 
Poxx, 23 \V. U , 234. 

The distnple, spiritual brother, or preceptor of an ascetic, it has been 
deeidtsl, is entithsl to collect his debts — Garrrh l)i*xx v. Mungni Itoxx, 
14 W. U., 383 ; but in a Inter <?ttse it w'as held, that the Court cannot grant 
a eertifioate to colh'ct the d»*hts of an endowment on the death of the 
iueiimlHUit — Jiharuttrr M a hunt, petit nmrr, '2\ W, H.. 340, 

The ('ourt will not grant a certificate to colU*cl a share in a debt — 
Muxxamut Jtiaee tUwdhun v, Jan Khan. 13 W. R.. 265 ; ir<iA«>/aa Hug v. 
(iatrhHrooHuta Jiihre, 10 W. H., 105 , (SC.) I B, L R, (S. N.), 7 ; Srtmuti 
AmtruHmmxa Burkat V. Srtmaft A/rattunmxxa, 3 B. L R. (A.C.), 404 ; 
/Jnfrhan Sahao v. (htHesh .*v/Af»e. 2 All. H. C. K, 439. 

Where a iwrson has no fixesl place of residence at the time of his death, 
tho Judge of the district in which his debts are. has authority to grant a 
certificate under this Act — (folam SahhuH v. Mahomed Haup. 20 W R., 286. 

In a case where the illegitimate sons i>f a deccawxl p**r»on applied for 
a certificate, and it appeansl that the deot^asetl had uuulc an assignment 
of ht» |iro|»erty to them and aeknowUslgtsi them as his sons, the Court 
grante*) the t'ertificate in prefennuw to the childU*«Mii widows of the 
brother and nephew of tho dcceastisi — Prodham Ram v. Mu4*amut Jeria 
Aorn 17 W. U., 189. 

In the ca«e of Riihmoo Doss r. Mungul DosSy 24 W R., 203. it was held, 
that, under this Act, cc'rtificaUw should be grantesl in those oases only in 
which it is shown that the deceased, at the time of his death, bad debta 
owing him: but in a more recent oaae (/feema/ Doss v. Murngnl Ikms. ib., 
2U),Uie same Jtidges(QLOVEa and It C, Hitter, JJ.) ware of opinion, that 
the current of anthoriliei on this subject laid it down that a potion for a 
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oerUficmto do nothing mom thnn prov«^ tho tiUfi to coUert dobtn 
of the deceneed, if any. See alm> Ha^kihi i hurm Sem x, Jtnitm X*ttk 
{>f»s4ame^, 20 W. R., 412 ; Hr ^ W U . 12 : AV Hama Kmltr 

JUo*4rr^ 10 W. R.. 4 ; and MuMt. Hhapahattf A'<wr v. Hkrlanatk Tkaikrmr^ 
8 W R., 317. InaMtill more rtwut cam\ however. Mai and 
liioKEi8. JJ., held, that the exit«tenoe of debta, as well as the title of the 
claimant, ought to be proveil — I'chhHha JUotsia v. XittjfttmkHd Shaka^ 
24 W. U.. U\X 

The High Court of (^nlcutla «us|x»iuhHl a certificate which hatl been 
granted in a case where n<» li«t of debts had Ihm’U file'll — .l/»r Ayo; J/i v. 
Talfb Ait, 18 W. K., XU), Si'« M utMamki Anumifc Kafr v Stn^k, 

20 \Y. U., 47fi : liaiihtlut CfiNrn Srn v, ib., 412, 

The certificaU* is <‘oiK'lusive of the nprew-ntative charaeter of the 
holder against all (}ebt<*rn - Iff Itama Aairr U» \V. K, 4 , ari<l 

Jihn*ft>hhtt 1/ htatrr V llh0*Ut**nth Tbakiwr, ^ NV U.,317 , \\ asrittm 
V, ififirhurtfoNtJum fithn, 1<> W It. 

This Act not einj»i>wer a Judge t<o grant a i<*int ce rtificate to two 
perwiiis — M ujfsam Ht ftour<t v. AcA/tc StM^h, 4 All H <*. 11 , 

Under Mithila law. tlie nnitber of a minor in cntiUeil U> a 
in prefercn<'<‘ t<» the father — Juxnoda KiHtrr v. Lulluh Xrtt^a 
1. L. R., o Ualc.. 43. 

Proximity of resitb nce and of kinship are not such considerations as 
should warrant a Judge in granting a eerMlicate undt'r the A<-1 b» any 
jairmui in preference to another who has priuui f,tfir the IwUler title U> 
the hcneticiul tiwnership of the d«‘htH - ihr wnfttr of t hura 

AItttrr, 1. L. R, t t alc., 4 11. S«*e ittdn$ni f^rrttiJ DtlonkUar v Maht*k 
( hundtr Suntuth A. I.i II It It ^ .{.* . (S ( ) 2.1 W It . 1 1 ». 

A ccutiticHte of guardianship under Act XI. of is.’is is not sufilcient 
to entitle a guanlian to sue fur a «hd»t doe t4» a minor »n resjss i <*f his 
father s esUiti* He must lake out a i'crtituuite nnd<‘r tins Aet or, if the 
father have left a will of viliuli pr«*hale may ls> taken out , 1 h‘ must 
obtain pridmte -S/nu/on Muhalditt v tiountun Ui /nthiiir 3 (’ L It . 4*».t. 

A grant of pr<d>aie undi r the Prid»ui** and Adiuiuistrutnin 
iMslrs a is«rljfi«’at4‘ grant-«''d iimier thi** .\ct or under iJfUnhay 
VII of Ib27 -Act V »)f Ls*'l.s, i:»J,(t>trr. 


I'liu (vrtiticatr ot‘ tin* hi^^trict hIimII Ik* 

i.Kivr (>r tiu* n 

Kticet of X-- * • 4.4, ..II . 1 . 

tlt*ceasctl, iiud shull atlonl full inrlriiiiiity tuall dt-btors 
pavin^^ tlit'ir dt-lds to tlit* |H‘r.8oij in whom* I’avor tliu* 
lias IxHai j^raiitcd. 

This Act IsdnK an Aet f<*r facilitating the cvdli’^dion <tf debts diic to 
the estat^js of d.^**-rte^'*i iw rsi.ns and for the greftt.**r wn-unty of js-rs4ms 
paving Huch deles a c^^rtificate onee grant*''! is eoii< itiMve f*f the h**lder s 
title to repri-sent th*- estate against all *hhiors **f the de<tf‘as<sl All that 
the Utuirl has t*» consider U|K»n an applicatn.ri iur a c< ftificaJe is tin right 
of the applicant to roc*uve M~-Hrt/t hnH v iiantxh Stthoo, 2 All, 

II <■ R , 43y 'I'he o rtilumte d<s-s ii<»t dH**Tmim- any cpiesf ion <»I ‘ 

It merely proh-ct^* the <h'htors of a <h-4'eaM**l |sri«iti from 
where they have paid ft certificate -h<»l*icr - JtAun v 

Jihugn^an/f, .3 All H i R.. Act V of issj. s. IW 

In the recent cbjm? of / ma Jttnjrr v iittkixdumNrui IMm 

MahaiHifra, 2i' h R . Til, the Judicial < omraitiec *»f the Privy Count 41 
naid that Uic cff*MTt of a certificate having W*en granh-^l was at mont to 
c^mfirtii or put the granu-o in fssMwjsiuon of the profs rty left by tb« 
df‘o;aee*l until disjdiM;#^! hr a th^'w in a regular iuik Hea Harrlan, 
Jit*q V. Jtthee, H»Vli,R,. ItiTi 

A deciiiioo und^r thi# Act dixa not preclude the ttnauccseaaful 
from couujstjng the validity of a will in a regular nmir^Anmttmi Mrkt$m 
JfaM/ici r. Imdrampmrr Ch&n’dkrmin, 16 W. R « 2 
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V. The Court may take such security as it shall 

ftmrt take ‘hink necessarv from any person 
rifcy from grantee of to whom it shall grant a certifi- 
certiflonte. rendering an account of 

debts received by him, and for indemnity of persons 
who may l>e entitled to the whole or any part of the 
moneys received by virtue of such certificate whose 
riglit to recover the same by regular suit against the 
holder of the certificate is nr)t affected by this Act. 


Jfc iH ontiroly in tho iliHcrction of the Court whether it will or will not 
require K«Hiurity ( V. Vtthnhah (!ulvc, 7 Mad H C. R., App. 
xxvi) ; arul no npiMjal lien on a question of the deposit of Recurity by a 
perwu) dctchin?»l to be eiitithMl to a certific.ate under the Act — Monmohinee 
J)a*nrt V. khrtitr (iofuinl Dry, I. 1., R,. 1 ('alc.. rJ7 : Mohtnef Ch<rw^ 
dhratn v, Dimt liundhott C'honui ftry. 17 W. R.. r>ru». {See MuitJit. Stionea v. 
Jium Stiha, 2 All. H. C. K, 1 Mi. when* it wur btdd, that an appeal 
woiihl not lie under r ♦» mi'rely fi>r the pur|K)se of reducing the amount 
of necurity ordcretl to be dejKjHiteii. 


certificate 
oa by Uintiict 
, or direct further 


VI. The granting of sucli certificate may be sus- 

Su.l.l«r Court nmy pOIldcl hy illl n|>l)(‘!ll 10 tllO Suddor 

Court, wliieli ('ourt may declare 
the party to wliom the certificate 
should 1)(» granted, or may direct 
further proceedings for the investigation of 
the title as it shall think fit. The ('ourt may also, 
upon petition, after a certificate shall have lx*en 

Court may granted by the District Court, 
ccrtifieaio gruiit u frcsli ciTtifu’atc iu sillier- 

in RUiM'rHCRHii»u of the • r i.i a ' i * a . x l 

cR.rUhcato granuni by session of the tHTtihcute granted 
the District by the District Court. Such fresh 

certificate shall not aflWt any payments made to 
tlie jH^rson to whom any tormer ci^rtificate may have 
beim granted, without notice that the same lias Ix^en 
HUjiersedcil, but shall entitle tlie |>t‘rson named therein 
to receive all moneys that may luivt* Ihhui n^covered 
under the first certificate from the jxrrson to whom 
the same may have Inqui gninted. 


Thm inod« pnividotl by thi«i s^'ctiou is the only procctlure by which a ccr- 
tilicatc may b« annulU*il A Mint will not Iim for that purpfj**e {Dayyamda 
.#1, D Hrayi v. o Mad. H. C U , 2S;0 ; uor arc tii« pro- 

vision# nf tW Civil Pna’^'^lurc fur renew of judirmcut applicable to 
aa order graotiug acertitWaU' ~ Aira r. ('kimamma. 6 Matl. H. V. R.. 417. 

An ayipoal will not lie under thu* at'ction merely for the purpose of 
ttg the amount of atvurity roquire*! by the Court, but when an 
been properly inmtituted under iC the C4>urt may vary the 
m aiMOurity — v. Uitm SaA*», 2 All ll. C. R., 146. 

The appeal oontemplated in a 6 ia Umited to pereona in eonitici aa 
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eUdnuifti with tlie ori||[iii»l pc^Uoner onlj~ 

JCtfwMlu K^miiue Zhhee^ 24 W. H.. 22. 

No appoiU iie« from an order of a Dittriet Jailfe rofuv^ng: an applkm* 
tion to rwall a certificate granted lijr him under thie Act— /a /4e mmtt^r 

Xamutk J^rthati, I. L. H., fi Calc.. 40 ; (H C. ) fi (\ L. R,. 

There ie no ap;>eal from the order of a l)i«itriet ('ourt an to the form of 
a oertificato — ihinte Madk^h v. Whimifur H W R,, 37<J, 

The Court will not recall a ocriificateon the i^rtniiid that there iaan heir 
in a near»»r degree to lhedcfv*nae<! than the certifioate-holder. the ohjcctof 
the Act not being to parties in «vitnbn)«hing a dinpuu^l right or 

title — Kfihetr Ckandcr hund^ v. liamlttHyr lh*\t JftirH'tix, 17 \V, R,, 174. 

VII. Every cortificatt* sliall pvc aiithorilv h) the 

Local extent of iKiwer jHTMdl tO wliolil tlu* sailie IH jrnmt* 
by ceriilicau*. t Ijnaiulinut tlu‘ PreKult*!irv with- 
in whit'll the Haine is ^ranttMl. aiel no siil)- 

Bcqueiitly <rniiitt'<l in re>|H‘et of ihe same 
sliall he vulitl nr eftet'tuah i‘\eept as hcn inafUtr nhsii- 
tinned. 

A certificate under tlii* Act f XXVIl of ISiUm nMtboTiy.cM (lie holder of It 
to c*oli<*ct dei*t.M duv to the <!. but »mt to r jirt4p«*rty which 

belonged ti» !»ie <b»« ea'«ed fujijj a p* rnon wrouj^’ f «>> I \ in powne^^ion *” 

J'tr V J/er A*/#/, S . H.. I. S*‘f ,St r tn* ft m t,t>/ \ i/iU'fomnin'fHif, lb,, *J. 

A certitieut4‘ t<* e<»lleet tiebtn doi> not if rMH-'^itute the jH'r’ooti hoh|. 
ing It the l«‘gHl r< pn HriiliitJ V i of the diM’ii 'e.ei j wirhiti the meaning of 
a. .‘h»r* of the of t'lvil e» Ilut whm uny pfr»on 

au<‘h IV <‘ertjfaeHt.»’ obtJiiHH thereby {*r"pef1v lKlony*ng (4»lhi dn* 
jna^ 4 m* triatji*djVM a li’gal repr<*<M'ii!utu< iinhie m le-pei t of Much 
— Act X of 1^77. .'hltl, hxpianrit 

^ 111. If tht‘ estat(‘ (A tin' ilfceasi'd sliall int'lude 

Government neeun- aUV < i<)\ t riillMMl I M't'Nritit^S or 


panu^. " jMihlie eoinpaiiy. tlit‘ ('<Tf ifiente 

may e!n|M»\ver the ]M*rs(>n t't riifH d as af'»resaid to rt*- 

oeive inten*st or divitlt iels tht retin. or on any <»f them, 

* 

or to netrotiate tlu' sarm* or any tif iht in : in such 
<mse the ct*rtili<*ate sliall th st rilH* tlie seeuriti(‘s and 
ftharcH in n*s]KM’t of whieh sm h ]K>wers ant j^iven, 
and such jK>W4*rs shall md lx* vesltsl hy ihe c^TtiricuU* 
excej^it hy ex}>ress words. 

IX, In tlie of disjmtt's nmaujf ikthohh claim- 
tnia- cntijlcd to Im; 

caiie of diJiputcd propHrlt irs of any (loyemrncnt 

t^'CnrifieH as the rcf»n'S<*ntativc« 
of onv dmtaHed jXTSfdj, tlie hixtrici Ct»urt, whfiutver 
gutticient cause shall Ik' shown, and on the n'tiuest of 
any such claimant, may, so liir a« cfincfTiis the said 
securities, grant a certificfite under this Act to such 
person as shall be from time to time ujipoinifnl by the 


sQcoeMiou. 
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Local Government to act as trustee under this section; 
and shall specify in such certificate the several persons 
apiiearing to him to be such proprietors and their 
several shares ; and the said trustee, by virtue of such 
certificate, shall be entitled to receive and give dis- 
charges for the interest accruing due on such secu- 
rities, and shall account for and pay the sum to the 
several j)ersoiis specified in the certificate to be there- 
unto entitled, according to the shares therein set forth, 
and sliall be empowered to act in all other respectt? 
concerning tlie said securities as agent for such 
jxjrsons, and shall be entitled to receive such commis- 
sion, not exceeding one })er centum, on the sums 
received and paid by liim, as tlui Local Government 
shall think fit. Jh‘ovided nevertluJess that the right 


ProviBO. 


of any other jktsoii to recover the 
whole or any ])art of the moneys 
so paid by regular suit against all or any of the persons 
to whom the same have been paid, shall not be affect- 
ed by this Act. 

X, If any such disputes among ]>ersons claiming 

Appropriation of ko- proprictor.s of (Jovomment 

curitin!«if (iiHpuno». iiot securities are not ended within 

iM'itUxi witbiutwovcarH. . r i i. x* 

two years from the date ot the 
certificate granted under the last pnrinling section, 
the said trustee may a])portion the ])rincipal sum of 
tlie Haiti st'curities ratal)ly among the parties apjK^?ar- 
ing from the eertifieato to be ]>r<ij)rietors thereof, and 
may aj^ply for ami rtwive new securities from the 
j>rojM*r ortietT a]>pointed to issue the same in the n^s- 
]HH'tive nam(‘s of the several parties ccTtified to be 
entitled then‘to ; pnnddetl that siu'li new securities 
shall Im‘ issm^l onlv according to the rules in use for 
the rt'gulation and issue of such Goveniment securi- 
ties, and the receipt of tlu* said trustee* for such new 
securities, by endi>rsernent on the old securities or 


othen^ise, si 


ball be a hguil discharge to the Goveni- 
xnent against tlu* disputing parties claiming to l>e 
entitled to the several amounts for which such 
securities shall be issued. Provided always that, if 

the amount of any Government 
securities in dispute, or any part 


FroviM. 
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thereof, shall not be sufficient to admit of tlieir ratable 
division accortling to the rules applicable to the 
issue of such securities, the saul trust w inav sell and 
dis|K)8e of the disputwl swurirics, or sucli part us 
shall l)e necessary under this pnn ision. and apjtortion 
the proctHsls thereof among the parlies entilletl to 
rect;ive tlie same. 

XI. Every certificate granted to the trustee 

Effwt of cortifioate apisanUtl ululer Section I.\ shall 
grrautiHi b}' truKU-c. taken to supersede and annul 

any previous certificate so far as suelj pifvious certi- 
fieate relat<‘s tu the sai(i ( «<ivernnn'nl se<-urities. 

XII. \\ hen a (‘(Ttiticate shall have l>i‘cii grantcnl, 

Pnvmont. uiol. r .-..r- » hicli Mieli cert ilicatc 

vuhl l»y t'f.'irMiii A\(»ul<l valitl hut litr the ]»r 4 *vit)iiK 
of prrvioUh ct'rttfu’ulf . i* ^ n ^ 

^nuit (»i u <'rrtiiir;itt% all |>ayiiH‘iilK 
iua<ic to tli<* jM'rsoij litihliiiLi tin* latte r ifi 

i;rn<>ran<a* <»f tla* ^n^ant «>f llu- pn^x ions cTrtili(aiU‘, sliall 
In* !u*l(l ^^00(1 a;»aiii>t claims nialiT Micli previous 
ccrliticatr. 

Mil. With rctrani tli<‘ pn>pt rtv <»f a decenH^d 

orufi.Bt.. II. Hindu. .Main -mi daii. (.r other 

of projuit N uf *1 ptTswIl Iitit n^UalK' dcsI^T* l^y 

Jcc.. vojrl afl/fT grunt of tla* SUltJCt t, HO 

j»robuU‘ or irm-fH <'cri ifit ait* in n spfft tif aiiv hucli 

i)n>|M*rty sliall 1><‘ xalitl if made alUT a pr<»i)at<* or 

l(*tr<‘rs of administ ratitiii jiranitd in rcHpe<*t tif the 
Humc, IhltHKfinij 1*i thr dtiunsni trerf*^ 

itt tht‘ tnn*^ (*f hi< irilhiu f/ic lardl jtiri dirfion of 

the ( *otirf *}raiitinif the jtn^hate (O' letter.s ••/ 


in ha« n iHsaltnl b/ •. lf»l of tbo Probabo and 

A<lrn>uif«irtttiou Acl. V of 


Xn . Wliere a certificate wliall have IxHm ^raritcd^ 

in cascH in wiiich sucli c<‘rlifi<‘at45 

certain p»yn»#*ni* un- i i i* i i r i x 

*r c4Prt!fioai« grunusi would U* Valid hilt lor tt pr<*l>at4i 

t^rifraiit of probate lettcrH of administration jins 

or leuorff, urDtAHrtwl. , . in ^ i 

viouHly ^ranUxl, all jiayrnentn made 
to the j)erfton holding the certificate in ignorance of 
the jmiviouft granting of the prohat4* or letU^ra of 
udiuinintratiou, bliall be held go^ni against elainm 
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under the probate or letters of administration so pre- 
viously granted. 

By «. 152 ot the Probate and Adniiniatration Act, 7 of^ 1881, it ia pro- 
of nrobato or letUira of administration under this Act 
in r;;;jrT/ any 'l'«,"rty slmil be deemed to supersede any certificate 

S raviounly jrrttnUid in iwijoct of the sArae property under the eaid Act 
10. XXVZf of or iJonibay Jtegulaiion Xo. VIII of 1827 ; and when, 
at the time of the grunt of Kiich probate or letters, any suit or other 
procetwiing instituted by the bolder of such certificate reg-arding such 
profKirty in jicnding, the person to whom such grunt is made shall, on 
applying to the ('ourt in which ^iich suit or proceeding is pending, be 
eutitlfxl to take the place of such holder iu such suit or prtxjeeding ; 

that, wlicn any certificate is superseded under this section, 
ail payments miwle t-o the iiolder of such certificate in ignorance of such 
superse'SHion shall he held good against claims under the probate or 
letters of udministraiiun." 


Proviso. 


[XV. N(f probate or httern of adnibmtraikm nhall 

Probate or irttors purpose of the 

void after grant of cer- rraomj of or fto' the seciin- 

tji (f drbUo's^ after a certifmte 

{fvanted in respect of the same pnfperttf for which sneh 

probate or letters of administration shall have been 

(jranted, provided assets belomjing 

to the deceased /rere^ at the time of 

his death, irithln the jurisdiction of the Court ifranting 

such rertijieate,^ 

[A 17. Where probate or letters of administration 

mau have been qi'anted in eases in 

( ortain payments un* , . i * , , . , ^ 

probate or letters, which snch probate or letters of 

afua- grant of administnttiim would be valid hut 

iUh.1. , . , , , „ 

y</r the previous grant of a certifi- 
cate^ all pagments made In ignorance of the prcvnais 
grant of the certificate shall be held good against claims 
umlcr such previous ct rtificate.^ 

Theiw» wH'tions in italit's have Injen i-ejiealtHl by h. 151 of the Probate 
ami AvitniuisUivlion Act. V of 


XVII. Curators a})jM)iiiU*<i inicltT Act XIX of 1841, 

ihrrotor prohibiuxi " I'o uu'V W iiivfsted witli Certain 
from »*eroiaing certain powers whicli are coiifcrped on 

**^*^®”' persons obtaining certificates under 

this Act* shall not exercise any |K>\ver8 which, but 
for that Act, would lawfully belong to persons obtain- 
ing certificates, or to executors or administrators, 
where a certificate, [irubate, or letters of adiuinistra- 
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tion has been actually obtaincHl ; but all persons who 
may have paid debts or rents to a curator authorized 
by a Court to receive the same shall be imieiimiHcHi, 
and the curator shall be resjKJUsible for the ]>ayinent 
of the same to the jterson \vlu> has obtaiiuil a certifi- 
aite. the executor or a<huiiiistr!itor, us the case may lie. 

X\ III. All [irobutes and letters of administration 

. ijranted by any Supreme Court 

Effect of probate** ana i i • " • ‘ • t • » 

LWn* jrranua to ro- »IUUl<‘atUtV III CUHi'S 111 wllloh 

of BhU«b jiijy to (ilHHMlHtHl 

jKTMms \vvr\% at the time of their 
deatlis, within tlie loc'al jurLsdietion of the Oimrt i^rant- 
in<:t prolnite or let tern t>f administration, hIiuII 

have t)ie i*Hect t»f prohatf* and letliTs of adininititra- 
tion j^rantid in n‘S]K‘ct of the jiro|KTty of Itritinh 
Huhjeets, lait for the [niriwi.^^e the re(‘ovt‘ry of del>tH 
only Biid tin* w'cnrity of (h*l)lors pJU'itig the Haiiie, 
except HO far a^s in in this Art provided. 

Thi#* iHXJtion n<*Jirly rrrhattm, ». J4 of Act- XX of JHIL 

Ah u> tho ofTivt of that Act, loxj Lah'kuHii v, (inmtihait 

8 Uoui. il. C. K., 


XIX. A certitic!it«‘ of udministnitifiu <fnint<sl by 

the Ibitisb represeiitulive ai;cn-- 

t»f C'f’rl ilk atcH i • i 1 * • • 

re- diied t(» any iMirei^n 1 mice or 

inFunign shall. UK IX'^Urds n‘f?i- 

dvnts within tiu* territoricK of kucIi 
P rince or Stale, have the same eflect in n rtjH*et to 
(ifivt inrneul Hecurilies as a e« rtifi<‘ate f»:nint<.*<l to a 
Native suhjeet of Her Majesty under the provisiona 
hereinlx.don' e* ♦ntuimMl. 

X\. Kvery certifieate of adininistnilion j^ninted 

WiaexUutofjM.wrr “‘X'V'' 

by nuoh ccruti- shall. Us regards the (loverniiieiit 

seenritieH, ;::ive iinthority U* the 
to whom the saiiie shall he granted through- 
out the ISritish territories in India, and have the 
feanie eH’et;t thrun^dioiit the Baid territories as a certi- 
ficate grautisl under Secthm VII of thirt Act haa 
within the IVcsidency within which the »ame is 
granted. 
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Kwurity upon exben 
Mon. 


XXI. Any Court or officer authorized to grant a 

certificate may, from time to time, 

Extension of certificate. — 

raent security or bank-share not originally specified 
therein, and every siicli extension shall have the same 
effect ns if the (Jovernment security or bank-share 
to which the certificate shall be extended had been 
originally spocifii^d therein. 

XX IL r])Oii tlie extension of a certificate, secu- 
rity may be required in the same 
iuanii(*r as upon the original grant 
of a certificate. 

XXIII. Nothing in this Act contained shall be 
^ , , , , , lieltl to extend to the property of 

Act not to ajiply to 1 1 i i 

British HubjcctM. any person usually designated as 

!i British snhject. 

XXIV. The foil owing words an<l expressions in 

this Act shall have the iiieaninjx 
lien^by assigned to them, unless 
tliiTe lie Hoinething in the subject or context rejiug- 
nant to such construction (that is to say) — 

Words imjiorting the singular nuiulK.‘r shall include 

the ))lurul number, and words im- 
]>orting the plunil number shall 
include the singular numlxT. 

Wonls importing the masculine 
geialiT shall include females. 

‘ Dist riet Court’ shall mean the prin- 
cipal Civil Court of original juris- 
diction of a zillali or district. 

* Sudder Court ’ shall 1 h' dt*emed to 
inclmle the highest Civil Court of 
appeal in any part of the British 
territories in India not subject to the control and 
suj>erintondenee of a Sudder t\>urt. 


Intorprctntiou. 


Number. 


Geutler. 

The words 

‘ l>i*trict Court.' 

The words 

‘ Sadder Court.’ 



THE OlTDII ESTATES ACT. 
Act No. I of 18G9. 


Passed bv the Goversou General op India in 

0»LNCIL. 

(Receiwd Oa <ui«eiU of thr Gotrnwr Geiifml oh the 12 


to drfnte the r'ojhte oj and others in 

certain entatcH in Ottdh, and to reijulatc the »>uxaiition 
thereto. 


Whf-REAS, after the re-oceii|mtion of Oudli hr the 
„ .. Urifisli Goveniinent in the rear 

Preamble. luro .1 • . • 1' . 

IH.'iS, the pro|»rn‘fnrv rifflit tii 
divers estates in that |irovince w;is, under eertnin 
ronditioiis, conferred l)y the Hriiish Government 
upon certain taimplars and otliers ; and tviiereas 
douiits may arise as to the nature of the riiilits of 
tiie said talmpiars and «»thers in such estates, and 
as to tlie course of succession thereto; and whereoa 
it is expedient to prevent sindi doiihla. and to 
late sui-li course, ami to provide for siieli other mat- 


ters con ne«'te<l th(*revvith as areliereinalter 
It is hereby enacted as follows : — 


liuntioned 


I 


I. — Prelimimirtf. 


Short title. 

Act. 


1. This Act may he cited lui 
“The Oudh Estates Act., 18ti9,” 
and shall extend only to the es- 


tates Imreinafter referre*! to, 

2. Ill this Act, unless there 
-ciwu*. lx? somethinj? repufrnant in the 
subject or context — 

„ . , ‘ Transfer ’ means an alienation 

‘TrEOAier. • . 

inter Vicos; 

‘ Will ’ means the legal declaration of the inten- 
*Wiu.’ tioiis of the testator with res|>ect 
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Codicil. ’ 


* R«giBtero<l. ’ 


^Minor.’ 

* Minority.’ 


to liis property affected by this Act, which he 
desires to be carried into effect after his death ; 

* Codicil ’ means an instrument made in relation to 

a will, and explaining-, altering, or 
adding to its dispositions: It is 

considered as forming an additional part of the will ; 

, g , ‘ Signe<l ’ applies to the affixing 

^ ■ of a mark ; 

‘ Eegisterod ’ means regi.stered according to the 

provisions of the rules relating to 
the registration of assurances for 
the time lieing in force in Ondh ; 

‘ Minor ’ means any person who shall not have 

completed the age of eighteen 
Years, and ‘minoritv ’ means the 
status of such person; 

‘ Taluqdar ’ means any person whose name is 

^ . entered in the first of the lists 

*Taluntlar. i ^ 

mentioned in section eight; 

* Grantee’ means any person upon whom the pro- 

prietary right in an estate has 
Wen eonferred hy a special grant 
of the Britisli Government, and whose name is en- 
tered in the filth or sixtli of the lists mentioned in 
section eight; 

‘ Estate ’ means the taluqa or immoveable pro- 
perty acquired or held hy a 
taluqdnr or grantee in the man- 
ner mentioned in section three, section four, or sec- 
tion five, or the iiniuoveahle property conferred by 
n sptHual grant of the British Government upon a 
grantee; 

^Heir’ means a person wlio inherits property 

otherwise tlian as a widow, under 
the special provisions of this Act; 
and ‘ legatee ’ means a person to 
whom property is bequeathed under the siiuie pro- 
visions; 

Words expressing relationship denote only legiti- 
mate relatives, but ajiply to cliil- 
dreii in the womb who are after- 
wards Ikuh alive. 


Heir.* 
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II. — lli^hts and liabitilies of Tatuqdan and 

Grantees. 

3. Every tnluqilar with w’hom a sutniimry settle* 

uieut of the Government revenue 

heriuWe wd WAS mmle between the firet Jay 

aide riffhtu in their of April 1858 and tlic tenth day 

“‘*‘**' of October 1851), or to whom, 

iMjfore the pa.ssing of thi.t Act and subsequently to 
the first dnv of April 1858, a talnqdari sanad has 
been granted, 

shall be deemc<l to have thereby acquired a per- 
manent, heritalde. and transferable right in the estate 
comprising the villages and lands named in the list 
attaclicil to the iigreeinent <*r kabuliyjil executed by 
such tnlmplar when sncli settlement was made, 
or whicli mav have l>een or may be decreed to him 
by the Court or an officer engaged in making the 
first regular settlement of the province of Oudh, 
such decree not having been appealed from within 
the time limited for appealing against it, or, if 
appealed from, having l)een affirme<l, 

suluect to all the conditions affecting the taluq- 
Hnhioct 10 ertain daf Contained in the ordcrs piiHAed 
conditiou*. by the Governor General of India 

on the tenth and nineteenth days of Octolwjr 1859 
and re|mblished in the first schedule heiett> annex- 
ed, siml sulijcct also to all the conditions contained 
in the sanad under which the esUite is held. 

gw Oituri SintiiMr r. .Vakitrajak of Bulramjwrr, L. B., G 1. A,, 7 , 
liuMut T. Jiajuh Jm4Ui J*crikad ^ L. Ii.f i 1* A,, 

4. Ever}' person who.se lands the proclamation 
u. .. v r.i- issued in Oudh in the month of 

uLmU lu March 1858 by order of the 
Moond tcheduie. Governor General of India spe- 

cially exempted from confiscation, and whose names 
are contained in the second schedule hereto annexed, 
shall be deemed to possess in the lands for which 
such person executed a kabuliyat Ixitween tlie first 
day of April 1858 and the first day of April 1860 
the same right and Utle which he would have |»08- 

60 
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sesaed tliertto iflie had acquired the same in the 
manner mentioned in section three; and he shall he 
deemed to Imld the same subject to all the condi- 
tions affecting taluqdars which are referred to in 
the said section, and to he a taluqdar for all the 
purposes of this Act. 

Bee tbe Proclamation in exten^Of infra ^ p. 490. 

5. Every grantee shall possess tl»e same rights 

Oranumii* righto and and be subject to the Same con- 
UabUiiieti. ditioiis in respect of the estate 

comprised in his grunt as a tahuplar possesses and 
is subject to, under section three, in respect of his 
estate. 

6. Nothing in sections tliree, four and five, or in 

of noruiu ro. tlie Said ordcrs, or in anv sanad, 
***“'^* sliJill be deemed to liar a suit for 

redemption, 

(a) where tlie instrument of mortgage was exe- 
cuUul on or alter the thirteenth dav of February 

V 

1841 and fixed no term within whicli the property 
comprised therein miglit he redeemed, or 

(4) where tlie instrument of mortgage fixed a 
term within which the property comprised therein 
might ho redeemed, and such term did not expire 
before tlie thirteenth day of February 1856. 

7. If a taluqdar or grantee, or any lieir or 

legatee of a talmjdar or grantee, 
utroouit, desire that any elepliants, jewels, 

arms or other articles of moveable property belong- 
ing to him shall devolve along with his estate, he 
sliall take an invontorv of such articles. Such in- 
ventorv slinll l>e signed by him and deposited in tbe 
office of the Deputy Commissioner of the District 
wherein siicli estate or tlie greater part thereof is 
situate; and thereupon such of the said articles ns 
shall not have Iwen transferred shall (so far as may 
be possible) be used and eiijo^-ed by the person who, 
under or by virtue of th IS Act, IS lor the time being 
in actual possession or in receipt of the rents and 
profits of the said estate or the greater part thereof, 
otherwise tliao as mortgagee or lessee. 
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IlL^Liiti of Taluqdars aii<< QronleOM. ^ 


8. Within six iiionths after tlio {>nssing of ibis 

Pwpmiioo of 9^**^*^ CJommissionor of 

of uiuqdmn aod Outlli, subject to sucli instructions 
irnuit«e«. ^ receive from the Gover- 

nor General of India in Council, sliall cause to be 
|»i‘e|mred six lists, namely : — 

Fir^t , — A list Hif all persons who are to be consi- 
dered tHlu(|dars within the meaning of this Act; 

SecoNd , — A list of the talm|dni*8 whose estates, 
according to the custom of the family on and before 
the thirteenth day of February 1856, i>rdinarily 
devolved upon a single heir; 

Third . — A list of the Uiluodurs, not included in 
the second of su<di lists, to whom sariads or grants 
have been or may he given or inaile by the British 
(Jovernment up to the date hxed for the ch>sing of 
such lists, declaring that the succession to the estates 
coin[>rised in sin h sanatls or grants shall thereafter 
be regulated by tin* rub* of primogeniture; 

Fourth . — A list of the t4ilu(|(lars to whom the 
pn>visions of section twenty-three are applicable; 

Fifth , — A list of the grantees to whom sanuds 
or grants have Ikh'Ii or may he given or nnule by 
the British (loverniuent, up to the date fixed lor 
the closing of siicli list, ileclaring that the succes- 
sion to the estates comprised in such surnols or 
grants shall tlierealter he regulated by the rule of 


priiiiogeniture ; 

Sixth . — A list of the grantees to wliom (he pro- 
visions of section twenty-three are applicable. 

y. When the lists iiieiitioned in section eight 


Fublication of Uj»U. 


kIuiII have lH?eii n|>j»rovf(l by the 
Cliief Coiniiiissioiier of ()u«lh, 


they shall Ihj puhliKhed in the Gazette of IntUa, 
After fiiicii pul>lu'ation, the first and second of the 
said lists shall not, except in the manner provided 
hy section thirty or section thirty-one, as the case 
may lie, be liable to any alteration in rcs|>ect of any 
names entered tlicreiii. 



476 


OUDH ESTATES ACT. 


If, at any time after the publication of the said 
„ , lists, it appears to the Governor 

General of India in Council that 
the name of any person has been wrongly omitted 
from, or wrongly entered in, any of the said lists, 
the said Governor General in Council may order 
the name to be inserted in the proper list, and such 
name shall l>e published in the Gazette of India 
in a supplementary list, and such person shall be 
treated in all respects as if his name had been from 
the first inserted in the proper list. 

10. No persons shall be considered taluqdars 

or grantees within the meaning 

named in liata to bo ot tiiis Act Other than tlie per- 

deemed taiuqdam or gQjjg named in sucli Original or 
ffrautoos. -i 1. • 1 

supplementary lists as aforesaid. 
The Courts shall take judicial notice of the .said 
lists and shall regard them as conclusive evidence 
that the persons named therein arc such taluqdars 
or grantees. 


A norwin who hiw boon rojpstored un a talnqdar undor this Act. and 
hai) Ihoroby acquiroti a tnlnqilareo rijrht in tho whole property, may, 
neverthoKuw, have maiie himself of a ]>«rtion of tlnj benefieial 

interet^t in laudH coinpriMil within the talutia for another, ami U‘ liable 
to account accordiutfly — Thahoor liuniro Jfnjr v. Thakovr Jawahlr 
L. R., 4 I. A., 178, See ShunUnr Stihai v. liajiih AtiJfhi Ptrghad^ ihidf 1118 ; 

Ckildaree v. (i<rvrrnmctii of Imiia, U 


IV. — Powers of Taluqdars and Grantees to transfer 

and bequeath. 

11. Subject to the provisions of tliis Act, and 

TiJnqdftw .n.1 iftmn- ^‘'1 the Conditions under which 
too* m»y tnuiBfci Mtd the estate was conferred by the 

*^““**' British Government, ever}' taluq- 

dar and grantee, and every heir and legatee of 
a taluqdnr and grantee, of sound mind and not a 
minor, shall be competent to transfer the whole or 
any portion of his estate, or of his right and inter- 
est therein, during his lifetinie, by sale, exchange, 
mortgage, lease or gift, and to bequeath by his will 
to any fierson the whole or any portion of such 
estate, right and intciest. 



OTOH ESTATES ACT. 


477 


A married woman may nmko a Iieunest under 
tltis Act of any pro[>erty whicli she could alienate 
W her own act during her life. 

Persons who are deaf or dumb or blind arc not 
thereby incapacitated for making a transfer or l>e- 
quest under this Act, if they are able to know what 
tliev do by it. 

One who is ordinarilv insane niav make a trans- 
fer or bequest under this Act during an interTuI in 
which he is of sound mind. 

No person can nuike a transfer or becjuest iimlcr 
this Act while he is in such a state of inimh 
wJietlier from drunkenness, or from illness, or from 
anv other cause, that he does not know what ho 
is doing. 

A transfer and a will, or any part of a will, the 
making of which has been caused by fraud or coer- 
cion or by such ini|)ortiinity as takes away the 
free agency of the transferror or testator, is void. 

Compare fw. and 48 of the Indian Suuseoittioii Act, antr, 

!. No transfer or b(M|uest under this Act shall 

be valid whereby the vesting 
^*^'*'*^ thing transferred or he- 

niieathed may bedelav(‘d In^vond 
the lifetime of one or more persons living at the 
decease of the translerree or testator and the minor- 
ity of some jK^rson wh(» shall he in existence at 
the expiration of that period, and to whom, if he 
attains full age, the thing transferred or hequeatheil 
is to belong. 

Compare s. lOl of the Indian Soeoewiion Act, 

13. No talufjdar or grantee, and no heir or 

legatee of a taluqdar or grantee, 
shall have |»ower to give or l>e- 
queatli bis estate, or any portion 
thereof, or any interest therein, to any |>erson not 
being either — 

(1) a person who, under the provisions of this 
Act, or under tbe ordinary law to wliicii |iA^ns 
of tbe douor’s or testator’s tribe and religion arc 
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subject, would have succeeded to such estate or to a 
|^>ortion tiiereof, or to an iuterest therein, if such 
taiuqdar or grantee, heir or legatee, had died 
intestate, or 

(2) a younger son of the taiuqdar or grantee, 
heir or legatee, in case the name of such taiuqdar 
or grantee a))j)ears in the third or the fifth of the 
lists mentioned in section eight, 

except by an instrument of gift or a will exe- 
cuted and attested, not Jess tlian three mouths 
before the deatli of tlie donor or testator, in manner 
herein provided in the case of a gift or will, as the 
case may be, and registered within one mouth from 
the date of its execution. 

I'. — Transfers and Bequests. 

14. If any taiuqdar or grantee shall heretofore 

Transfer* an, I bn- transferred or becpie.-ithed, 

quoHtii to tuiuqdara or or if any talu(j(lar or grantee^ 

or his heir or legatee, shall here- 
after transfer or heejueath, the whole or any portion 
of his estate to another talucplar or grantee, or to 
sucli younger son as is referred to in section 13, cl. 2, 
or to » person who would have succeeded according 
to the provisions of this Act to the estate or to a 
portion tliereof if the transferror or testator had died 
without liaving made the transfer and intestate, the 
tran.sferree or legatee and his heirs and legatees 
shall have tlie same rights and |>owers in regard 
to the property to which he or they may iiave 
become entitled under or hv virtue of such transfer 
or bequest, and shall bold the same subject to tlie 
same comlitions and to the same rules of succession 
as the transferror or testator. 

15. If any taiuqdar or grantee shall hereto- 

Tnin.f«ni Md b.- b.nvo tijuisferrcd or be- 

quttitji to pewon* out of queatlied, or if anv taiuqdar or 

Uuoot tfOOOOludOQ. 1 • 1 '• 1 

grantee or Ins lieir or legatee 
shall hereafter transfer or bequeath, to any person 
not being a taiuqdar or grantee, the whole or any 
portidb of bis estate, and such person would not 
have succeeded according to tlie provisions of tliis 
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Act to die Ciitate or to a portion iliorcot ii‘ the 
trangferror or tegtator had died without haviiijit made 
tlie transfer and intestate, the transfer of and suc- 
cession to the property so transferred or )>e(pientlied 
sliall be reffulated by the rules which would have 
froverned the transfer of and snceession to such 
property if the transferree or legatee had bought 
tlie same from a person not Wing a talnqdar or 
erantcc. 

IG. No transfer of any estate, or of any portion 

Tr«n»fer« u. »«. in thereof, or of any interest there- 
writing, signml uiii at- in, made by a laluiplnr or gran- 

tee or bv bis li<*ir or h t'atec 
umler tlio provisions of this Art, shall ht* vali<i, un- 
less lufule bv an instrument in writinir siixned hv 
the translerror and attested bv two or more wit* 
nesses. 

17. If any such transfer be made by ijift, tli(» pft 

Fnriborr^Mpii.*itc« t.> sball uot 1 k? vnliti uuloss, witliin 
validity of (fifu t»trr six inoiitliH after the execiititin of 

the instrument of gift, tlie gift 

Ih? followed bv delivery bv the donor, or his res- 
presentntive in interest, of poss<»ssion of tin* pro- 
jwMiy comprised tlierein, nor unless tlio instrument 
shall have lieen registen?d within one month from 
the date of its execution. 

18. No taluqdar or grantee, and no heir or 

legatee f)f a talu(|dar or grantee, 
shall have |>ower to give his 
estate, or any portion thereof 
or interest therein, to religifuis or charitable uses, 
except by an instrument of gift executed not less 
than three moiitiis before bis death, and subject to 
the provisions contained in section 17. 

16— If* bare no rctrocpcetire effect — HurpunkaJ 
, L. B.. 3 1. A. 

VI. — Textamentary Succeuion. 

19. Sections 49, 50, 51, 54, 55, nnd 57 to 77 

of Hoooe*- (both iiielugive), and *cctions82, 
Act^UedtowUb K.3, 8.5, and 88 to 98 (l)otii in- 

clutiivc) of the Indian Sucoes- 
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Mon Act (No. X of 1865), sliall apply to all wills uid 
codicils made by any taluqdar or grantee, or by 
bis heir or legatee, under the provisions of this 
Act, for the purpose of bequeathing to any person 
his estate, or any portion thereof or any interest 
therein : Provided tliat marriage shall not revoke 
any such will or codicil : Provided also that no- 
thing herein contained shall affect wills made before 
the passing of this Act. 

In applying the said sections to wills and codicils 
made under tliis Act, all words hereinbefore defined, 
and occurring in sucli sections, shall (unless there 
be something repugnant in the subject or context) 
be deemed to have the same meaning as this Act 
has attached to such words respectively. 

20. No taluqdar or grantee, and no heir or 

legatee of a taluqdar or grantee, 
having a child, parent, brother, 
unmarried sister, or a nephew, 
being the naturally born son of a brother of such 
taluqdar or grantee, heir or legatee, shall have 
power to bequeath his estate or any part thereof 
or any interest therein e.vceeding in amount or 
value the sum of two thousand rupees to religious 
or charitable uses, except by a will executed not 
less than three months beri>re his death, and regis- 
tered within one month from the date of its exe- 
cution. 

Compare ». 105 of the ladian Snocoesion Aot, ante. 


VII. — Intestate Succession. 

21. In the next following section, unless where 

•Son.' is Something repugnant in 

• dnuKhtor.’ brother,' the COUteXt, the WOl'ds ‘ 800,’ 

• widow, defined. , descendants,* ‘ daughter,’ and 

‘ brother ’ apply only to najib-ul-tarjain, and the 
word * widow ’ applies only to a woman belonging 
to the ahl-i-bradari of her deceased husband. 

22. If any taluqdar or grantee whose name 

Siwciid reio. of .no- inserted in the second, 

to intortnto u- third, or fiftli of the lists men- 
and finateoi. tioucd in sectiou eight, or his 
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beir or legatee, sliail die iatestate as to liis estate, 
such estate shall descend as follows, rir..- — 

(1.) To the eldest son of such taluqdar or 
grantee, heir or legatee, and his male lineal descend- 
ants, subject to the same conditions and in the 
same manner as the estate was held bj the deceased ; 

(2.) Or if such eldest son of such taluodar or 
grantee, heir or legatee, shall have died in his life- 
time, leaving male lineal descendants, then to the 
eldest and every other sou of such eldest son suc- 
cessively, according to their respective seniorities, 
and their respective male lineal descendants, subject 
ns aforesaid ; 

(3.) Or if such eldest son of such taluqdar or 
grantee, beir or legatee, shall have dietl in his 
father’s lifetime without leaving male lineal descend- 
ants, then to the second and every other son of 
the said taluqdar or grantee, heir or legatee, 
successively, according to their respective seniori- 
ties, and their respective male lineal descendants, 
subject as aforesaid ; 

(4.) Or in default of such son or descendants, 
tlien to such son (if any) of a daughter ot such 
taluqdar or grant<;e, heir or legatee, as lias lieen 
treated by him in all respects as his own son, and to 
tlie male lineal descendants of such son, subject os 
aforesaid ; 

>!MicrcTer it in nhewn by nufBcieut vrviilftnrn th»t ft not having 

male tMUe, ban iki ♦•xceptiimftlly lr«ftt4^1 the mm of ft daughtef ft* to 
give hint in the family the plaoi’i. and pre-emiiiftiioe which 

Hotild naturally i>»*long Ui a *win, if one and would not ortlinarily 

le* cxjncode^l U> daughter tt non, and baM tbu* indieatetl an intenUon that 
the perwon at* treat»?«l ehal! Im» hl» *meh tlaughter • iw>n will lia 

J to auce«e<l lo the talutplaree e-jttaUi under the 4th clauwj of 
.'^Pertab Saratn v. tSnbktu* , L. U , 4 1 A , iKUt, 

(5.) Or ID default of «ueli «on or deHcendaur», 
then to such person ns the said tahujdar or grantee, 
heir or legatee, shall have adopted liy a writing 
executed and attested in manner required in case 
of a will and registered, subject as aforesaid ; 

(6.) Or in default of such adopted son, then to 
the eldest and every other brother of such taluodar 
or grantee, beir or legatee, successively, according 
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to their reroective eenioriti^ and their respective 
male lineal descendants^ subject as aforesaid ; 

(7.) Or in default of any such brother, then to 
the widow of the deceased taluqdar or grantee, heir 
or legatee ; or, if there be more widows than one, to 
the widow first married to sucli taluqdar or grantee, 
heir or legatee, for her lifetime only ; 

(8.) And upon the death of such widow, then to 
such son as the said widow shall, with the consent in 
writing of her deceased husband, have adopted by a 
writing executed and attested in manner required 
in case of a will and registered, subject as aforesaid ; 

(9.) Cron the death of such first married widow, 
and in default of a son adopted by her with such 
consent and in such manner as aforesaid, then to 
the other widow, if any, of such taluqdar or 
grantee, heir or legatee, next in order of marriage, 
for her life, and on the death of such other widow, 
to a son adopted by her with such consent and in 
such manner as aforesaid ; or in default of such 
adopted son, then to the other surviving widows 
according to their respective seniorities as widows, 
for tlielr respective lives, and on their respective 
deaths, to the sons so adopted by them rcvspectively, 
and to the male lineal descendants of such sous 
respectively, subject as aforesaid ; 

( 10.) Or in default of any such widow or of 
any son so adopted bv her, <»r of any sucli descend- 
ant, then to the male lineal descendants, not being 
najib-ul~tnrffnns of such taluqdar or grantee, heir 
or legatee, successively, according to their resjiective 
seniorities and their respective male lineal descend- 
ants, whetlier najih-ul-tarfain or not ; 

(11.) Or in default of any such descendant, tlien 
to such persons as would have been entitled to 
succeed to the estate under the ordinary law to 
which jyersons of the religion and tribe of such 
taluqdar or grantee, heir or legatee, are subject. 

Nothing contained in tlie former part of this 
section shall be construed to limit the power of 
aUenation conferred by section eleven, 

Bm Sry Bmhmdmr r. Jimmer Jmttkre K^er, lb R., & I. 1. 



otnm wstrm act. 


m 


23. Except in tlie casee provided for by wetion 
_ rf «p. twenty-two, tlie buc^oh to aJ| 
to iatMtotato- pro)>erty left by tAiuquera end 
at«M. grantee*, end tbeir hvir* *nd 
legatees, dying intestate, ebatl be regulated by 
tiie ordinary law to which members of the intestate’s 
tribe and religion are subject. 


VIII. — Maintenance. 


24. When any taluq<inr or grantee, or his heir 
of »nr- h*gatee, «lies leaving him sur- 


reUtivfM of tat- 
tiud griuiUvui. 


viving Kuch relittivcs an are hero- 
iiiafter meiitioiKHi, tlio pernoii 
for the time heiiitr in the pi»KKeKwion of his enUite 
or the rents and protits thereof shall he liai>le to 
pay to eaeh of such relatives, during his «>r her life, 
or for such other period as is iiereinafter mentioned, 
by twelve equal monthly payinents, an annuity in 
accc»rdance with the custom i^f the country not 
exceeding such amount as is hereinafter mentioned : 
Provided that such relative Wiis at the date of tlio 
deatli of the decesised living togetlier with him : 
Pnivided also that such relative is and continues to lie 
without any other adequate iiieHiis of maintoimiice. 

If any part of such esUite shall have betui trans- 
ferred or liecjueathed by the deceased, the person 
for the time Indng in jwissession of such part, or of 
tlie rents and profits thereof, shall he liahie to pay 
])ro|Kjrtionate parts of the said annuities during 
the conliiiuaiice thereof respectively. 

25. In the case of the grand|mrents, parents, and 

Onmdparentii, p*- Si*nior widows of‘ the deceased, 
renu. and wsiii’or wi- the uiaxitiiiim ainoutit of the ail* 

nuitv shall be as follows : — 

(a) where the annual revenue payable to 
Governtneiit in respect of the estates is or exceeds 
1,50,000 ru]>ees — a sum not exceeding 6,000 


rupees : 

(5) where such revenue is or exceeds 1.00,000 
ru})ees, hut is less than 1,50,(XK) rupees — a sum 
not exceeding 2,400 rupees : 
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(c) where such revenue is or exceeds 50,000 
rupees, but is less than 1,00,000 rupees — a sum 
not exceeding 1,200 rupees : 

(d) where such revenue is or exceeds 25,000 
rupees, but is less than 50,000 rupees — ^a sum 
not exceeding 600 rupees : 

(c) where such revenue is or exceeds 15,000 
rupees, hut is less than 25,000 rupees — a sum 
not exceeding 360 rupees : 

( /) where such revenue is or exceeds 7,000 
rupees, hut is less then 15,000 rupees — a sum 
not exceeding 240 rupees ; and 

(g) where such revenue is less than 7,000 
rupees — a sum not exceeding 180 rupees. 

In the case of a junior widow of the deceased. 


Junior widows. 


the maximum amount of the 
annuity shall be one-half of the 


maximum amount to which a senior widow of the 


deceased would be entitled under the former part 
of this section. 


2G. In the case of brothers and minor sons 


Brothew and minor of the deceased, the maximum 

amount of the annuity sliall be 
u sum not more than 1,200 rupees. 

In the case of nephews of the deceased, being 

fatherless minors, the maximum 
amount of the annuity shall be 
a sum not more than 600 rupees. 

27. In tlie ca.se of unmarried daughters of the 
^ ^ deceased, widows of his sons 

r^umarriod dautra- i i ..i i i • • i 4. 

ter*, wuiown of mm. «ud brothers and his widows not 


tem, 


Mxi brothor. aud in- of liis ahl-t-bradart. the inaxi- 

ferior widow*. .. r ..^i •. i ,, 

ulum amount or the annuity shall 
be a sum not more than 360 rupees. 

28. Subject to the provisions hereinbefore con- 
ot an- tained, the said annuities shall 


continue, 

(a) in the case of a minor son or a minor 
nephew, tilt he ceases to be a minor ; 

(5) in the case of a daughter or widow, till she 
voluntarily leaves tlie household of the heir or 
legatee of the deceased, or would, according to the 
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custom of tbe couutry, cease to be eutitleU to 
mHintenance, and 

(c) iu all other cases, till the annuitant dies. 

IX. — Miscellaneotu. 


29. Erery Muhammadan taluqdar, grantee, heir 


- - 

cm* 

powemi to adopt. 


or lepitee, and every widow 
of a Muhammadan talnqdar or 
grantee, heir or lepitet% with the 


coiiRent in writing; of her decenw<l huRlmnd, shall, 


for the juirfmses of this Act, have power to adopt 
a son whenever, if he or she were a Hindu, ho or 


she might adopt a son. 

Such power shall Ik? exercisahle only by writing 
executed and attested in manner re<|uired hy sec- 
tion nineteen in case of a will and registered. 

30. Any tnlinplar or gnintee wliose name has 

he<‘n entered in tlie third or lifth 


AUx*nition of 
of 

in CAMM of talu{)(lurH 
aud tifutivd in 

l»‘ t. 11 or lint 5. 


of the lists mentioned in section 
eight, or his heir or l<*gatee, may, 
at anv time hen*a(ter, present to 
the Chief Commissioner of Ondh 


a declaration in writing, executed and registered in 
the manner re(|uired by this Act for the execution 
and registration of an instrument of gift, that he is 
desirous that (he succession to his estate shall, in 
case of his intestacy, cease to he regulated in the 
manner descrilH’d in section twenty -two, and that 
it sluiU in future 1)0 regulated l)y the ordinary law 
to which members of his trihe and religion are sub- 
ject. 

On receiving such declaration, tbe said Chief 
Commissioner shall cause to be inserted the name 


of such taluqdar or grantee, heir or legatee, in the 
fourth or sixtii (as tlie case may be) of the lists 
mentioned in section eight, and siiall cause a note 
thereof to be made in the projHjr place in the third 
or fifth (as the case may be) of the said lists, and 
tbe succession to such estate shall thenceforward* 


in case of intestacy, be regulated in the manner 
provided by section twenty-three. 
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31. Any talnqdar or grantee, heir or legatee, 

Bererterto ordLiuuy may, at any time hereafter, pre- 
Uv of inooenion. g^nt to the Chief Commissioner 

of Oudh a declaration in irriting, executed and re- 
gistered in the manner required by this Act for the 
execution and registration of instruments of gift, 
that he is desirous that his estate should in future 
be held subject to the ordinary law of succession 
to which members of his tribe and religion are 
subject. 

On receiving such declaration, the Chief Commis- 
sioner shall cause a note thereof to be made in the 
proper places in each of the lists mentioned in sec- 
tion eight in which the name of such taluqdar or 
grantee, heir or legatee, has been entered, and 
thenceforward none of the provisions of this Act 
shall apply to such estate, which shall thencefor- 
ward be held sulyect in all respects to the ordinaiy 
law of succession to which members of his tribe 


and religion are subject. 

32. Nothing hereinbefore contained shall affect 

Saving of rights of any right which the creditors of 
croditors. person making a transfer or 

bequest under the provisions of this Act would 
have possessed as against the property comprised in 
such transfer or bequest if this Act had not been 
passed. 

33. And whereas bodies of taluqdars bftve in 
Awani* aa to com- scvenil cases made awards res- 


poimotion auU maiuten- pecting the provision to be made 

for certain relatives of taluqdars, 
and it is expedient to render such awards legally 
enforceable, — it is hereby further enacted that every 
such award shall, if approved by the Financial 
Commissioner of Oudh and tiled in ids Court within 


six mouths after the passing of this Act, Ije enforce- 
able as if a Court of com|)etent jurisdiction bad 
passed judgment according to the award and a 
decree bad followed upon such judgment. 
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SCHEDULES. 

First ScHKotrut. 
(See iSecftoA S.) 


From C. Bkahoh, Khq . Swrtiiry to iho Oowtnmont of IikIIk, 

Dep^rim^^iit, to C. J. WiKuriktD. Khm., Chief CommiMioner of OiuUi. 
—(No* 626ii, doUxl !(>th Dctobor, 

I AM <Hre<^Hl l»y tho (lOvornor-Ooneral in Council to 
w 1 ncknowliMlifc tho nwint of your 

No. 1091, i}«^ the ^ ^ 

nit Juo 4 ^. ere lory s letter?* m»teti in the niAr|;fin» 

No. i:U7, datod the relative to the tiiUn^dari aetllemcnt 

l.Mh July* Omlli. 

2. His Exeellency in (oiuieil, jvgroeinj; with you as to tho 
expodienev of ixunovin^ all <louhtH a^ l/o the *intenti«m of 
the (ioverinnenl t*> inaintAin the talu(|«larM in jHWH<'*.sion **f 
the tAlu<|H.s for which they hav4» Ikmui jmu nutted toenjjaj^o, 
is {deasisi to declare that every taliKjdar w’ith wluun a 
humuiary' wjttleiinutt has Imsui inadt* ^iiiee tlie re-*H‘eu|>a- 
tion f>r the province, lias therchy ac«juln*d a pcrriiaiunt 
here<litarv and tnin>fcralde proprioUuy ri;,(ht. ri:., in tho 
tAlu<(a for whicli he luif* enj;^oigc<h iiM hnling the (♦erf^tual 
priv ilctre of engaging with the Uoveriiinent f«>r the reve- 
nue of the tahnpL 

Jh 'I’iii?* right is4, how^ever, conpedeil, auhject to any 
measure whicli the ( »ovf*nimeiit ina}^ think proj>er to Uiko 
for tho puq)<>se of protecting the inferior zaiiiimlara itini 
village »»ccuj>antK from ext/irtion, Riul of upholding their 
rights in the will in MulMirdinaiion to tho talu<|dar». 

4. I’lve fjovei nor*(iem‘ral in (Council denirci that you 
will have rcalv, hv His Kxcellencv'h anival at Lucknow, 
a list of the taiioplars ujem whom a permanent proprietary 
light lias n<»w l*<‘eii confcrreil ; and that you will prepare 

to i>su«si to th»‘S4* taliKjdarH at that titno. The 
will given hy, and will run in tlie name of, the 
Commissioner, OA-ting under the authority of the 
(iovenior-( hujeral. 

5. I am directed to add that, a« ix*gardH zamindara and 

others, not U ing taluqdars, with whom a HUfiifnary nettle- 
meiit has U?en inoije, the order?* conveyed in tlie iiniitation 
( 'iiTular, Nil. of the 28th of January, must not 

be strictly observed. Op|H)rtunity niuat Ik? allowed at the 
next scitllemeut to ail disappiniite<l daitnanta bring for- 
ward their claima, and ail such ciatms must lx; heard and 
diH|Kx*ed of in the ttsual manner. 
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II 

From C. BlADOif, Esq., Seoretarj to the Ooremment of India, Foreig^n 

Department, with the Goyemor-General, to the Chief Commiiaioner 

of Ondhf^No. 23, dated 19th October, 1859.) 

I AM directed by His Excellency the Governor-General to 
acknowledge the receipt of your demi-official letter of the 15th 
instant, enclosing a form of sanad to be given to the taluq- 
dars of Oudh, granting them a full and permanent pro- 
prietary right in the taluqas for which they have severally 
Deen permitted to engage at the summaiy settlement. 

2. This form of sanad is generally appVoved, and a 
revised copy, with some few alterations, is herewith en- 
closed for adoption and for careful translation into the 
Hindustani language, in which the sanads will be prepared. 

3. The sanads declare that while, on the one hand, the 
Government has conferred on the talutjdars and on their 
heirs for ever the full proprietary right in their respective 
estates, subject only to the payment of the annual revenue 
that may be imposed from time to time, and to certain 
conditions of loyalty and good service, on the other hand, 
all persons holding an interest in the land under the taluq- 
dars will be secured in the possession of the subordinate 
rights which they have heretofore enjoyed. 

4. The meaning of this is that, when a regular settle- 
ment of the province is made, wherever it is found that 
zamindars or other persons have held an intercvst in the 
soil intermediate l>etweeu the ryot and the taluqdar, the 
amount or proportion jvayable by the intermediate holder 
to the talucplur, and the net jama finally payable by the 
taluqdar to the Government, will be fixed and recorded 
after careful and detailed survey and inejuiry into each 
case, and will remain unchanged during the currency of 
the settlement, the talucjdar being, of course, free to im- 
prove his income and the value of his property by the 
reclamation of waste lands (unles.s in cases vvhere usage 
has given the lilierty of reclamation to the zamindar), and 
by other ineasure.s of which he will receive the full benefit 
at the end of the settlement. Where leases (pattas) are 
given to the subordinate zamindars, they will be given by 
the talu<[dar, not by the Government. 

5. This being the j>osition in which the taluqdars will 
l>e placed, they cannot, with any show of reason, complain 
if the Government takes effectual steps to re-establish and 
maintain in subordination to them the former rights, as 
those existeil in 1855, of other persons whose connexion 
with the soil is in many cases more intimate and more 
ancient than theirs ; and it is obvious that the only effectual 
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E rotation which the Ooverament can extend to these inferior 
olders, is to define and record their righta and to limit 
the demand of Uie taiuqdar an against such |>eryion during 
the currency of the setUeinent to the amount fixed by the 
Government an the basis of its own revenue demand. 

6. What the duration of the aottleinent shall bo, and 
what proportion of the rent shall be allowed in each case 
to zamindars and taluqdars, are questions to be determined 
at the time of settlement. 

The Governor-General agrees in your ol>servation that it 
is a bad principle to create two classes of rocogntxed pro- 
prietors m one estate, and it is likely to lead to the nlieua* 
tion of a larger proportion of the land -revenue than if 
there were only one such class. But whilst the talucplari 
tenure, notwithstanding this drawback, is about to be 
recogiiize<l and ro-esialdished, Iwcause it is consonant with 
the findings and iraditions of the whole j>eople of Oudh, 
the zamttidari teiuiro intermediate between the finmres of 
the taliKplar aii<l the ryot is not a now creation, and it 
is a tiuiure which, in the opinion of tlio Oovcmor-Qeneral, 
must be protected. 


Sbcoxd Si^hkdcle. 

(Se^ Seefwn 4.) 

(1) — Drig Bi'jay Singh, Rajah of Balrampore. 

(2) -“Itao Hardeo Baksli Singh, of Katiari. 

(*!} - Kashi Parshaii, Tahuplar of Siss^uidi 

(4) — Jliablia Singh, Zamindar of Uopal Khera. 

(oj — C'handan Lai, Zamindar of iloia^iii (liaiswara). 
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LORD CANNING’S PROCLAMATION OF 

15th march, 1858 . 


* M _ 

The Army of His Excellency the Commander* 
in-Chief is in possession of Lucknow, and the city 
lies at the mercy of the British Government, whose 
authority it has for nine months rebelliously defied 
and resisted. 

This resistance, began by a mutinous soldiery, 
has found support from the inhabitants of the city 
and of the province of Oudh at large. Many who 
owed their prosperity to the British Government, 
ns well as those who believed themselves aggrieved 
by it, have joined in this bad cause, and have 
ranged themselves with the enemies of the State. 

Tlioy have been guilty of a great crime, and 
have subjected themselves to a just retribution. 

The capital of their country is now once more 
in the hands of the British troops. 

From this day it will be held by force which 
nothing can withstand, and the authority of the 
Government will be carried into every corner of 
the province. 

The time, then, has come at which the Right 
Hon’ble the Governor-General of India deems it 
right to make known the mode in which the British 
Government will deal with the tuluqdars, chiefs, 
landholders, of Oudh, and their followers. 

The first care of the Governor-General will be 
to reward those who have been steadfast in their 
allegiance at a time when the authority of the 
Government was partially overborne, and who have 
proved this by the su import and assistance which 
they have given to British officers. 

Therefore, the Right Hon’ble the Governor- 
General hereby declares, that Grig Bejay Sing, 
Rajah of Balrampur, Kulwant Sing, Rajah of Pud- 
uaba, Rao Hurdeo Bux Sing, of Katiari, Kashi- 
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panbad^ tala^ar of Siraendi^ Jaliar Sing, zemin- 
dar of Gopal Khan, and Cbaude Lai, zemindar of 
Maurawan (Baiswora), are bencefonrard the aole 
hereditary proprietors of tlie laud which they held 
when Oudh came under British rule, subject only 
to such moderate assessment as may be imiiosed 
u|K>n them, and that these loyal men will be further 
rewarded in such manner and to such extent ns, 
upon consideration of their merits and their position, 
tlie Governor-General shall determine. 

[S^ Jlurpmrtkad r. Sk^o la. II, 3 I. A., 259, m t» ilie efl«ct 

tiiU |>«ragrit|»b of Uie ProcUaiAtion ] 

A proportionate measure of reward and honor, 
according to their (leserts, will be conferred upon 
others in whose favour like claims may be cstab- 
lisiied to the satisfaction of the Government. 

The Governor-General further proclaims to the 
people of Oudh, that, with ahove-nientioned excep- 
tions, tlie proprietary right in the soil of the pro- 
vince is confiscated to the British Government, 
whicii will dispose of that right in such manner as 
to it may seem fitting. 

To tho.se Uilu(]dars, chiefs, landholders, with 
their followers, who shall make iinmediate Kiihiiiis- 
sion to the Chief Commissioner of Oudh, surrender- 
ing their arms, and ola'ving his orders, the Bight 
llon’hic the Governor-General promises that their 
lives and honor shall be safe, provided tnat their 
hands are nut stained with English blood murder- 
ously shed. But ns regards any further iudulgeiico 
which mnv be extended to them, and the condition 
in which they may hereafter bo placed, they must 
throw themselves u|>on the justice and mercy of the 
British Government 

To those amongst them who shall promptly 
come forward and give to the Chief Commissioner 
their sup{>ort in the restoration of t)ence and order, 
this indulgence will he large, and the Governor- 
General will be ready to view lil>erally the claims 
which they may thus acquire to a restitutiou of 
their former rights. 
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Powaas OF, pp. 275 — 281. 

may sue in respect of what causes, p. 275. 

survival to, of all demands and rights in favour of or against de- 
ceased, p. 276. 

power of, to dispose of deceased's property, p. 276. 
mortgage by, p. 277. 
dealings with, pp. 277-8-9. 
title ot, p. 277. 

purchase by, of deceased's property, p. 279. 

where there are more than one, powers of, exercisable by one, 
pp. 279, 280. 

where there are more than one, powers of all survive, p. 280. 
powers of, as to eOeots unadniinistered, p. 281. 
during minority, powers of, p. 281. 

married executrix under Succession Act bas same powers us ordi- 
nary, p. 281. 

Dun as or, pp. 281 — 292. 

duties, ns to deceased's funeral, p. 261. 

to exhibit inventory and account, p. 282. 

neglect of, to file inventory or account, p. 282. 

to collect property and debts with reasonable diligence, p. 283. 

whether liable for assets accidentally lost, p. 283. 

carrying on trade by, p. 284. 

payment of funeral expenses by, p. 284. 

t " — of administration expenses by, p. 284. 

— of wages by, p. 285. 

— of barred debt by, p. 287. 
pleading of limitation by, p. 287. 

when not bound to pay levies witbont indemuity, p. 289. 

improper sale by, p. 312. 

liability of, for devastation, pp. 311 — 314. 

— — of, for negligence, pp. 312, 313. 

— — of, for investing in impn>per securities, p. 313. 

of, for improperly carrying on business, pp. 313, 314. 
tranaler of interest of, to Administrator-Geneml, p. 423. 
under Regimental Debts Act, duties of, pp. 389, 390. 
not paying full court -fee on letters of administration within six 
mourn after discovery of under- payment, p. 446. 
power of, to eue and be sued under Act XII of 1875, p. 455. 
may tue and be sued iu respect of certain wrongs cnmuilUed in 
itfhtiina d deceased, p. 455. 

may bring anit fi>r compensation for death by acltonable wrong 
under Act Xill of 1375, p. 457. 
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dbflnwttfr «mI fwiMMsrtjr 4 ^ p. $$ 7 , 

•— powtni ^ pp. 3 g ^W . 

aitiei olitiiit oommi of Goort to ditpnoo of proporly, p. 

— — » dotko ol^ 8d$— Jd2. 

pojmonlor i»aM of oomnli, olo^ by, p* MO. 

E m% of d«ra by, p. SOO. 

ty of Ibr doTOiUtoiis, pp. 173*4. 

ADM1NI8TRATOU-OBNERAL- 
deftijnuiUoii of, p. 410. 
oppointment of, p. 4t0. 
flospenskiii ond retnoral of, p. 410. 
qtudtficotion of toy fttUiro, p. 410. 
oontiiiuoiioo of exMling, p. 410. 

Dot on officer of High Onirt, p. 4H . 

probetee, etc., gmntod Kccle«ii«iitic4U Regtftrmre to bafo ume 
effect M if ffruftteil to, p. 411. 
not to be Bccte«ia«tical HegUtrar, p. 411. 

cannot hold any office without aanction of (Government, p, 411, 
may be appointed Official Truatei*, p. 411. 
may be appointed Receiver of Higii fTourt, p. 41 1> 
penalty againat trading by, p. 411. 

•eoarity on appoiiitcneiit to ih! given by, p. 412. 
auretiee on a|)[Miintfuent for, p. 412. 

not re<|iured to give aecurity on I'rant of admintatration, p. 412. 

not required to lake oatli, p. 412. 

verification of petition by, p. 4l‘i. 

app<nnUDejit ol officiating, p. 413. 

right!, j:M>wer!, and duties of. pp. 413^430. 

tjiving of right!, &c., of, p 413 

entitled to letters of administration unless granted to next*of« 
kin, p. 413. 

entiile<l Ui administration in preference to creditor, non-univeraal 
legatee, or friend, p. 414. 

when administration of estates of |»ertotti other than Hindus, etc., 
is to l>e by, p. 414. 

petition by, for administration, p. 415. [p 415. 

may be directed to apply f«»r administration, if asaeti. in dan^fer, 
enjfiined to collect and b^dd asiwt** when in danger, pp. 41(J, 417, 
cotnmUaioii of, under s. 18 of Act il of IH74, p. 417. 
prolmte t4» be granted to executor apficaring in the courae of 
pnKjcedings taken by, p. 417. 

costa of, when pn^batc or adminisiratimti granted to executor of 
ricxt-of-kin, p. 417. 

grant to, when executor or next-of-kin d«>ea not apfiear or dooa 
not give tiecuriiy, p> 413. 

in certain ca*»es to secure and distribute eflecta of wddiers. p. 418. 
grmuts <4^ limited to dealing with ssseU in accordance with liegi* 
mental Debts Act, p. 418. 

not precluded from applying for letters wiUiin one moniti from 
death, p. 419. 

effiact of pftibatc or letters granted to, p. 419. 

alter revocation, letters adtnluistration to, to be <leemed void* 
able, p. 419. 

vatidity of paymenU made by, prior to rcvocaliim of adminietra* 
tiofi, p. 420. 

recall of administration granted to, p. 420. 
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A DM INISTR ATOU-G ENEU A L-^(ccmiiuH€d). 

time within which adiiiinistratioij granted to^ may be recalled or 
revoke<b pp. 420, 421. 

costa of, in respect of administration revoked, p. 421. 
distribution of assets by, p. 421. 

letters of administratioii to be granted in name of office of, 
p. 422. 

authority given by letters of administration to, p. 422. 
grant of firobute to, ns executor by virtue of office, p. 423. 
transfer by private executor or adininistnitor of interest tt>, p. 423. 
vesting of estates, &c., in successor otj p. 424. 
suits by luid against, )). 424. 
to sne and be sued in tiaiiie of his office, p. 424. 
suit by or against, not to abate by death, &c., of, p. 423. 
not personally liable for costs of suit by or against predecessor, 
p. 423. 

creditors* suits against, p. 425. 
graitt of certificate by, pp. 426 — 428. 
in what case certificate may be grunted by, p. 426. 
not to grant ccrtificaie in case of money in Government Savings 
Hunk, p. 420 

not to grunt certificate when probate or administration bus been 
taken out, p, 420. 

grunt of certificate to creditors by, p. 42f). 

not bound to grunt certificate uidess satisfied of claimant’s title, &c., 
p. 427. 

right of executor against h<»ldcr of certificate from, p. 428. 
right of crtulitor against as-sets in hands of bolder of certificate 
from, p. 428. 

not Innuul to take out n<lministr:iti«ui on account of effects in res- 
[lect of which certificate granted, p. 428. 
fee for certificate by, p. 428. 
expenses of estahlisluuent of, p. 428. 
iiccountji and Hchedulcs to i>e kept hy, p 420. 

lestrictiiui under Ucgiinental I)ef)ts Act on int^erposition of, p. 389. 
duties of, under Kegiiuentul Dtdus Act, pp. 389, 390. 
rights of, saved hy Hirnhi Wills Act, p. 323. 
light.s, duties, and privileges of, saved hy Act V of 1881, [>. 375, 
s. 2 of Act XI II of 1875 ilocs not apply to grunts to, p. 441 . 
Committeo of Adjustment empowercil to deliver etrects to, 
p. 382. 

coiniuisaion of, pp, 433 — 436. 

in ease property of ollicers and soldiers dying, p, 43,3. 

— in case of property ctuuing into his hands after Admiuistrator- 

(fCiuMars Act, 18()5, |>, 433. 

— — how puyahle, p, 434. 

«— retained to be deeiuotl a distribution, p. 434. 

— — — may be raised ami again reduced, pp. 434>5. 

— ill assets beyond l*re^^dency, p. 43.5. 

— when payable, Governor-General to decide, p. 437. 

no commission to be charged by executor or adtuiuistrator other 
than, p. 435. 

not aflecte^l by Indian Succession Act or Indian Company’s Act, 
p 440. 

power of Government to make rules fiir gtitdaticc of, p. 436. 

|mwer of, to examine cm oath. p. 437. 

assets unclaimeil in hands of, for 15 years, how disposed of, pp. 437-8. 
District Judge in certain caae to lake charge of oiaeu, and reiwrt 
to |». 439. 
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ADMINISTIUTOU-GKNERAL'S ACT, II OF 1S74, pp. 

fillc, p 40^. 

local extent oC p. 408. 

repeal of other Art* be, p. 408. 

PAvo^ fliinpi done under former Acla. p. 408. 
inti rpretatiim-ciiiupe in, pp. 408~-410. 

ADMINlSTRATOU r.KNKIUl/S ACW IX OP 1881, pp. i5'2^U4, 
nniendp Art 11 of 1874. pp. 4t5‘i-~454. 
nave* lelt€»r^ and eerlifiealep alreudv j^ratitetl, p, 4^4« 

ADMINIsrUATOll PriUXCJ MIXOKITV— 

of, |>p. 1*81. 

ADMIXISI H V rOR WI TH WILR ANNEXED— 

provinittiH in Act \ of IbHl an to cxeeutor apply to, p 374, 

ADMINISTRATRIX — 

]»ow<*r:< of luurriod, p. 281. 

ADDITION — 

law of, not l»r Iliinlti WilU Act, p. 321. 

uinler Oudti E^lutes Act, p. 485. 

ADVANI'EM ENT— 

of cloldrcn not t<» he hrnu;»hl into liolclipot un di«lributioti of in* 
le^^lal«•'^ estate, p 32. 
rule in Ef»{.^laiKl a» to, p. 32. 

ADVtK’ATE- 

opinion of, up to forcitirn law, p. 10. 

AGE- 

p<T*oin not necessarily incapaciutcti from making n will by reason 
of old, p. 37. 

ajmkhe— 

under Act H of 1874 includetl in rr(‘*idcucy of Bengal, p. 400. 
ALIEN- 

caj>arity of, to make wills. [»p. 33-4. 

*• AELTin: REvr;*— 

eoruiruulioti o|, in will, p. 8l. 

ALTERATION — 

crtect of, execution of nfiprivil<*g<*4| will, pp 63. (*4, 05. 

jiieauiiied to have boeti lUiolc after e*eeut4«ii of will, p. 04. 

AL'lERA'riON IN WILL- 

j»rcpnn:ptions as to, pp. 01 — 04. 
ig^idet»ee of ex|n:rt as to, p. 05. 

ALTKUNATIVK HEgllEST, p. 90, 
construction of, pp. 90-7-8. 

AMBASSADOR 

does not acrpiire new domicile in country to wliieh he is accrediteil, 
p. 15. 

AMBIGUITV- 

adtnissibility of extnn^'ic evidence in ease of latent, p. 77, 
extrinsii" evKience inadmissible in case of patent, |). 78, 

AMBIGUOrs CI.AUSK IX WILL— 

construction of, p. 82. 

ANDAMAN AND NICOBAR IHLANI>8— 

under Act II of 1874 included iu Fresideucy of Bengal, p. 
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ANNUITANT— 

apfiortionment of annuity on death of, p. 29S. 

ANNUITIES— ' 

beqneat of, pp. 190—194. 
created by will, payable for life only, p. 190. 
period of reetin^ where money ia bequeathed to parchase, p. 192. 
abatement of legacy of, p. 193. 

valuation of aniiuitiea in case of abatement, pp. 193, 194. 
legacy of, to be paid before residuary gift, p. J94. 
mode of ascertaining value of, p. 292. 
payment and apportion men t of, pp. 297, 298. 
oommenoeinent of, when no time fixed by will, p. 297. 
when payment is to be quarterly or monthly, p. 297. 

** payable quarterly or monthly” when first payable, p. 297. 

a(>portioniiient of, where annuitnnt dies, p. 298. 

preKJedure where no fund is charged with or appropriated to, p. 299. 

appropriation of particular fund to, p 299. 

interest payable on sum to be invested U> prcnluce, p. 306. 

under Act V of 1881, payment and apportionment of, pp. 364-5. 

ANNULMENT OF PROBATE, &c.— 
for just cause, pp. 245—250, 310, 311. 

ANTE-NUPTIAL SETTLEMENT— 

marriage between a person domicilcil and a person not domiciled 
ill British India gives no rights in property not comprised 
p. 33. 

APPEAL— 

does not lie from order as to security under Act XX V”!! of I860, 
p. 464, 

does not lie from order refusing application to recall certificate 
under Act XXVI I of i860, p. 465. 
from orders of District Judge under Succession Act, p. 272. 

APPEARANCE- 

of objector to oppose cause in contention, p. 350. 

APPLICATION FOR PROBATE OR ADMINISTRATION— 

See Apmiiiistbatioii ; Prodatb. 

APPOINTMENT- 

definition of power of, p. 57. 

will matio unuer power of, when not revoked by marriage, p. 57. 
execution of power of, by general bequest, pp. 88-9. 
implietl gift to objects of power on improper exercise of power 
of. p. 90. 

implied gift to objects of a power in default of, p. 90. 41 

gift under power of, to objects not withiu the line of perpetuities, 
p. 91. 

property under power of, but not appointed, passes under residuary 
bluest, p. 112. 

APPORTIONMENT 

of annaUea, pp. 297-298, 364-365. 

ASSAM— 

jurisdietkMi in granting or revoking probate or letters of adminis- 
tration in Judicial Commiaaiooer or Judge of the District, 
p. 251. 

not indtided in definition of * Province* in Act X of 1865, p. 3. 
not within definition of ‘ Province ' under Probate Act, p. 325. 
under Act II of 1874 tncluiletl in Pruftidettcy of Bengal, p. 409- 
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ASSAULT— 

mcUoiiii for, do tiot iiinriYet pp. 276, JW6. 

ASSENT-- 

of exeeolor lo pp. 296—267. 

eflTect oC of executor to leuac?, p, 294. 
effect of condilHuml^ to lejpu?/, p. 295. 
of executor may be c xpreiw or imfdieii, p. 294. 
of executor to litt own legacy, p. 295. 

of executor girct effect to lejyacy from f<Httalf>r*< death, p. 296. 
under Act V of 1661, by executor lo legacy, pji. 362—364. 

ASSETS- 

creditor may follow, p. 307. 
distribution of, p. 307. 

, by Adtuiiil*trator-(icneral. p. 421. 

a »p<HMfic legacy not liable to abate wilii general iegaciea on defi- 
eit*n<*v of, p. 171. 

monev rocuvcre<l under Act XIII of 1655 when de«nie<l |»art of, 
p. 456, 

under Ueginicntnl I)ebta Act, money nut to be, in place where re- 
mitted i»», p. 390. 

whnt, under Act 11 <»f 1674, p. 410. 

fH)W('r nmler Act II of 1674 of (lovernment to make rule fop 
cu«to<ly (»f, p 435. 

beyond IVenidcocy, cojnuiisskm of Adminiatrator-Cieneral cm, 
p. 435. 

1, in itnnd*i of vVdtuiiii«trator-(«encral for 15 years bow 

under Act V of iHf'l. notice of diAtrihulion of, pp. 371, 372. 
ASSIGNMENT OF ADMINlSTUATION-llONO. pp 2C9. 3.^*1. 
ATTEST ATION- 

und^r Act V of 16HI of probate or Iclet* of admiriistratton, 
pp 340,341. 

atti>tati()N.ceai:se— 

form of, p. 49, 

ATJ'KSTATION of WILL, pp. 45-49. 

bv mark wbelber snITicienI, i», 45. 

« " 

must Ik* by two or more wiin<*A«ea, p. 45. 
by witoiraiM:* to be in prcaciice o| u^Ataior, p, 45. 
teatatcu' muAt be coiiiM‘i<iua at liuie of, p. 46. 

of privilegenJ will, pp. 53-4-5. 

of obliterations, interliiicationa, and c»lber alterationa in will, p. 64. 
ATTEST I NG W I VN ESS - 

effect of gift !<*, p. 5.5. 

not dtac|aali6ed by iiitereat or by being executor, p. 56. 

AITOKNEY 

of abiient executor, p. 334. 

AUDIT 

of Adminiatratc^r-Qeiierarf accounts, pp. 430—432. 
AUDITORS- 

of Adtninutrator-General'f acconnU, appomtment, daiict, Ac., of, 
pp. 430—432. 

relerence b? , and procecpdinga of, p. 
coats of refereoce, Ac., by, p. 432. 
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BBNEFICIARIE8-- 

may take out Jimited administration, pp. 236, 237, 337. 

BENGAL, PRESIDENCY OF- 

definition of, under Act II of 1S74, pp. 408-9. 

BEQUEST- 

to * heirs,* p. 92. 
to ‘ ri^ht heirs,* p. 92. 
to * relations,* p. 92. 
to * family,’ pp. 92, 93, 94, 101. 
to * nearest relations,* pp. 92, 93. 
to ‘ kindred,' p. 92. 
to ‘nearest of kin,’ pp. 92, 94. 
to ‘ next-of-kin,* pp. 92, 94. 
to ‘ fiiends and relations,* p. 92. 
to ‘ friends or relations,’ ‘ near relations,* p. 92. 
to ‘ poor relations,* p. 93. 
to relations by blood or marriage, p. 93. 
to representtttivcs of particular ])er8on, p. 94. 
to * le^al representatives,* pp. 94-.'5. 
to * personal representatives,’ pp. 94-5. 
to ‘executor or adrainist»ator,* pp. 94-5. 
to children * begotten’ or * to be beg<>ttpn,* p. 122. 
to testator’s child or lineal descendant does not lapse by de.'ith in 
testator’s lifetime, p. 118. 
to religious or clmritid)le uses, p. 134. 
to lineal descendant of testator* i.s vested, p. 119. 
to legatees in shares, pp. 116, 117. 

to A for benefit of U does not lapse by A'e death in testator's life- 
time, n. 119. 

to A and on failure of the prior bequest to 27, p. 152. 
to an executor, pp. 162-63. 

to A class under general description only, p. 100. 
to a class some of whom come into existence between death of 
testator or time when gift takes cflect, pp. 120, 121, 122. 
to A described class, survivorship in case of, p. 120. 
to a contingent class, p. 143. 
to a class on a contingency, p. 143, 

to such of ect tain persons as shall be surviving at some period not 
specifitMl, p. 146. 

to several persons in succession, if specific, to be retained in ori- 
ginal form, p. 169. 

to several persona in succession, if not specific, to be sold and 
invested, p. 170, 

to a class some of whom may come under rules in ss. 100 anil 101 
of Act X of 1865, 128. 

to a person with words avlded describing a class, p. 98. 
to peraon bv particular description who is not in existence at 
testator’s deatli, p. 1 23. 

to person not in existence at testators death, pp. 123, 124, 125 
to |>er90ft not in existence at testator's death subject to prior 
bequest when void, p, 124 . 

to two persons jointly does not lapse by dexth of one before testa- 
tor, p. 115. 

to take eflect on failure in particular manner of prior bequest, 
p. 155. 
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to uke elleot on fftilare of baqoost void under lOO^ 10), •lul 
102, p. Id). 

to tmke edect on failure of prior void bequeet, p« 191. 
deferred bj reason of prior beqiieiit, p. 123. 
deferred otberwite then 1»^ prior bequeet, p. 129. 

Uptie of, tiow excluded, pp. 119, 114. 

under Hindu Inw to of |>er»oritt tome of whom ore not in 

exiitence At ie«t«torV demth. p. 124. 
without words of limilAtion legatee wliuto interest of testator, 

p. 95. 

in alternative to another person or class of persons, p. 96. 
inconsistent with c^srtier gift to prevail, p. 94. 
when void for uiicertaint v, p. 95. 
of specific thing to sHine person twice, p. 107. 
of snine amount or <|uaniity twice to sunie person, p, 107. 
of two legacies of tiiiequal niinmnts twice to sstue (terson, p. 109. 
of t wo lega<’ics. t»ne by wdl utul other by cinltcil, uf uneqUMl or 
cipial ainofiitts to saute person, p. 108. 

Ncototd bctjuctft wltcn sulislitutioiial to tonncr, p. 108. 
when oumuiative, p l08. 

vesting of, when paynicnl or pos«cssi«»n ii* postponetl. p. 136. 
intent ion againiii vesting of, not to be infcrretl, p J37. 
wben vt*ste<i in po‘*se.»*i*ion, p. 1 38, 

wbfMi vested III intcrc*<t but not in po«<i»ssion, p, 1.38, 
pr«^sumf»tion in favour of vesting 4if lomnluary, p. l3Jb 
ilate of vesting of, when ctmtiogent upon ppccified titiceitain 
event, p 139, 

on ttlfuining jtsirticular age with income mean wbile, p, 139. 
whether di^<'rt*(ioti to apply interest will cause Vt'iting of, p. 142. 
ncccplaticc of otierous, 143. 

when legatee may ac<'4'|il one be<ju*‘»t or refuse another, p. 141. 
coni iogi^nt upon a specified iiocertaiii event, in# time being men* 
tioiicd fur its occurrence, p. !44 
upon inif>ossib]e eonditnifi von), p 148. 
upon illegal or immoral c<»nditiofi voi<|. p 149 

subHCntittuI coiiipiisince with coiidilinn pr«?<n;dcrit sufUciettt fur 
vesting »‘f, p, 149. 

conditional U|x»n b-gal^e marrying with consent, p, 150, 
over <m happening or not liappeiiing ♦#f a s[a*^ctfied Uttcertalii 
event, p 

with <*oiniition tn trrrorrm^ p 154. 

when contHiio-i of ulterior, iioi'ti be strictly fu)fiUe<J, p. 155. 

upon coruliiion subscijuent, p 15.#. 

payable at 1 8 i»r on rnamage willi citnsenl, p. 156. 

n<#t aflecte<l by inviiJi<iity of ulterio? , p, 15f>. 

condition t<i ceam? in case a specified unccrlaiii event shall hap|i€ii 
or fujt lispfM*n, p. 157. 

where fMtndition of, is rendered imposstfile by legatee, p, 158 
#»fi conditH#n rendeie<i iiiif #<#*•! bb* by fiaud of |eg«ifee, pp, 158.9, 
with direction as Uj moile of enjoyment of abmjlute intcreift given, 
II. IfiO, 

effect <»r non performance of <otn<!ttion of, from ignoraiice, p. 159. 
with directions as to appUcation or enjoyment, pp. 159 — Ifi2. 
efl'ect of direction as to enjoyment of, when given 
p. 159. 

of fund for purpose* tome of which cannot be fulfilletl, p. 161. 
wbetber alrsolute, a quesUou of couetructiun, p. 
of land is sperufic, p. 165, 
residuary, of laud s|Mscific, p. 165. 
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BEQUEST- ^ 

of all testator^a peraoiial estates not specific, p. 
of sam certain where stocks, &e , in which it is infested are des- 
cribed, p. 167. 

of stock where testator had at date of will an equal or greater 
amount of stock of same kind, p. 167. 
of monejr to be paid after disposal of part of testator's property is 
not specific, p. 168. 

of articles enumerated not specific, p. 169. 
if specific, does not abate with general legacies, p. 171. 
payable out of property, real or personal, is (lemonstrutire, p. 172. 
of demonstrative legacy how paid, pp. 171 — 73. 
ademption of specific bequest to receivers of right to something 
from third person, p. 175. 

of a valuable to be received from a third person,* ademption oi, 
p. 179. 

order of payment of, where portion of fond is specifically be- 
queathed to one legatee and a legacy charged on same fund to 
another, an<! the te«tat<»r having received part of fund, there is a 
deficiency of assets, j). 176. 

of specific stock is adeemed if stock docs not exist, p. J77. 
of specific 8to{;k when adeemed pro tanto^ p. 177. 
of tilings descril)e<l in general terms, [>. 188. 
of interest or protluce of fund, p. 188. 
of income of land, p. 189. 

of pnxUice of fund how distingiiishetl from simple gift of annuitv, 

p. 190. 

payment of liabilities in rcspei't of subject of, pp. 182 — 188. 

Huliject to pledge or lien not to b<* exonerated by executor, p. 182. 
complctioii of t<!stiitor’H title to subject of, p. 185. 
exoneration from luinl-revenue or rent wben immoveable projierty 
is the subject of, p. 18(5. 
of unuiiities, pp. UK) — 194. 

of annuity payable out of procee<l» of property, ve.siingsif, p. 192. 
of annuity, vesting of, where money is to be invested to purchase 
annuity, p, 192. 

of annuity, abatement of, pp. 193-4. 
not adeemed by subs»*quent provi.siun for legatee, p. 196. 
doctrine of election when applicable ti», pp. 196—204. 
confirmation of, by act of legatee, p. 203. 
presumption fnuii enjoyment for two yciu*s, of, p. 203. 
by Oudh tuluqdars, pp. 47G— 478. 

See Lkuact. 


BLANK— 

eilect of gift in, p. 79. 

y 

BLANKS- 

effect of. in will, p. 39. 

after eoocludiiig words of will do not invalidate will, p. 45. 
ill will, presamptiuu os to, p. 65. 

BLIND PERSON- 

capacity of, to make a will, p. 36.' 

BOARD AND LODGING— 

for €«m mouth before death payable before debts, pp. 284, 359. 

‘BOMBAt PRESinENGY'- 

under Act 11 of 1874 iaoludee what, p. 409. 



usmssi 




BOND-- 

lo be fifiren bv tdamifiirttor, pp. 9^9. 
to be irtren bj executor under Act V of 1981, if to dii 
p. 589. 

whether executor liable under Sueeeesioo Act to give, p, 288. 
BRITISH INDIA- 

exteut of, fur purpoftei of Act X of 1865, p. 3. 

BRITISH BURMAH- 

vaUilxtioii of grant of probate or ailmiiiitftrathm in, p. ,176. 
under Act 11 of 187<l included tti IVeaidoncy of Beiigul, p. 409. 

UROniKUS AND SISTKUS- 

prcferred tn graud-parcuu though in name degree, p. 8!. 

BUDDHIST— 

Hindu WiU» Act applies to wilts of, p. 390. 

BUUDKN OF rUOOF— 

where will is itiipcuched for w,tfit of capacity uf tei»t»tt*»r. p ,14. 

BUHMAH. nitiTisn- 

nnder Act II of 1874 included in lV<*<*idency of Hengtil, p 400. 
riili\lation (>f grants of probate oi adiiiinisir.ition in, p. 37C>. 

BUUMNO ~ 

when niiioiintin.; to rceoeation of will, p. t]*i. 
ri‘v<K'ution t>f Will by. p. 7/8 

CAPAdTr TO MAKi: A WJU., p. .13. 
what in tucani by, p. 37. 

UAVK AT- 

who trijiy enter, p. 9C.3. 
wlo'O bulged, p. ‘i^>4. 
procctiure «ipon tibnjr of, p. ‘itci, 
form <»f, pp, 9<i4. 341^, 

no pniceedini: to be taken ait<.r filing of, without notice to « 
pp. 9b4, X’iiK 
cfl‘ 0 't of entt'ring, p ‘.M14. 
to be Mipportcd by a(liidu\it, p. *265, 

CAVKATOK 

cntuicd to notice of proc»M*<lings, pp. 964, 350. 

CKRTIFirA'IU- 

graiit of, by Admiiii*tr«l'*r*(JefM*rMl, p. 496. 

l>ol to be granted wln*rc probate ur ailiuinintratitui is taken out, 
p. 496. 

not to be eranted in respect of money in Ooveriiment savings 
bank, p 496, 
lo c ret ii tors, p, 496. 

Aduiiniftraior>(iciieral not bound to grant, unless satisAed of claim- 
ant's claim, Ac., p, 497. 

copy of, with receipt aniiexe»l fo be sufRcieiit discharge, p. 497. 
right of executor against bolder of. p, 49M. 

AduiinistfuPU'fiieneral not b<»uiid to adminUter eflecU in rcsf*cct 
of which he hot given, p. 498. 
fee for, p. 498. 

CEUTIFICATK UNDKU ACT XXVII OF I860, pp. 460-470. 
native Cfaristians not entiiltHl to, p. 460. 

wliere no [irobmte or adiuiotstratsUo, no debt roooremble without, 
p. 461. 

bow obtoioed, p. 461. 
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CERTIFICATE UNDER ACT XXVII OP 
af>pltciitir>n for, p. 461. 
procedure on application for, pp. 461, 462, 
who is entitled to, pp. 461—463. 
whether granted to collect share iu debt, p. 462. 
bow far conclusive, p. 468. 
whether Court will grant joint, p. 463. 
si^erseded by grant of probate or administration, p. 463 
efect of, p. 463. 

security may be taken from grantee of, p. 464. 

may be suspended, p. 464. 

annulment of, p. 464. 

recovery of debt under, p. 461. 

title to, pp. 461-62-63. 

discretion of Court as to granting of, p. 462. 

snirituftl hmflior r.,. _i. .i * • ' to, p. 462. 


Act V of 

does not determine heirship, p. 463. 

does not preclude suit to contest validity of will, p. 463. 
suspension of, p. 464. 
grant of fresh, p. 464. 

no a|)penl from order n.s to security on grant of, j). 464. 
no appeal from order refusing to recall, p. 4G5. 
hfcal extent of p"wer given by, p. 

where a.s8ets consist of Government securities, &c., p. 465. 

under certificate void by reason of jjrevioiis, p. 466, 
Hindus, &c., void after probate or letters, p. 466. 
constitutes liolder of, legal representative, p. 465. 
in case of Government securities and shares, p. 465. 
payment under, void by reason of previous, p. 467. 
in respect of property of ileceased Jlindu, &c., void, after grant of 
probate or letters, p. 467. 

of certain payments after grant of probate or letters, 


payment 
jn case of 


security on extension of, p. 470, 

payment under, when proteoted notwithstanding probate or letters, 
p. 467. 

when granted by British representatives in foreign SJates, 

^'wActXXVII or 1860 . 

S^DEU ACT XXVIl OF 18C0, OR KEG. , BOM.) 

. su|)er«e«letl bv probate or administration under Act V of 1881, 
p. 375. 

CERTIFICATE OF PROBATE OR ADMINISTUATION- 

by High Court to be uccompauied by inveutcry, pp, 

CKRTIFICATB OF ADMINISTRATION- 
cowrt-fe^ on, pp. 443—7. 

* CHATTELS 

ctmatruoUun of, in will, p. 81. 

ClULl) - 

ftrtmti /aci€ means legitimate child, p. 104. 



‘CHILDREIf*- 

wImii bterprttod m ineloding cltiltlr«n, |ip 

CHARITABLE BRQUE8TS- 

T«ltd, pjK 

under Otttlli Eitetet Acl| p. 460. 

charitable USEH- 

wb»t «re, p. 134-5, 

CHRISTIAKH- 

beinjj iiAtivet, whether subject t4> Succession Art, p. 313. 
CHRISTIANS, NATIVE- 

not entitled to certificate under Act XXV'Il of I3(i0, p. 4fi0. 

CITATION- 

tu be ts«(ie<I before grant t4> any legatee otbet lliun titiivertMl or 
re»iiluary, p. ii‘23. 

before grant of administration where exitcuittr bus lott renounced, 
p. 219. 

person having prior title to grant entitled to, p. 223. 
when returnnhle in CnliMitla, p. *223. 
to come in ami see proceedings, p. 202. 
publication of, p. 202. 

CLASS— 

bequest to a person with wonU addi^l deM*nbing, p. !H. 

construction of gift to, pp. 120 — ^122. 

gift U», under power of appointtiieiit. p. 91. 

gift to, some td whom may coint* witiuii rules in km l(K) and 1 01 of 
Act X of IhO. 5, p, I2>t. 

gift to, under general desirrlpfion only, p, 100. 
liow and when ascertruncHl. p. 122. 
opening out of, pp 123-4. 

(«urvi\(krship m case of b< ‘juesl to a drscrile*d. p I .Ht. 
will t4» Speak from testator's death as to gdi to, p nh 

CODK'IL- 

defitiuion of. p. 4. 

eficct of will l>emg repnblislH*«l by, p. 4 
fiirms additionni part of will, p. 4. 

In»w revokcil. p. b3, 

tow exe<’Uted ami revokt^l, p. 4. 

incorjM»ration of diK'umentM by, p 4. 

legate*' und»»r will does not h>se legacy by attesling codicil cofi* 
firming will, p 35. 

not inebnied iit word * will; ’ in rules to s. HH of Act X of 13(»5, 
p. I OH. 

or will not revokotl under Hindu Wills Act by marriage, p. 321. 
republication of will by, p. 51. 
revfwation of will not a revocation of, p. 4. 
whether tlependml on will, p. 4 

whether rerooition of will also rerocatfon of subserjuent, p, 3J. 
CODICILS AND WILLS, pp. 33-42. 

COEKCION- 

actual violence not sufficient to constitute, p. 41. 
imaginary terrora may anntunt to, p. 41, 
what amount of, necessary t*' avoid will, p. 41 
will obtained by, is void, p. 40. 

COLLATERAL CONSANGUINITY— 
defined, 'p. 20. 



IKIffiZ. 
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COMMISSION— 

of Adminifitnitor^Geiieral imdor 0; Id of A6t IX <Kri874) ppw 417 

483 -^ 486 , ri" , 

in cate of property of officers and soldiers dying on service, p. 433 . 
in ease or property coming into bis bands after Administrator- 
Gknerals Act, 186d, p. 433. 

Vbat expenses, etc., covered by, pp. 433-4. 
bow payable, p. 434. 

retained to be deemed a distribution, p. 434. 
may be raised and again reduced, pp. 434-3. 
on assets beyond Presidency, p. 435. 

not to be charged by executor or administrator Other than Ad- 
ministrator-General, pp. 435-6. 
when payable, p. 437. 

charge of, by private firms taking out letters of administration ille- 
gal, p. 436. 

power of Governor-General to decide when commission of Admi- 
ministrator-General shall be payable, p. 436. 
not required to take administration to estates of soldiers or officers 
unless authorized, p. 439. 

COMMITTEK OF ADJUSTMENT— 

under Kegimental Debts Act, powers and duties of, pp. 381—383. 
disposal of surplus by, p. 382. 
may deliver effects to Administrator-General, p. 382. 
remittance of surplus, p. 382. 

payment of surplus by, where death occurs in India or elsewhere, 

p. 382. 

COMPANY OR ASSOCfATION— 

included in ‘ person,’ p. 2. 

COMPENSATION— 

for loss to family by actionable wrong, pp. 457—459. 
who may bring suit for, p. 457. 

suit for, to be instituted within twelve months, p. 458. 
suit for, barred by compromise in lifetime of deceased, p. 458. 
bow caiculateil, p. 458. 

suit fur, under Act Xlll of 1855 must be brought within a year, 
p. 458. 

under Act XIII of 1855, only one suit will lie for, p. 458. 
claim for loss to estate may be added to suit for, under Act Xlll 
of 1855, p. 458. 

suit for, in case of death of person by actionable wrong to be in 
name of executor, ailministrator or representative, p 457. 

•— to be for benefit of wife, husband, and parent or child, p. 457. 
how apjKirtioned, pp. 457-8. 

jurisdiction in suiU for, under Act Xlll of 1855, p. 458. 

CONCLUSIVBNESS 

of probate or letters, pp. 256-7, 344. 

CONCUEUBNT JITUISDICTION 
of High Court, pp. 272, 355. 

CONDITION— 

if imposaible, or illegal, or immoral, avoids bequest, p. 148, 

CONDITION PRECEDENT- 

perfonuanee of, within specified lime when hindered by fraud, 
pp, 158-9. 

to vesting of legacy sufficient if sobstantially complied with, 
pp, 149, 150, 
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CONDITION SUaSBQURrr-* 

Ml diitiiiKfiiiilMd tnm oooditioti |i. 

of, wlten prttv«iitea bjr lirtad, |>p. 

CONDITIONilL ASSENT 

of executor to legacy, pp. 369. 

CONDI riON At BEQUESTS, pp 

if condiiiiHt imposftibl**, TOtd, p. 1 48. 
if condition iUo|pit, or immoral, ▼oiU, p. 149. 

ii» Uke effect tf conJitiou prceedoiit •ubnUutaaltjr complied witb, 
pp. 149, 1^. 

tt> take effect on failure iu particular manner of prior bcqiient, 
p, 1^3. 

over, on Uappciiing or not liap|>euitig of a 9|)eci6ed uncertain eeetit, 
p. ISS. 

effect of ijfti«*niiice of condition of. p. 139. 
ar licit cimtiitiun of, must lie atrictlr fulffHed, p, 133. 
condition to ceaae in c»«e a apecified uncertatu event ahull «»r 
hIimU not hnp|>eii. p. 137. 

taliere legatee renders condi'ion tmp(*tait>le, p 138. 

performance of cunditiuii i« hindered by fruutl, pp. 128 9 

C‘t)NKIUMATION 

of will l»y codicil, p. 67. 

CONSANtiUlNITV, pp. 19-2.1. 
ilefmeil. p. 19. 
colUteral, p. 
lineal, p. *20. 

iiietiiml of ciimputing ilegrecf of collaterAl, p. 20. 

CONSTUnTlON- 

of * children,’ p. 101 , 

of ‘ jiiMiidcliildren,* p. 101. _ 

**f ‘nephews' and ‘ niectu,’ p. lOl.^ 

of * rousjua,' ' firat <*ousiiiv* and * coiidna-german,’ p lOI. 

<tf * 6rst Ci»u.*lna once rtMimved,’ p. lOl . 
of * arcoiol coiisiiiM,' p. lO'i. 
i»f ‘ Uatie,’ p, lOI . 

of * iasue lawfully htgoitcn,* p. 102. 
t*f * dea<*endanu,’ p 101. 

Ilf wordit exprmsive of eolUt«*ra} reKtionahip, p. 
of worda dctioung relationahip, p. 103. 

(’ON.STRUCrnON of act XIIIOF 1»35. p. 459 . 

CONSTRUCTION OF WIU.- 

where there are two heitueslt to aaiue peraoii, pp. 

CONSUL- 

doca not ai!<)uire newwLmtciie in country to which he ia accredited, 
p. 13. 

CONTENTION- 

what, pp. 263, 330. 

caaea where none, may be dealt with by Delegate, pp. 233, 344. 

CX)NTENTIOUS CASES— 

pmoetiure in, p. 270. 

CXINTEXT— 


worda omitted in will from, p. 74. 
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CONTINGENT BEQUESTS, pp. 144-J48. 

to snch of certain persons as shall be surviving at some period not 
specified, p. 146. 

transfer of, to residuary legatee, p. 300. 

upon specified uncertain event, no time being mentioned for its 
occurrence, p. 144. 

CONTINGENT LIABILITIES 
of testator, pp. 289, 360. 

CONTINGENT WILL— 

whnt, p. 4. 

wlictlier valid, pp. 38-39. 

CONVEKSION- 

wlien to be made by executor, p. 301. 
interest when payable until, p. 301. 

COO KG ^ 

under Act II of 1874 included in Presidency of Madras, p. 409. 
COPV- 

antbenlicated, of will proved abroad, pp. 208, 327. 
probate of, where original will exists, j>]). 229, 334. 

COKPOKA /’ION 

may be aj>poin ted executor, p. 208. 


(H)S'I’S 


of ol)(aiiiing ndniini'<lralion, payment of, 
atloi’ revocation, p. 420. 


to Administrator-General, 


of pKibate a here lifigaiion has becni CHtjs('d by te.srator, p 264. 
successor not p<‘rsonally liable for costs ol* suit by or against 
deceased Adininistrutor-Generul, p. 425. 


COUllT-PICE- 

on probates, letters of administrati»>n, and certificates of adininis- 
Iralion. ]>p. 443 — 7. ^ 

COUin -FEES ACT, Vil OF 1870- 

amendment of, by Act XIII of 1^75. pp. 44 ,' 5 _ 447 . 

Bcliediile i, ebnises 11 arni 12, ttuiendeil by Act V of 1881, p. 376. 
seliedule i, clause 11, p. 258. 

COUUT OF WARDS— 

when minor legatee is ward of, pp. 302, 368. 


COFUT 'rUANSLATOll— 

vrlien j>er8on other than, may verify translation, pp. 260, 346. 

(X>r>lNS— 

wlio are, p 22. 

wlu> are lii.>t, p. 22. 

who are second, p 22. 

who are first, once removed, p. 22. 

COI SINS GERMAN- 
who are. p. 22. 


* C'UKATE AXV INTEREST — 

of under Hindu WilU Act, np, 127-8, 322-3. 

f I* I fc • * 

1 UK Pi 


CUEDITOU— 


uiiministerinsr under UegimenUl Debts Act not entitled to claim 
property, p 39 1 . 

gmui of admiubtiratluu to, pp. 226-7. 
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mi enlitM t<9 jnltitittbiimtion wli«re Uebi k burml, p. 

Uk pp* 195-6. 

prm^ faek^ entttl«ci to lejri^cy m well ftn debt, p. 195. 

Knjsflwli Iftw p. 195, 

ni*y t';iU iiponf to refund withm what tiine^ p, 

paid uiMior «, of Succt^ttoii Aet not to participate iit ii 
able pni(i<»rty oxccid on iiiamhalitii};, p. *i56. 
may apf*iy f*»f r^tocafion of pr#d»nt<\ p *250. 
right <»f. to follow pp, 307, 42‘i. 

ri;rbt of. nguin^t in luiuda of holticr of cortifioato f»om ,\dmi- 

nii»trAtor-< foroTttl, fv 428. 

right of, ttiidor Act V’ of 1881, to cull upon legatee to refund, 
f). 372. 

(•UKniTOUS- 

f»r. on di^tributiiUi of p 

Idlng docteo - Aduiitutili at<.»r-(tciiiM ul to he p.’tid 

vritlj iUlicr, f», 42.> 

of c*'rtitio tt(‘ hv Adinlni«<trntor»( icin‘rttil to. p 420, 

’ of light* ot, under Ondb I'Nlatc^ Act, p 4.<t» 


rapu* ity of « <n)iivi(‘tcd, to a will, p. 34. 

)WN~- 

taking upon info.stiicy, talc*'* “ut'jf cl to dcltf-, p ‘J.# 
wdo'ii pioperty i>l intestate devtdvcH upon. p. 25. 


-r Aet XIX of 
It oin r\fi ri-^ing ccr 

I • ' • 

ers loDY or a'^hi.ts ~ 

pow or under Act II ot 1 s7-« of (ofVeriunenl to iiiakr rtili'* lor, p, 456. 

f '}* ru/:s iKH d iiim: 


DAMAfiKS 

tor i <»e<'a'itojtcd l*y death, how* appi^rtloncd utof r Act XIII of 
1 .j5, p j *. 4 o / • 8 . 

hoW e drul.iled, p. 45 h. 

»uit <o! , p 4'i7 - H 

suit for, lo he hiotight wltion 12 month*, p 45H. 
not inoro ihau one *1111 will lie for, p, 4 oH 

DKAP PKHSOV — 

cuf*acily of, to make m will, p, 3<i. 

liKATIl — 

cotn|MU«#uti(>n to htmiite* r»»r loa* c;*nM‘d by, pp, 457—459. 
gift made in contempUiion of, p. 205. 

will to apeak Irom tc*tal<jr‘a, p. 867, 

I1KATHI5KU HKQrRST, p 154. 
i)KHT- 

cretiilnr entitled to legacy n» wtdl at. p. 
legacy of, noleetiied by payimuit, p. 175. 

payment of, by admiuittrutor. or eaecuUir. pp 2^4, 292, 500. 
payment of. where deceaJed Lad uul liiitiAh Indian domieilCf 
pp. 287—2 
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IXDEX. 


T f 

fiMjrm^fnt of interest oa legme/ bequeMibed iii Mtitfuction of ctobt. 


p, 504. 

r^<*r«rjr of, oruler Ortificoto Act, p. 461. 

when * Ycxntioutljr withbeld " wHhin meaning of Act XXVLl of 
1860, p. 461. 


DKBTOR— 

probate, etc., cotJcliiAire Against, pp. 256, 257^344. 
who ta, within uiettiiing of Act XXVll of 18G0, p. 461. 


DEBTS- 

conwtniction of term, in will, p. 82. 
priority of, in IriiUft, pp 284, 292. 

— — in Kofflaiirl, t». 288. 

to be pjii<l before Uga<*i*‘», p. 289. 

Unnaa Khoimentai. Debts Anr, pp. 380—387. 

order ot pa) nK*nt of, p. 3H0. 

— — diMpoaal of Hiirpbis after payment of, p. 380 . 

— wlierc deatb occurs in rnilcil Kiogdoo, p 380. 

— — (jUCHtions AS to, when to be determined by Siicretary of 
State, etc., p. 3H0 

payment of, out of residue, pp. 38G-7. 


DECEASED I’ERSOX — 

succession to iminoreablc property in Britisb India of, to be rcgti- 
Intt'd by Uw of Britisli India, p. 8 
succession to moreublc property of, to be regubiteil V)y law of 
ucile, p. 8. 

DECEASED UESIDUAUY EECATER- 

rifflit of representative of, to inbtiiiiiHlrntion, ])p 222, 331. 
iiK i<i contents <»f lost will when adiniMiblc in evuleiice, j>. 63, 

DEC'LAUATIONS- 

of tdlicers mol ?eddi«irH, p. 388. 

wbtiu ttilmisiiible its to ctniieiits of will, p 


actions for, do not survive, pp. 276, 356. 

DEFATET OF AFFOINTMENT— 

iiuplicil gift to objects of power on, p. 90. 

DEFINITION- 

of demonstrative legacy, p. 171. 
of «j>ecifie legacy, p. 63. 

DEFINITIONS— 

under Succession Act, pp. 2—5. 
under Probate Act, pp. .325—326. 
under Act XIII of 1855, p. 459. 

DELEGATES- 

appointment of, in non-eontentiona cases, p. 251, 
form and contents of |>etitiuii for probate or ml min btr a lion to, 
pp. 259— 2f»0. 

ni»t to grant prijbute or administration in contentious cases, p. 265, 
in noo.eonteniious oases, may transmit sUtement to District Judire. 

p. 265. ^ 

jiiriMiictioii of, p. 255. 

when Tequired not to grant probate or admintstratioa, p. 265. 
DELEGATES (DISTRICT) ACT, VI OF 1881, pp. 448—451. 
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DELIVERY- 

of Uj execu(oni« pfv. 29€, 297, 564. 


DELUHIONS-- 

oii piiri <tf te^Uior^ will when ttiTHliiliiteil hj, p. S5. 

DEMONSTRATIVK legacy, pp. 171—173. 

•hiite« onlv with lyeuenil lejynciei, p. 173. 
of, p 171 

<l(»eii not fnii aUltoii^h purtiruUr futMl from wliiolt pnyuUle i« not in 
«*xi«tein*e, p 17‘i. 

does not currv inronit* ur int^-roRt from tlentli, p. 173. 

io*w dit^iinoti'ulioil fro»« « »ipi*oifir Ifjjnov, p. 171. 

Jejjurv pnvwh’o ont of profHTtt, or fo»n«»n«|, in p, I72. 
not wnbjtM-t to iinlt*n>pti<*o. p 17.7 

onivir of paTiiioMi of, when pajahle out o( funil •peeilWnllj be* 
rpu‘«thi*<l, p. 173. 
ri;:hl>i (»( ifORteo of, p, *i91. 

PF.rLXnKNT KKLATIVH UKA*OCATlON (IK WILLS- 

dm-trine hr to, pp, 

<l<K*tnoe «»r, Hppltofi in c ante of tibbre% intion mul inierliiieHlion, p. 


DEUIVA'l IVK LXECLTOK. 


.S#e ExitruTox. 


I)H.SCENT- 

nnitti.jL; KMrAtR, f>p. 316—319. 

DKSCIUHKP CLASS- 

ffurvivoriittip in ciwe of bcqucRl to, p. I‘i0. 

DESCUIITION- 

of pr4»f‘<'rt v in will to refer to deatli of tent'iP^r. pp. H6 — 7, 
of *«ob|o«'t «if Will, Ilf «*rrotiooow pnr tioiibiri to, p, 7S. 

when purl t>f, iu»y not be rejoeletl tm erroneonn, p. 76. 

DKSTUOYINO- 

revtK‘at»oii of will bj, pp, 58, 63. 

Piivna^rrioN-. 

rev4H,'«iion ol will bji^, p. (JO. 

DEV' AST AY IT— 

bj ro*rxto ulor, p. 311. 

linbiiitj f»f exeeutor t»r iMlnnini*tr»U»r for, pp. 31 1 — 314. 

— — under Art V of lHt*l for, pp 373 — 4. 

DEVOLriTON- 

of projw-rf in c*>*c rT inUffUey, p *24. 

i>lLI(;KN( K- 

exei'utor. cie , to collect <lebt« with rcaeonable, pp. ‘283, 359. 

DIKFAniOK- 

in will mi to enjorment of legacief, p, 159, 
by tetUtor to ti^n unuuuu to atcknuwledginent, p. 43. 


DlSfMlAKGE- 

for money paid into Court of Ward*, pp. 302, 367. 

DISCl:F/H(;X 

(if Judge MM to co«iR, pfi. 253, 343. 
of Duktricl Judge, pp. ‘255, 343, 

of execiiior an u* cotiverniori and infeatmeni of reaklue bc/jneatbed 
for life, pp. 301, 307. 

DLSTRIHUTION 

of prii|ierty Ixfqueatlied to * bein/ * relationa,' etc , of particiibir 
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of property bequentbed to ‘ repreflentatives,’ etc., Off particttlftr 
person, pp, 94-5. 

of property of intestnte Parsi, pp. 816 — 819. 

DISTRIBUTION OF ASSB'fS, p. 307. 
by Adiniuistrntor-Oeiieral, p. 421. 
under Act V of 1881, notice of, pp. 371-2. 
notice of, p. 307. 

DISTIUBU I ION OF INTESTATE’S PROPERTY, pp. 26~32. 

rules for, j»j). 26 — 32. 

(// whf*re intestate has left lineal descendants, p. 26. 

•where intestate has left child or children only, p. 26. 

where intestate has left no child, but a grandchild or grandchildren, 

p. 26. 

where intestate has left only great grandchildren or lineal descend- 
ants in a renioU»r degree, p. 27. 

where the intestate leaves line.al deseendants not all in the satno 
degr**e of kindred and those through the more remote descendants 
are dead, p. 27. 
ih. in England, p. 28. 

(b) rules as to, where intestate has left no lineal descendants, 
pp. 29—32. 

where intestate’s father is living, p. 29. 

where intt*stat<‘’s father is <lead, hut his mother and brothers or 
sisters are living, p. 29. 

where intestate's fatlier is dead, but his mother and n brother or 
or children of any deecased brother or sister arc living, 

« 

wheie intestate’s father i** dea<!, and his mother and the ehildreti 
of any <leeeu.*<ed hrotlier or .si.'stei aie living, the broiliers and 
sisters being nil dead, p .*t0. 

wheie the intt*>tute’s tittli<*r is dead, hut the mother is living, and 
there is no brollier, st.-oter, nor eiiild of hrotlier or sister living 
p. 30. 

where inte.'‘trtte has left neither liiieui descendant, nor father, imr 
mother, p 31 . 

where iiite.state has left neither lineal descendant, nor parent, nor 
brother, imr sister, 31. 

ehihircn's ad vapcement not to be bnmght into hotchpot on, p. 32. 

DISTRICT COUKT- 

what umlcr Act XXVIl of 1800, p. 470. 

DISTRK'T DEI.EGA'TES- 

Np{Miititinfnt of, p. 2.^1. 

.S><* 

DISTRICT DEl.EGA TES ACT, VI of 1881, pp. 448-4,51. 
amends Act X of 1865, pp. 448—451. 
extent of, p. 448. 
preamble, p. 448 
short titlts, p. 448. 

DISTRICT JUDGE— 

npl^cal from ortler of, p. *27*2. 
who is a, p. 8. 

contradistinguiahed from Subonlinatc Judge, p. 8. 
interference by, for pn^tcction of projierty before probate or 
ailiiiinistmtiou granie\l, p 254. 

in eertnin cant?* to tak** charge of prs»perty f»f decea5Cil pei sons 
and to re|»urt to Adiiiiriistiutor-Gcnctal, p. 439. 



DISTRICT 

Jarindictloii in grmniitig Mtd refokifi| probtle or idmlaiitiiilloOt 

n. m, 

jttn«lt4*tioti of Hijrli Court ooncurrwl with tUut of p. 373. 
oftlor of, on for pn»b«t« t» not fittn), pp. 254, "* 

nijij ordt^r pnxmif'tioti of totumtitmry pifieri, p, %SX 

of, Hit i4> jjimoUnji of pf«*b«t« ntid aiimininirwtioit, p. 2 
proeiHHihtgii of, in graiiUiig probnte or kiiora of »duitiu«trNUon, 
p. 253. 

DOCl’MENTS^ 

incoq»omli«*n of in wilt or codicil, pp. 51. 
ii>cor|Mjnited in witi, evidence m to cjiittouoo of, p. 40. 


IKXMESTIC SEUVANT. 


pttMneiil nf of, p, 

ui itf bv cxfcuior or admiuidtraUir under Act V of 

f I* 

pj». 8 — 19. 

«>r lu-w, p. I ft. 

n of by )u(n4ti<\ p. t9. 

bv woiujiti on p 17. 

iMirtlt'ii *»t pro'll 11*. to cbiiiio,. 4.1, p );t. 

b\ opiMuiion 4*f luw, wbat, p 1 'i 

caJuioi Ik* cbrtni;o<l by iiittiom, p, 12 

rji Jillof Jio^ *‘>i>b'liri* ol HtlClilion p 13. 

* ul rt‘.*)ubMKc bow kr i \i<lt'uce of ntlgnliou to cbungc, 

1 - !' 

of now. ]t HJ 


of mtrn.ijji; *o iuiba, wio.it; eitlior tif tin 
. p. b. 

of inti'll 

for piiipo5'*ol “Ut*' , not iiioM! ilmn oio*. p, 10. 

ftniiK t b"W ft sonoo}, p lf> 

law of, not to rtllofi ioii'ci?p«*ion to iuiinovcubic properly, p, 8. 
bow ooj|..taiited, (*- 9, 

of ebon v. u <’rrrttn't» of tbe parly, p. It. 

— — . ♦ ib'ot of ui Miobioiij.'nt ‘ I, p 11. 

nf tmnot loilow* ilomiede of parent, p. lb 

of nonor .n eerlain ent«j« doc* not ebaii;^f: with ibttt of 

II 17 

of oflje.M 4 of E India ('oinpany, p. 11, 
of ofije«*ri» (‘rown eoinino to India, pp, 1) —13. 

ii*o, on atlaiiiin;; iiiajotity, o) uf uiidiiund wind, p. 17. 

et , p 1 *i, I 

r-f linee *o/ 1#, p 12. 

of Wife wneii huaband i» undergoing •eiitenee of lran*{»<jrtntion, 

p 18. 

of wjf«afi*?r n-'*p»ration from bunband by ciinipcieni (*ourl, p, li. 
i»f woman f<»!Iow% domirde of bunbuini during marriage, [>. 15. 
of Woman iiinrryifjg again, pp. 17-18. 

uot ar<pi»fed bv re*i<3ciiee in a country merely a* llic fe}irot€iitAtifC 
of a foreign Goveniment, p, 15. 

not artpiired by residence a* loTvant or a* pari of famify in a OOUJI* 
try .af reorenenialire of a foreign Goeeromi-ol, p. 15, 
only in certain raaea is minor capable of a4a|airfng fi«w, p. 13. 
(vayuieot of debta of {uirsoii not baring Diitisb Indian, pp. 237, 283. 
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preflumptioii as to resumption of former, p. 16. 
rules for determitiin^, {>p. 9, 10. 
sj>ecial mode of acquiring, in Britlsb India, p. 15. 
iticoessiou to moveable property regulated bj, p. 8. 
succession to moveable property in British lit ilia, there being no 
proof of, p. 1 9. 

whether acquired by settlement os trader in foreign country, p. 15. 
will of person domiciled elsewhere as to immoveable projierty in 
India to be governed as to construction and ceremonial irrespec- 
tive of law of, p. 9. 

will as to moveable property to be governed by law of, p. 9. 

DOMICILE OF ORIGIN- 

wlmt, p. 9. 

bow extinguished, p. 10. 
a creation of law, p. 10. 

change of residence not sufficient to change, p. 12. 

continuance of, p. 12, 

intention to aVitindon, p 12. 

of child of illegitimute birth, p. 12. 

of (Msrson of legitimate birth, 12. 

DONATIO MORTIS CAUSA, pp. 205, 20G. 

burden of pro4>f iis to, p. 20('. 
cannot be made by Hindus, p. 206. 

CHtinot be rcvok(*d by will, ji, 206. 
coiulitioiis <ir vali<), p. 204. 
definition of, i>p. 204, 205. 
failure of, p. 206. 

may be resumed by d4mor, p. 204. 

only moveable property the subject of, p. 205. 

resumption of, p, 205. 

■uVg ect ot, p, 205. 

ruhject t<» testutor's debts, p. 20(». 

wliat property passt's umler, pp. 204 — 206. 

whether bill of exchange payable to onler and nut endorsed passes 
umler, p. 205. 

wbelbor delivery necessary to validate, p. 206. 

DOUHLR BEQUESTS— 

presumpUuu as to, pp. 108, 109. 

DOVVKH— 

right of widow to, on intestacy of htisbaud, p. 25. 

DRUNKENNESS- 

wiU made iti state of, p. 36. 

DUMB PERSON- 

ca|>acity of, tt» moke a will, p. 36. 


exemption from, under Regimental Debts Act, p. 391. 

EAST INDIA (X)MPANY- 

domieiteof offioem of, p. )1. 

ECCIJBSIASTICAL REGISTRAR- 

grant of proluitc, Ac., to, t** have same e6eci as if granted to Adint* 
niat4raU^r«Genenih p- 411. 

Admuititrator-Gcucral couuot be, p* 411. 
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EFFECTO- 

cofittruction of. in will, p. 812. 

uiitier Debt* Act. difposat of, p. 380. 

cfillecfion «n<l di^powal of, p 380, 

maf bo deliTered over to Administrator-Gonoral, p. 382. 

ELECTION, pp, 106-204. 

iAke« plitce umlor what cireumataticef, pp. ISKJ — 199. 
explanation of doctrine of, p. 197. 
d*>ctrine of, not confinM to willti, p 197. 

for purpo*e« of, no dt«tinction brtweeti real and pc*r»oiial ealnte, j^h*- 
cific <»r rt^iduary lejjatee*. or le|;alee« and iiext-ot>kitt, p. 197. 
appiiea to iiiteret»f» imiiKnliaK* or remote or coiilinsrcnt, p. 197. 
pan»l evidence not adiuinvible U* raiae ca»o of, p, 198. 
under ini’*conoeptioti not coiicluaive, p. 198. 
eriteria of, ]>p. 198. 199. 
may be implied, pp. 199, 203. 

de%'i»iutio« of itiiere>»t reiiiHpiiwlied by owner in eaae of, p. 199. 

b«»li*'f a»* to nwii»T?»lii|» iiiiin.tterial in eH*»e id, p. 199 
tloctrine of. not applirable when be<jue/«t in itivalid by reason of 
ineupaiMty ol leHittit»r, p 200 

beipie^l for a inan‘«i benefit bow re'jrnnied for purp-eo* of, p. 2(H). 
t*eri»on diTUini; a bertofir indiret tly not put to, p. 20l. 
in oi>po*ntion to will by |a*r!iif»n t.ikino under it in another cupa- 
eitv. p 201. 

exception to o»*neruI rnl<‘?i of. pp 201. 202. 

♦•fleet of aeeeptanee of beio’fit utt ler will on, p. 202 
when f»rej»nuie<l from actpnenceiiee in will, pp. 202, 20.‘l. 
prc'tninptiou of. uri.<«iu}; from enjoyment by lejtatcc for two year#, 

p 20.3. 

when teatator*!! ri*pr<*j»t‘ntati vea may put lejrateo to, p 204. 

poiKMiient of, in ciuo* of disability, p, 204. 
by ilifaliU in England, p. ‘.?04. 

j:.\ joYMEN*r OF iu:<2rEsT— 

dir. etiMH n» t'», void if he(|ue«t abaolute, p. 159. 
tdlect of rc?»lriclioii on, p, 160. 

KunoRs 

in j»rant«i of probat4' or admifunlration when and how rectdicd, 
pp. 246, 247. 


• ESTATE’— 

coiutructkiu of, in will, p. 81. 

EVIDENFE- 

adnii»»ibilitr of, as to intention of testator, p. 70, 
admission of extrinsie, when admisaibie, p 77. 
extrinsic, not adtiiissioie. in case of patent auibi^uity, ji. 78. 
of eon tents of lost will, pp, 227 — 228. 

*d declarations of tcstati^r, p. 229 

evidence of decUratioiis uf tnieriiion Ut chniiee domicile, p. 11. 
whether admi»»ible iu ca«e of blaitka in will, p, 79. 

ex(t:ftion— 

l^ratit of probate with, p. 242. 
grant of adtuiniftratiou with, p. 

EXKCrTION — 

of power of appoinUneot by general bequeab f*p 8H. 


00 
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KXECUTOR- 

•ppointment of, either express or implied, p. 5, 

drfinitioii of term, p. d. 

esUte of, flows from will, p. 216. 

title of, under Hindu law, p. 216. 

eflect 0^ mere nomination of, p. 24. 

unsatisfied legatee must first proceed against, If solvent, p. 310. 
charge of commission by, illegal, pp. 435-6. 

may sue or be sued in respect of certain wrongs committed in 
lifetime of deceased, p. 455. 

may bring suit for compensation for death by actionable wron'v 
under Act XII 1 of 1855, p. 457. ** 

nomination of, sufficient iippointuient of, p. 5. 
not paying full c<Mirt-fee on probates within six months after 
discovery of under-payment, p. 446. 
of an executor not derivative executor of original testator, p. 5. 
power of, to Hue and he sued under Act Xll of 1855, p. 455. 
riglit of, on revocation of probate to recoup himself for payments 
made, p. 271. 

cllect of payment to, before revocation of probate, p. 271. 
right of, against bolder of certificate from Administrator-General, 
p. 428. 

transfer of interest, by, to Administrator-General, p. 423. 
whether rotjuired to give administration-bond, p. 268. 
who has renounced mav retract renunciation when, p. 331. 
bequests to, np. 162, 163. 

cannot take oequest unless he shows intention to act, p. 162. 
intention to act as, how evidenced, p. 162. 

must purchase thing beqtieuthed and deMcribe<l in general terms, 

p. 188. 

probate limited to particular purpose when granted to, p. 236. 
absence (»f, from province, p. 238. 

payment to adiuinistrttt<»r upjmiiited during absence of, p. 239. 

I’owicBs or, f>p. 275 — 281. 

iiJiiy sue ill respect of what causes, p, 275. 

rigtifs (if suit survive to or against, p. 276. 

power of, to disfiose of f»ropei ty of deceased, p. 276, 

nnirtgage by, p. 277, 278. 

dealings wilU, p, 277,278. 

title of, p. 277. 

purchase by, of deceased’s property, p. 279. 
ought not t4) take assignment of legacy, p. 279. 
where there are more than one, powers of, exercisable by one, 
pp. 279, 280. 

K »wers of more than one survive, p. 280. 

UTiKs or, pp. 281 — 292. 
caumH be comjndlod t<» accept otTice, p. 219. 
grant of administration before renunciation of, p, 219. 
citatum of, before grant of tt4liuitiUtraUou, p. 219. 
acceptance »>f otfii'e by, p. 220. 
form of renunciuli^Mi by, p. 220. 
eflect of rentinciatiuii by, p. 220. 

4 *annot renounce after probate, p. 220. 

priM'eilure on failure of, U> rcio*unco or accept within time 
liiiiitefi, n. 220. 

grant (»f atmiinistratum to attorney of absent, p. 230. 

4le<*eas4Hra projHjrty vests in, p. 206. 

is legal repreaenlative of 4iecea»e4i for all purp4>s€!i», p. 206. 
of executor is not ex4^euU>^ of original testator, p. 207. 

Wao II4T mtt, pi> 



Ml idiot or Itiiuilio m£y not bt» p. 

wlteib«r nomifioo of penmn oppolnled bjr will b«» p 

•otjorrding to tlio tonor wliot» p* 40. 

ftppoinimoni «C oithtr expreis or hy implietUoii, pp. 209» 210. 
grtitt of |>roboU» wlirre tliere lire more Ibeit oiie» pp. 212, 2td. 
oceriwt of repreeenUtioii to eurriving, p. 214. 
right oC only mubikbed by probate, p. 214. 
intenne<Jiat« acts of, rtnder^ raJtd by probate, p. 214. 
to exhibit iiifeiib>ry aiul account, p. 202. 
negle<*t of, to file ioTcnlory or account, p, 2(J2. 
whelher liable for ataeta lo#t accuteii tally, p. 2tl3. 
not to allow iitt>tu*r to remain on peraonaJ aecurily/p. 233. 
carrying on trade by, p. 2H4. 
payment of funeral cxpcnactii by, 284. 
payment of probate expeioH** by, p. 284. 
of Wttgci by, n. 2M,^. 
of Mtalute (»t' liinitiition by, p. 287, 
of barml debt by, 2^7. 
to [lay debt* before legucica, j>. 280. 

when not Inmnd to pay legacies without indemnity, p. 2H9. 
nut to prefer one legatee to ani>lher, p. 200. 

not t(» retain money on account of legacy to hiinaclf or hi» m/ai 
f/ar Oioff, p. 2iK) 

Akaxnt or, TO Lkoact, pp 203—207. 
tn«y axw^nt t^* legacy before probate, p. 203, 
eonditional ai^^cftt by, to legacy, p. 205, 

aKaent of, gives efbHji io legacy fiom te.'^tator's death, p, 298. 
luit bound to pay leguciea tiiitii one y»’ar from t 
dealli, p 208. 

Liabilitt or, roa DavAsTAviT, pp. 31 1— 314, 

iniprojMT by, pp. 311, 3i2. 

iiubiUtv <»f, for negligeiicf, pp. .312, 313 

liabiiity of, fur ittvesimg in iinpntpcr Acciiritie’*, p .115 

liability fur improperly carrying on bumin-as, pp. .111, ,1I4, 

KXFdU: TOR /)7i .Sf/.v TOUT, pp. 272-275. 
who is. p. 272. 

what iltK's not ronslitule, p, 271, 
liability (»f, p. 274. 

act of, when gotxl agatntt true lepreaentative, p. 275, 

KXECUroH OK HIS OWN \VRON(;- 

»e Kxi. cTut na Sua T c»aT 

KXKcirroR rNi)i:i: act v ok iHto- 

grant of probate (u, pp. 327 — .‘l.il. 
character and pro|»erfY of, p 327 

iliacreliun of C*imrl aa to udmiiiutration-bond from, p 352. 
f>uwet» of, pp. 355— 35H, 

must obuin conaeiit of C&urt to <lia{K>iaJ of prfr|jerty, p, 

duties of, pp. 358 — 382. 

payment of wages by, p. 380. 

paynitmt of debt* by, p. 300. 

aiacni of, to legacy, pp. 362— .184. 

liability of, for devastavit, pp. 373^ 374, 

EXECUTOR S YEAR, pp. 304*5, 

EXEcuTORSHir extensk:s- 

wbat, p. 285. 

EXECUTRIX— 

powers of maritcd, under Suceeaaion Act, p. 21*1, 
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EXEMPLIFICATION 

of will proved iu £uglfttid» pp. 253, 343. 

EXEMPTION 

of certain persons from Succession Act, p. 315. 

EXONERATION 

of legatee's immoveable property for which land-revenue or rent 
payable periodically, p. 186. 
of speciiic legatees in a joint stock company, p. 186. 

FATHER 

of intestate when entitled to succeed, p. 29. 

of whatever age may appoint testamentary guardian, p. 40. 

FEB ON PROBATE, &c., pp. 283, 359. 

FELO DE SE-^ 

capacity of, to make a will, p. 34. 

FILING OF ORIGINAL WILL, pp. 264, 353. 

* FOR THEIR LIVES’— 

rejection of the words, p. 83. 

FOREIGN LANGUAGE— 

translation of will written in, pp. 259-CO. 

FOREIGN STA^rES- 

ellect and local extent of certificate granted by Brifisli represen- 
tatives on, p. 469. 

FORM 

of will immaterial, {>. 38 

<»f verifying petition, pj). 261, 348. 

of verification of petition by witijei»s of will, pp, 261, 348. 
of caveat, np. 269, 349. 
of grant or probate, pf>, 266, 3.51, 
of grant of letters, pp. 267, 352. 

FRAUD— 

portion of will set aside for, p. 41. 
will obtained by, is void, p. 40. 

FUND- 

btnjuest of |>r<Kluce of, pp. 188—190. 

of, for purposes some of which catinol be fulfilled, p. 161, 

FUNDS TO PROVIDE FOR LEGACIES— 
iuveslmeiit of, pp. 298, 302, 

Sec IxVKtiTiaKNT. 

FUNERAL EXPENSES— 

pHViuent of, under Regimental Debts Act, pp. 289, 379-80. 

FUNERAL OF DECEASED- 

duties of administrator or executor os to. p. 281. 
eafMStises of, to be paid before debts, p. 284. 

• FURNITURE'— 

cottsUruction of, in will, p. 8L 

* gender 

words importing male sex to include feiualea, p. 2. 

GENERAL CLAUSES ACT, 1 OF 1868, ». 2, p. 2. 

GENERAL LEGACIES— 
abatement of, pp, 290, 360. 
to be |>aid at future Ume, pp. 299, 366. 
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OIFT^ 

oC to tUotUnii^ witnoftMo, p, S9. 
iucoDft^teiit With oi^kr fsifi to previitl, ]). 84. 
m«d« iu contoodpUtioii uf tkallt^ ^03. 
when voki for uiicerUintT, p. 83. 

Donatio Montia Oaosa. 

GIFT TO CLASS- 

wilt to tpettk A!i from teiUtor*s tietib in respect of, P- 
^GOODS’— 

ronutruction of, in will, p. 81 . 


*GOVKUXMKNT 


manning p. 409. 


(iOVKKNMENT SAVINGS HANK — 

certificate not i** be prante<| by the A(!iiiintf^trut«fr*GefiQrttl in 
reajMH ‘1 of noniey in, p. 4 *it», 

GOVERNMENT .KErL'KITIES, HANK SH AUKS. Ac.— 

appntpriation of, if ciaim;! to, bt* not hcHKmI witliiu two yesu H, 
p- 4fifi. 

<*crti(iottie tinder Act XXVII of iSfiO in ret^pect of, p. 4 t> 5 . 

(iUANIK'inLDRKN 

taking* as ncxt-i»f-ki!i take prr cuptfu, p. ‘2(>. 

(JRAND.PAUKNI — 

brotlicri and >*l>»t(crs, tboujrli in 6 atiic dc;;rt*e. are prefeiTO^I to, p. 31 . 
(iRAN'l*. Srr AiiMiNtsTi 4 TloN ; Hnouatr. 


GUARDIAN- 

n|>|M»ifi(irierit of f^’st.'imentarv. p. 40. 
wln» i» tetininenlar)'. pj». 4t>, *233 

IIAIDARAHAI) ASSKiNKD DISTRKTS— 

under Act 11 of JH74 iiiclutied in Ricnidency of Horn bay, p 409. 

liALF-HLGOD— 

bmliier* and of. share with inofhrr, pp. 29. .’10. 

for our(*o<*<'s <»f *tn<‘co«»i*ioii, no b 


suceessi -n of. *<'r<*rdMi}: to liiiid»i Uw in Iboijjal, p. 21. 
i»uci*e>»'ion <»f n laiioos of, in i^^iioiandj p 21. 

‘HEIRS OF ROOV— 

fM>ntiitiU4 lion ul, ri will, p, KTl. 

HIGH (oi'irr- 

api>eab Ot, froiji ordetn made by Disiri^’t ('oiiri, pp. 272, 3.55 
definition of, p. 5. 

lor cei tjdn purfK>*^e« inejudef ('ourt of Recorder <»f Rtifi'j/Min. p 5. 
ba* eoneurrent jiif is<lietioii witii Disirirt .Indje, pp, 272. 3.5.5. 
to transmit ceruficau: on Kra*»t^»»2 ptobate or adiiiiniiitration, 
pp. 2t7-8. 

jmwer of, to make rules for iiirc^atment of s<M:uiiues, pp, 298, 3<13. 
rules by, for aendiiijf in claims, pp. 308, 372. 

HKili (*01:RT AT FUtlSIDKNGY TOWN — 

a Court of competent jurL*^beuou within uicanin^ of Act X of 
M. 187 and 190, p, 413. 


who are included in Succemion Act by term, p. 314. 
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HINDU LAW- 

formftlities as to wills under, p. 35. 

married woman may dispose, oy will, of her stridhun under, p. 35. 

testamentary power under, p. 35. 

minor incapable of making a will under, p. 35. 

HINDU WILLS ACT, pp. 320-323. 
s. 3, p. 128. 
s. 6, p. 3. 

amended by Act V of 1881, p. 376. 

applies to wills made on or after Isfc September 1870, p. 320. 
came into operation in September 1870, p. 320. 

^create uny interest,* meaning of, under, pp. 322, 323. 

Sett The Pbbfacb. 

does not authorize a testator to bequeath property be could not 
dispose of inter vivos, p. 321. 

does not affect the law of adoption or intestate succession, p. 321. 
does not authorize testator to create any interest be could not 
bare created before 1st September 1870, p. 321. 

See The Pbbvacb. 
extent of, p. 320. 

interpretation* danse under, p. 323. 
how far repealed by Probate Act, p. 376. 
marriage does not revoke will orcodicil under, p. 321 . 
partially repeols Bengal Reg. V of 1799, s. 2, p. 323. 
short title of, p. 320. 

saves rights of Administrator-General, p. 323. 

HINDUS- 

Hindu Wills Act applies to wills of, p. 320. 

power of, to make testamentary dispositions before Hindu Wills 
Act, p. 321. 

HOTCHPOT— 

on distribution of intestate's estate, children's advancement not 
to be broujiht into, p. 32. 
rule in England as to, p. 32. 

‘HOUSEHOLD FURNITURE*— 
construction of, in will, p. 81. 

‘HOUSlillOLD GOODS’— 
construction of, in will, p. 81. 

HUSBAND AND WIFE- 
contracts of, p. 7. 

effect of divorce of, in respect of ncquisititm of domicile, p. 18. 
effect of judicial separation of, in respect of domicile, p. 18. 
no unity of, under Indiatj Succession Act, p. 6, 
respective rights of, prior to Indian Succession Act, pp. 6, 7. 
rights of, respectively, tin surviving each other, p. 32. 
rights of, how affecud by Married Woman’s Property Act, III of 
1874, p. 7. 

IDIOT 

cannot be executor or administrator, p, 209. 
is incapable of making a will, p. 34. 

ILLEGITIMATE CHII.D— 
domicile of origin of, p. 12. 

when incluiled in bequest to ‘children,’ pp. 105, 106, 107. 

ILLEGITIMATE PERSONS - 

I as to distribution of property of, on intestacy, p. 25, 



ILLNESS— 

}nc«p«ei{j lo make « will trbtiig (rout, p. 36. 

IMMOVEABLE PROPERTY- 

ift Britiili Indis regaUusd by Iaw «>f Urttt»b ludiu, p. 0. 
ifit«rprrtaiion of term, p, % 

IMPLICATION- 

wb«t u noc^ftiMiiy, p, 40, 

IMPLIED ASSENT 

of executor to bit own legacy, pp 296-6, 364. 

IMPORTUKITl^- 

will obtained by, it eoid, p. 40. 

INCAPACITY TO MAKE A WILL- 

to be ettablkihed by dear or eUiiaractory proof, p. 34, 

INCOME 

aceniing npon fitmi between deetb of teeiator end ee«Ung of legnoy, 
pp, 8(^3, 366. 

INCORPORATION 

of dooumenta in will, p. 39. 
of papers by reference, pp. 49—31. 

INCORPOREAL TENBMENT8- 

iiicluded tti term * iinmofeable property,' p. 9. 
ttgtufication of term, p. 2. 

INCUMBUANCE- 

non«li«bility of execator to exonemte t(>o«‘i3c bequett from, p. 162* 
INDEMNITY- 

probate, efc., aflord full, to debt#»rt pnfiog, pr». 256-37* 344. 
when executftr mty intitl on, b^^fore ptyment* pp. 269, 360. 
to and olbcn acting under Regimental DrbU Act, p. 393. 

* INDIA •- 

under Regimental Debit Act, debnition of, p, 379. 

INDIAN (:OMrAN1I>4‘ ACT 

not u» tfTeci Atlminintralor-Oenerml, p, 440. 

INDIAN DIVORCE AtTP (IV OF 1669), ». 22. p* 16. 

INDIAN MAJOlU l V ACT (IX OF 1673)- 
*. 2, p 3. 

computation of age order, p, 3. 

INDIAN PENAL CODE (ACT XLV OF 1660)— 
rliMp. X, p. 253. 
chap, xi, p. 262. 

INDIAN srci I>SlON A(T— 

applicabio only to caaea of tiiletluie or teatametitary tuccciifion. 

I‘ . 

exemption of Paraia from part# of, [r 316, 

INFANT 

may lie appointeil executor, p. 206. 

Sat Miaoa. 

INSANE PEP^SOX- 

acquiaittofi of new df^niicilc by. p, 16. 

INSOLVENCY- 

wUetlier a ground for not granting adminiatration to pert*in ordi- 
narily eniiile*), p. 240. 
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OF FILED WILLS— 

regttlfttioitf 1^, pp. 353. 

INTENTION- 

evidence of, to act at execator mnst be mtcqai vocal, p. 163. 
of iet^tor t(» |s:ive effect to document as his will, pp, 43-4-5. 
of teftator to be efiectuated as far as possible, p|f» 69, 84. 
to revive will or couicil how evidenced, p. 66. 

INTEREST— 

on residue when payable until investment, p. SOI. 
on general legacy when time is fixed for payment, p. 305. 
payable on sum to be invested to produce annuity, p. 306. 
refunding of legacies to be without, p. 310. 
under Act y of 1881, rate of, on legacies until payment, pp. 368- 
370. 

intermediate, shall form part of residue, pp. 299, 366. 
legatee entitled to, from what time, p. 303. 
wlien no time is fixed for payment of general legacy, p. 304. 
where testator was parent or ancestor of legatee, [>. 304. 
where sniii is bequeathed to minor for maintenance, p. 304. 
where legacy is bequeathed in saiisfuction of debt, p. 304. 

INTEKLINEATION— 

cflcct of, in unprivileged will, pp. 63-4. 

I XTEU M EDI ATE IN T E R ES'f 

shall form part of residue, pp. 299, 366. 

INTEUPHETATION 

ol words repeated in different parts of will, p. 83. 

INTERPIIETAI'ION-CLAUSE 
in Act X of 1H65, p. 2. 
in Hindu Wills Act, p. 323. 
in Probate Act, pp, 325—7. 
under Ondh Estates Act, pp. 471-2. 

JNTESTAEY— 
clcfiiuHl, p. 23. 

deposit of ileclarntion of, under Regimental Debts Act, pp. 391 — 
393. 

in Knglnml, where intestate has left widow, but no kindred, p. 25. 
of hu.shatid <»r wife, p. 32. 

of husband, right of widow to dower upon, p. 25. 
uruler Act V <if 1881, p. 332. 

under Parsis Successi(»n Act, distribution of property on, pp. 316 — 
319 . 

under Ondh Estates Act, pp. 480 — 483. 

whm* intestate has left widow and lineal descendant^, p. 25. 
where intestate has no liueul descetidant<i, but left widow and kiii- 
dretl only, p. 25. 

when^ intestate has left widow and no kindreti, p. 25. 
wtiere intestate has left no witlow, p. 25. 
whert^ intestate has left no wulow and no kindrtsl, p. 23. 
where propi*rty devolves upon Cn»wn on, p. 25. 

See DisTfttBCTiosi or laTosTATKa' RBorKKTT. 

INTESTATE— 

right to property of, establiabed only tbrongb grant of adminti- 
tmtion, p. 218. 



INTBNWRT 

tA VillMIk Vu 

to 00 toloo olotod b, |i. SM. 

l» bt txbllillad bj «i;ooiiU»r or otoloiilr^ 

ofextentor or id w lo itkolor to oxliibt^ p. 2^ 
to hioKido proper^ {o mf port Of Brititli Itidiii* p. 202* 
to iwooiiipftfij eemfioato of probilo or oflmiiiittrotioii grtniod br 
C^rt, pp. 2^7*2* . 

INVESTMENT-- 

intomt wbtn p«^UIe until, p* 201* 
of faiitli to prt)Vtd« for lrg<icir«, pp. 2PII--<302. 
of tuni be<|uooUiod wlmio legtcj not ipeclfio it gtren for lifr, 
p. 298. 

of nmount of goi;enil legacy to bo poid at Aittire time, p« 299. 
of rmiduo boqueaibcd to pemon iat life wtcb clirootion to inrott 
on |»ariicular aecuriliea, p. 300. 
time and tnanner of. when at diiorotion of teftatnr, p. 301. 
uinlrr Act V' uj 1881, of funds u> provide for legaciea, pp. 363— 
368. 

where minor ir ciuitlod to immediate payment of legacyi pp. 301*2. 
*I*SSUE’~ 

prima facit means legiiimato issue, p. 104. 

JAINAS- 

iliiidu WilU Act applies to wills of, p. 320. 

JOIN'!’ STOCK COMPANY— 

eaoiieratiou of legatee's stock ill, p. 187. 

JOINT WlfJ^ 

whether rilid. p. 38. 
probate of, how granted, p. 38. 

ji;ki8uictio*n 

ill esse of suits under Act XIII of 1853. \k 458. 
in Asmitn, s« to grauttiig or revoking pn>b(ile or letters of adtninis* 
tration, p. 251. 

ol Dj^iriei Judire in sraniitig and revoking probate or letters of 
sdmioistratiMii, p. 251. 

<»f Ihsirict Delegate, p. 255. 

JC.ST CACSK— 
what. pp. *247«48. 

.SVe UEV(»cATioa or Wills. 

KIXDKKD- 

of coniputing ilegrees of, p. *il. 

of decciaeil of cipiai degree equally entitled to administration, 
p. 225. 

Land 

tncluderj in terra * tcuaioveabie projicrty,’ p. 2. 

LAND.llKVKXrE— 

where land the subject of be<|uest ts exonerated from, p. 186. 
LANGUAGE OF WILL, p. 39. 

LAI*SE, pp. 113—122. 

bequest to A for benefit of B net aubiect to, by death of it in 
lesUUir's lifeume, p. 119. 

doctrine of, appitea to eppotnUnenU by devise or beqoeat, p. 1 14. 
, applies to contingent beuiiests, p. 114. 

“ • does not apply If one of two joint legataea dies before 

tesutor, p. 113. 


C7 
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does not srise in case of beqnest to t6itator*n child or Hneal de$« 
Cendant or both in testator's lifetime, p. 118. 
in case of lejracy to legatees in shares, pp. 110, 117. 
of bequest of debt, p. 114. 
of legacy into reskine of estate, pp. 113-14. 
of share of general residue, p. 117. 
of part of residuaiy bequest, p. 111. 

LEGACIES- 

ademption of, pp. 173—182. 

See AnEMPnoff or Lroacibs. 

of stock, if adeemed by sale of stock, is not revived by new pur- 
chase of stock, pp. 174-5. 

payment of interest on, where no time is fixed, p. 305. 
presumption as to double, pp. 108-9. 
when substitutionn! and vylien cumulative, pp, 107, 108-9. 
produce of interest of, pp. 300 — 306. 
rate of interest on legacies, p. 805. 

residuary legatee entitled to produce of, from testator's death, 
unless contingent, p. 303. 
rules as to conditional, pp. 148 — 159. 
not affected by invalidity of ulterior bequest, p. 156. 
investment of funds to provide for, pp. 298 — 302. 
of sum is given for life, p. 298. 

procedure where minor is entitled to immediate pnjrment of, p. 301, 
abatement of general, p. 290. 

not to be paid to one legatee without assent of executor to, pp. 
293-297. 

assent of executor to his own, p. 295. 

assent of executor mny be express or implied, p. 294. 

conditional assent t<», j>. 295. 

debts to be pfti<l before, p. 289. 

executor not bound to pay until one year from testator’s death, 
p. 296. 

for life, abatement of. p. 292. 

iHJar intere.st from what time, p. 297. ^ 

given in preference to another, p. 296. 
no refund of, if paid voluntarily, p. 306. 
of sums to produce annuities, p. 29*2. 

as to alleired intende<l priority among, p. 291. 
refunding of, pp. 306 — 311, 370. 

»y Icgatet's in proportion, p. 307. 
rights of legatees of tleinonstrntive, p. 291. 

when executor or administrtUir is not without indemnity Imiind to 
pay, p. 289. 

non-slmtement of specific, where assets aie sufficient to pay debts, 

within what time creditor may call for refund of, p. 308. 

LEO AC Y- 

given to legatees in shares, efiect of, pp. 1 16, 117. 
m general terms, when vestetl, p. 112. 

interest of general, when no time is fixed for payment, p. 304. 
lapse of, how excluded, pp. 113, 114. 

to two persons jointly, doe» not la}»se by death of one before testa- 
tor, p. 1 1 5. 

legatee oiititleil from testator's death to produce of speetfie, p. 303. 
to A for benefit of S does not lapse by A's death in testator's 
lUeiime, n. 1 19. 

to a described class, turvivorsbip in case p. 120. 
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lo mditbr or portioner, pp* 

to elilkl fbr mhxm parent teitelor ie under obligelion to 

to lineal deeoendant of leeUtor it retted, p. 1 19. 
to peraon not in extstenoe at teatator*a dMtb wben ralkl, pp. 191I-4. 
to ie«tator*8 cbiid or lineal deaeendani doea not lapte by death in 
ie«Utor*t lifetime, p. 1 1 S* 

5fe AnaMmuM ; OaQoner. 
legacy under Act V of 1881 — 

•— pnnluce and iiitereet of, pp. 888—970. 

— refunding of, pp. 370—878. 

— aeseiit of exe<"Utor to, pp, 862—864. 

— — invrettneiit uf fund» to provide for, pp. 865—368. 

— rate of internet on, p. 367. 

— u]M»n condition, pp. 148 — 159. 

— — veatiiig of, pp. 136 — 143. 

— wbeti coiitingeiit^ pp. 144—148. 

LKGALGIJAHDIAX — 
who iw, pp. 40, 233. 

LEG ATE K— 

gciierid rule oa to inUnomer or niisdeacription of, pp. 71, 72. 
gmut <*f a<lniinii^lrntioii to rfniduary or p. 221. 

named aa cxe*'iUor iinmt show intention to net, p. 162, 
reuirict ions us to, under Omlli A<*i, p. •'*77. 

light of, only •••siabiiMlied by probate or letter* of ftdmiiiiaLidiion, 
p. 214. 

utider vdl docs not loac leg.icy by attesting ci»dicil, p. 53. 
LEGITIMACY- 

evidenee of refHitation of, pp. I04>5. 
implied by wonG denoting reiatiuiiabip, p. 183. 
reputation of, p. 103. 

LECJITIMATE ( Hlld)— 

doiuieile of t»ngin of, p. 12. 

‘ LET'rKllS OF ADMINISTUATION’— 
tieiinitiott of, under A«*l 11 ttf 1874, p. 409 

of, under Art V of 1881, pp. 327—333. 

LIABILITY 

of ex»viiior’i or atlminislrmtors, pp, 311 — 314. 

LIMITATION 

betjucil wi!}n«uL words of, p. 95. 

tit n*#pfH-l of suits ugitinst executor, atliuinistraior or reprcicntalive 
of dtHo-ttst-d, |i, 43t], 

in suits under Ac t XIII nf lH.55, p. 458. 

wbelber to be plesded by executor or admiuistrator, p. 287. 

LIMITATION ACT, XV OF 1877. 
a. 28. p 287. 
iKrbed. il, art. 20, p, 458. 
acbed. ii, art. 21, p. 458. 

at'bed. ii. art. 43, umendad by Act V of 1881, p. 377. 
acbed. it, art. 137, p. 304. 

UMITED GRANTS 

tinder Succetaion Act, pp. 227 — 247. 
under Act V of 1881, pp. 833—840, 

Nee AnutaisraaTioa ; Fi 
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LINEAL 

{!» 

LINEAL D£^£N0Ain*- 

Id te8tiitor*ii, pp. 118, 19. 

nesbbii^l^ under Act of 1865, p. 5. 

(umoliOii off to Appointment of Dele^tes, p. 252. 

LOCKE KING’S ACT, 17 & 18 Viet., e. 118, •, 1, p. 

LORD CAMPBELL’S ACT, 9 A 10 Viol., c. 93, p, 457. 

LOST WILL- 

eontenU of, how pro?ed, pp. 68, 228. 

contents of, may fee proved by secondary evidence, p. 228. 

presumptiuu arising from loss of, p. 68. 

probate of copy or draft of, p, 227. 

probate of, contents of, p. 228. 

LUCID INTERVAL- 

person ordinarily insane may make will during, p. 36. 
pro«»f of, pp. 84-5. 

republication of will in lucid interval, p. 35. 

LUNATIC- 

acquisition of new domicile by, p. 18. 
cannot be executor or administrator, p. 209. 
is incnpable of making a will, except during lucid interval, p. 14. 
juA hahenSy administration for use and benefit of, p. 233. 
administration to committee of, p. 234. 

‘ MADRAS PRESIDENCY 

under Act 11 of 1874, includes what, p. 409. 

MAJORITY ACT IX OF 1875, s. 2, p. 3. 

»See MiNonixr. 

maintenan(t:- 

pnyment of sum bequeathed to minor for, p. 304. 
under Hindu Wills Act, testator may not deprive any one of 
rig lit f»f, p 321. 

ri'jht (»f, not taken away by Act V of 1881, p. 375. 
right to, under Oudh Estates Act, pp. 483—85. 

MAIRWAUA— 

under Act II of 1874, included in Presidency of Bengal, |>. 400. 
MARINER— 

iinncijpative will of, how Jong valid, p. 55. 
rules Itir execution of privileged will by, pp. 53-4, 
when eiititle<l to make a privileged will, pp. 51-3. 
who is comprised iu term, p. 53, 

MARK— 

affixing of, U> will, by testator, p. 42. 

may bo affixed to will by testator, who is able to write, p. 42. 
may be affixed to will by person other thiin testator, p. 42. 
by attesting witiiesj^es whether n sufficient attestation, p. 45. 
ywirre, whether fK'rsou signing for testator may sign by, p. 45. 
on top of Hindu wdls Whether sufficient execution, p. 44 
to so placed as to make inteutioti to give cflect to will apparent, 
pp 43—45, 

of tvstutm where to be made on will, pp. 43 — 45. 
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llABBUQS- 

w— -^--r-T — JHy wlWlWW *™f IP* — - - 

of ^nISk 41^ MHparAtinii Imtlw^ by mn^eltiii OmitI^ 

of wHb «b«i bo^iiid k iM 
tioti« p. 18. 

««-— » of wUb foRowt that of htoAmbd ditri»f « p. 
ofitol €»ft on proporiT, pp. 8t*% 

^ in liMlIn fiAer SnoM^ Ael» bnl bdbm llarriod Winnnii'i 
Pitiptrty Aoi» p« 6. 

wlmtn oichor of ttie pnrtloo biR n non^Indiin dncnioUo, p. 6* 
If Tfiid, no reToontfon of ilnll, |^. 8—7. 

in CM of n pernon doniciiod witb person not domieUed in Bri* 
tkh India, civts no rtybui in proporty not ootnprked iti un niiio« 
noptinl sotuemeot, p. 33. 

no person to ncqitire or lose any Itiiereata or powers by, p. 6. 
not to affect interests or powers respecting property, p. 6. 
rerocsUon of will b?, p. 88. 

of legatee to attesting witness ader attestation does not nvoid 
kgacy, p. 56. 

settlement of property of minor in conteinidation of, p. 33. 
under liindii WitU Act does not revoke will or codicil, p. 321. 
widow excluded from distributive share of her husband’s estate 
by contract before, p. 24. 

will made tiiidcr [wiwur of appointment when not revoked by, p. 57, 

MAUIUAGE SETTLEMENTS- 
eflect of, on property, pp. 32-33. 

MAHRIKI) WOMEN- 

grant of probate or ad min Is trn lion to, under Act V of 1881, 
p. 328. 

power (d, in England to dispose of property by will, p, 36. 
jxjwer of, in Indiii to dispose of prttperiy by will, p. 35. 

MARUIEI) WOMAN’S PKOPEHTY ACT— 

33 and 34 V lctr«s| 1^3| » 7* 

111 of 1 874, n. 2, p, 6 

— . edcct of marriage in India after Succession Act, but before, 

p. 6. 

— — , object and effect of, p. 7. 

MAHSHALLlXfi — 

doctrine of, when applied in payment of crcdiUirs, pp. 288-9. 

MAXIMS- 

ram duo tnier s# pu^*ianUa reperiuniur tn tettamenio uKuaum ratum 

eMt^ p, 80 . 

falsa demoutiratio non nocet^ p. 75. 

MEDAI.S AM) DECORATIONS 
of siddiers, p. 388. 

MEDICAL ATTEND.VNCE 

Uy be paid be hire debts, pp. 24, 359. 

MILITARY DEBTS— 
what, j>p. 379-380. 

5I1LITARY FUND- 

deduction of arrears of subscription to, under Regimental Debu 
Act, p. 391. 

MILITARY SECIIETARY- 

prefereutial charges when to be decided by, p. 380. 



iige of, how computed, p. 3. 
definition of, under Act X of 1865, p. 3. 
definition of, in wliat cnfies npplicnble, p. 3. 
prant of iidininintration during, p. 232. 
under Act XL of 1858, p. 3. 
under Act IX of 1875, p. 3. 

MISDESCRIPTION 

of object <if will, p. 71. 
of purceU, pp. 75-6. 

of subject of will may be corrected, p. 75. 
of tenure, p. 76. 

MISNOMER 

of object of will, p. 71. 

MISTAKE- 

doctrine of dependent relative revocation ns to, p. 62. 

‘ MONEY •- 

construction of, in will, p. 82. 

MORTGAGE 

by executor or admini.strator, pp. 276-78. 

MORTMAIN, S'I'ATUTE ()F~ 
not operative in India, p. 135. 

MOTHER— 

when ent}tle<l to succeed to whole property of intestate son, p. 


interpfviaiion <»f, p, 2. 

succession to, regulatcnl by law of domicile, p. 8. 

MUTUAL WILL- 
whether valid, p. 38. 

MYSORE- 

under Act II of 1874, included in Presidency of Madrai), p. 409. 
NATIVE CHRISTIANS 

i»ot eiitttletl to certificate under Act XXVII of 1860, p. 460. 
whether subject t<» Succession Act, p. 315. 

naturalization act, 1870- 

t. 2, p. 34. 

NEOLIOENCB- 

liability «»f executor or administrator for, p. 312. 
what ia, under Act Xill of 1355, p. 
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KEXT.OF-KIH- 

b«dii«tl tn, tSwt c4i p. 19. 
btitbtiid wll« eamtot b« P* ^9. 

definition oC in Aet II of lfi74, p. 410, 
meaning in a* 14 of Act 11 of tt7A p. 41A 

N0N.C0NTBNT10U8 CASKS-- 

appotoinmiii of dalagatoi in» p. 941. 

NORTH-WESTERN PROVINCES- 

under Act 1( of 1874, iuoluded in Pmidency of lleogal, p. 408. 

NOTICE 

of distribution of amtts.pp. 307, 491-3. 
of proceedings to bo gtreu to caveator, p. 304. 

NUMBER- 

wortU importing singular to iuolttdo pluml, p. 3. 

NUNCUPATIVE WILL- 
bo« long valid, p. 55. 
proof of, p. 55. 

when raliii bj s<ildier or mariner, pp. 51, 53, 53, 55. 

OnUITEIlATION- 
anima rrroraat/i, p. 64. 
cfiect of, in nnprivitegeil will, pp. 63-4. 

OFFICEHS AND SOLDI EIW-- 

Adfninirttrntor-Oeneral not required to take administration to 
estates of, p, 4119. 

collectvm and disponal of etTecis of, p. 381. 

disjwvsal of surplus uiuler Uegimeiitat Debts Act iii ease of doatlt 
of [terson not Inung a, pp. .Hi*'.1-4. 
disposal of residue of, by Seerefury of Sute. p. 3H3. 
eflecU iT, may Iw delivered U) Adiuinistrutor«(ieiteral, p. 382. 
medals and <lecorallous of, p, 388. 

s. 52 of Aft II of 1874 <loes n<»t apply In ease of properly of, 
coming into bands of AtiiuiiiUtrator>(Jeiieral under Regimoutul 
Debts Aft, 1863, p. 433. 

OFFICERS OF CROWN 

coming to Indis, domicile of, p. 11. 

OFFICEHS OF EAST INDIA COMPANY- 
doniiciie of, p. 1 1. 

OFFICIAL TRU.STEE’S ACT, XYII OF 1804- 
s. 32, pp. 3t>2, 368. 

ONEROUS BEQT:i:.ST 3, pp. 143, 144. 

repudiation of, 144. . 

ONUS OF PROOF ^ 

os to dufuicile, p. 19. 

ORIGIN- 

domicile of, p. 12. 

Dowicim. 

OUDH ESTATES ACT, I OF 1869— 

•wants uinler, p. 486. 

declarations at to tuccessiem under, p. 485. 

extent of Act, p. 471. 

i nterp retail on •cUoie, p 471. 

liat of taluqdan and grantees under, pp. 474—476. 
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OUDH ESTATES ACT, I OP m9-{fOniinued). 

Mubomedaii tftluqdarg have power to uilopt under, p. 465. 
maintenunoe of relntives under, pp. 48^5 — 485. 
fueautiig of ‘ transfer * under, p. 471. 

‘ will; p. 474. 

— * codicil; p. 472. 

— * signed; p. 472. 

— * registered; p. 472. 

— ‘ minor; p. 472. 

— ‘ minority; p. 472. 

— * tuluqdar; p. 472. 

- — ■ ‘grantee; p. 472, 

— - ‘estate; p. 472. 

— * heir; p. 472. 

— — ‘ legatee; p. 472. 

— words expressing relationship, p. 472. 

— — ‘sons,’ ‘descendant,’ etc., under, pp. 480 — 483. 
powers of tuluqdors and grantees to ttansfer and bequeath under 
pp. 476—478. 
preamble, p. 471. 

restriction as to donees and legatees under, p. 477. 

reverter under, to ordinary rule of succ<*s«ion, p. 486. 

rights and liabilities of taluqdiirs and grantees under, pp. 473, 474. 

rule against perpetuity under, p. 477. 

saviuir of rights of creditors under, p. 486. 

selnnlules, pp 487 — 489. 

ahort title, p. 471 . 

testamentary suceession uiuler, pp. 479, 480. 
transfers and bequests under, pp. 478*9. 

OUDH IMUlCLAMA'riO.V, pp. 490—2. 

OUDH TALUQDAUS- 

succession, etc., uuiong, see Taluqdars. 

PAUKNT- 

payment of interest on legacy from, p. 304. 

PAUSI SUCCESSION ACT, pp. 316-319. 

applicable to whole of liritish India except Scheduled Districts, 
p. 316. 

PAKSIS- 

diviiion of property on intestacy among, pf>. 316 — 319. 

— of prinleceased child of intestate auiong, p. 316. 

— on tnU*stacy of, among widow and children, p. 316. 

anunig widower and children, p. 316. 

- among children of male leaving no widow, p. 316. 

— - among eld Id ren of female leaving no widower, p. 316. 

— - when inteatate leavts widow or widower, and no lineal 
descendant, p. 317. 

— when intestate leaves neither widow, nor widower, nor 
lineal deaoendants, p. 317. 

exemption of, from parts of Indian Succeasion Act, p. 318. 
tablet of doeoent among, pp. 318, 319. 

PAYMEN’CS— 

validity of, under liegimeiital Debta Act, p. 393. 

PENAL (X>l)E, act XLV OP I860-, 
chap. X, p. 343. 
chap, xi, {I. 348. 
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PERPETUrriES- 

gift iiiMier power of app^^tment to objeeta not witbin line of, 
p. 91. 

PERPETUITY— 

ambiguous clause in will to be construed against, p. 82. 
rule aga I Italy p. 12^ — B. 

, does not applj to perpetunl gifts under llitidti Uw to idols, 

p. 127. 

under Oudh Estates Act, p. 477. 

-PERSON*— 

company or association includet! in term, p. 2. 
definition of, p. 379. 
interpretation of, p. 2. 

PETITION— 

by Administrator-General to he verified by signature only, p. 412. 
for prohate, f*>nn, etc., of, p. 258. 

■ , contents of, p, 258, 

for letters of adminiwiratioii, form and contents of, p. 2fi0. 
forpn>hate or administration to he signed and verified, p. 261. 
in wliat cases translation of will to bo annexed to iipplicution 
for, p. 259. 

PORTIONER- 

legncv to, pp. 105-6, 

prirmi /Vicic entitled }.o legacy as well as portion, p. 195. 

POSTIirMOUS CHILD— 
domicile of, p. 12. 

POSTHUMOU.i CHILDREN, p. 102. 

POWER OF APPOINT.MENT— 
definition of, p. 57. 

cxiHJUti<»n of, by general bequest, pp. 88-9. 
gift tt» cluHw under, p. 91. 

gift under, to objects not within line of perpetuities, p. 91. 
imfdied gift to objects of power on ilefauit of, p, 90. 

t<» object of power on improper exercise of, p. 90. 

PRACTICE— 

in granting and revoking probates and letters of administration, 
p. 251. 

nmler Act V of 1881, of granting or revoking probate or adminis- 
tration, pp. 341 — 355. 

PREFERENTIAL CHARGE.S— 

definition of, under Regimental Debts Act, p. 379, 
questi'>ns as to, under Regimental Debts Act to be decided by Se- 
cretary of State or Military Secretary, p. 380. 

PRESENCE OF TESTATOR— 
what, p. 46. 

PRESERVATION 

of deceased's property, when admioistration may be granted, limit- 
ed to, p. 239. 

PRESIDENCY- 

commission of Adminiitrator-Oeneral on assets beyond, p. 485. 

‘PRESIDENCY OF BENGAL*— 

definition of; under Act XI of 1874, pp, 408-9. 


€8 
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‘PRESIDENCY OF BOMBAY’— 

uuder Act II of 1874, includes what, p. 409. 

‘ PRESIDENCY OP MADRAS’- 

under Act II of 1874, includes what, p. 409. 

PRESIDENCY POLICE ACT- 

provisions of, as to petty estates saved by Act 11 of 1874, {>. 440. 

‘ PRESIDENCY TOWN’ — 

what, p. 409. 

PRESUMPTION- 

as to double bequests, p. 108. 

HS to wurvivor«hip, p. 148. 

in wiils ns to alterations, p. 64. 

of revocation of will, how rebutted, p. 63. 

PRESUMPTION OF SANITY— 

a mixed preBUin[>tion of law and fact, p. 84. 

PRIVILEGED WILL. pp. 51-55. 

attestation when not iiecesaftry for, pp. 53, 54. 
may be by word of mouth, p. 53. 
proof «»f, p. 55. 

rciuaitiR oj>erativp unless expressly revoked, p 52. 

revoeutioii of, p 65. 

rules for attestation of, pp. 53-4-5. 

rules tor execution of, pp. 53-54. 

who 11)11 j make, p. 51. 

PROBATE— 

administration-bond when required on prant of, p. 268. 
appeal from onler of District Judjre us to, |». 272. 
ap]ttienti«in for, to have eflect thiouj*!io»»t Hriti'.li ImliM, p. 260, 
application h»r, when testator leshles outside jurisdiction, p. 255, 
caveats aj^ninst, p. 264. 

eertifieate <»t, to he tratotmittet! bv Iliirh (^uirt ffrantin". p. 257. 
clause written alter, but below signature to will, not admitted tj>, 
)>. 44. 

clause nddeil to will after execution, not admitted to, p. 44. 
colic) utiveness of application lor. if properly made and verified, 
p. 258. 

conclusiveiieiMi of, pp. 215, 255. 

concurrent jurisdiction of Ilieh Court and District Jud|ro as to, 
p. 272. 

cost* of, where litigation has been caused by testator, p. 264. 
court-fees on, pp. 443 — 7. 
detlniiioo of, p. 5. 

deposit of, in C«»urt, where original will is in hands of Secretary of 
Btaie. pp. 391— 393, 
duty on crant of, p. 257. 

eflect of reviH'^atioii of, on payment made before revocation to 
executor, p. 271. 

esUhlishes will from death of testator, p, 215. 
exauuiiation of petitioner for, p. 262. 

executor may nscoup himself for payment mode before revocation 
of, p. 271. 

ex|»ense« of, when paid, p. 284. 
focm of application for, p. 258. 

of caveat against, p. 2C4. 

— of grant of, pp. 266-7. 
grant uf, pp. 206—227. 
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fjrmnt << to be under of Court, pp. 5M57, SSL 

of, tu^x^rsedes ceriiacate utidtt* Act XXV 11 af 

pp. 465-467. 

of. how flud where conte«le<i, p. i70. 

of, where p. *i51. 

— — of, how conte«»u*d, p *249. 

: jf’ to Admii.istfator.Uenerml name<l am executor by virtue 

ot hi« p. 4*25 

of, with oxoeptiMn, p. *24*2. 

of, where rtoiwe of the cxeeiitor^ an' not of full ajpj^ p. * 2 |‘ 2 , 

of, to exeeutor hr itupHentioii, pp. *210. 211 . 

granted b>* Supreme C<»urOt to F^*leiii«.uict»! Kegi 9 «tran« to have 
(tame cnect «k if i;rante<} t4> Adiiiiiit»trntor*(«f>tienki, p. 41 1. 

by Ili^di C;<*«rt. t'xteiit and elleet of, p. i:*!; 

to reprt'aeiitutivf* of Brttiiih .*iuhi edeet of, p. 469. 

— — to Adfuiiiijtlrutnr*ffeiioral. elfoct of, p. 419 
jirantee ol, to repreMcnt testalur'a extace, p. ‘27(». 

of, to have power to sue. Ae , until re% 4 »c»ti(»ii of. p ‘270. 
iiMpouinling of petitiim for, with oilier doctiinenin, p. *266. 
joriadietion of Delejiaten iia to grantiog, p *251. 

<d l)i.Htri<*t .fudge in granting or revoking, p. ‘251. 

l/iinitution Act not applieahle to applieatioiiin lor, p. 259. 
limited grunt.s <*f, f»p ‘227 —*246. 

Iniiitetl to property within juriiohetion, p ‘255 

to purj )oi!ie b]K*cl6e<l ill the will, p. ‘266. 

tiuij be graiiteil to an alien, p. *269 

— to a luiiikrufit, p. *2(M>. 

to a corjmration, p. *208, 

— to several c.xecutorf siniuUanei>u#ly or at didt'tcnl times, 

p. ‘21*2, 

may not he grunted t^i an infint, p ‘208. 

— — — - to a lunatii* or an idi<^t, p 209. 

or under Sueei ssion Act to married wom in, without eouMent 

of her hiinhand. p. *2 1 ‘2. 

not to be granted until seven days aft«*r testator’s death, p. ‘269. 
ol codicil iliKCovere^l after prol>ut«* of will, p *218. 
of contents of lo.sl or destrc/yeil wdl, where ihcic is no copy (tr 
draft, p. ‘228. 

of copy <jr ilrafl of lost will, p. *227, 

of copy when? onginnl will exi'*t*', o 229. 

of will of llimtu prior to Hindu W td» Act, p ‘257. 

of forgeil will, revo<.‘Htiou of, p, *249. 

of the rest of de<.*cahe<t‘s estats*, p ‘243. 

of will eoiisisting of several jHijK^r'*. p ‘213. 

tody grant<*d to executor a]«potnlcd hy will, p. ‘208, 

<>rder for grant of, not appe.alahle, p •205> 

• ■rder of District tfudge an lo, not fiord, p ‘272. 
je*tiiioii for, to be signed uml veiifiofl, p, 261. 
powers of District Judge as fo, p 2 >2. 
practice in granting or revoking, p ‘27*2. 
piocedure in contentious cases, p. 266, 

procedure when District Delegate thinks grai t of, slionid be 
refused, p. 266. 

proceedings «‘f District Judge as to, lo be regulated hy ("otic of 
Civil Procctliire, p, 253. 
property how protecte*! before grant of, p, *254. 
punishment for making false averment or dc'claralion in peliUoti 
for, p. 26‘2. 

question to be considered by Court on application for, p 2^]i5. 
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PROBATE— (continued). 

rectifiofttlon of errors in grants of, p. 246. 
revocation of, for just cause, pp. 247—250. 
atibsidia^ grant of, p. 250. 

taking or evidence of execution of will, on application for, p. 262. 
to wrong person, revocation of, p. 249. 
under Act V of 1881, gi-ant of, pp. 3*27 — 333. 

— , limited j^ants of, pp. 333 — 340. 

— , grant of; to married women, p. 330. 

— , with exception, p. 339. 
of rest, p, 339. 

— , alteration and revocation of, p. 340, 341. 

— , practice in granting or revoking, p. 341 — 355. 

— , to supersede certificate under Act XXVIl of 1860, or Reg. 

(Bomb.) VIII of 1827, p. 375 
validation of grants of, made in British Burinali, p. 376. 
verification of petition for. by attesting witness, p. 261. 
when not to be granted by District Delegate, p. 265. 
when granted to executor in course of proceedings by Adininistra- 
tor-Genernl, p. 417. 

whether Court may grant, to nominee of person directed by will 
to nominate, p. 209. 

where te8taU)r had fixed reshlenco or left property within }iiris<lic- 
tion of Judge, pp. 254, 255. 
who may oppose gnint of probate, p. 263. 
who may apply for revocation of, pp. 250, 263, 271. 
will disfuisifig of property in foreign country only, not entkletl to 
probate, p. 9. 

rUOBATK AND ADMINISTRATION ACT, V OF 1881 , pp. 
324-377. 

received assent of Governor-General 2l8t Jmiuuiy, 1881, j>. 324. 

slu»rt title of p. 324. 

applies to whole of British India, p. 324. 

commencement of, p. 324. 

personal application of, pp. 324, 325. 

does not render invalid uuy transfer of property made before 1st 
April, 1881, p. 324. 
notifications under, p. 325. 
interpretution-chiuse of, pp. 325 — 327. 

* province,* lucaniug of, under, p. 325. 

PROCEDURE IN CONTENTIOUS CASHS, p. 270. 

proclamation of lord canning, pp. 490 - 2. 

PRODUCE OR INTEREST 
on fund, bei|uest of p. 1 88. 

PRODUCTION 

of iestameiiUrj papers, p. 253. 

‘ PROPERTY,’ 

construction of, in will, p. 81. 

PROVINCE— 

Assam not included in definition of, p. 3. 
definition of, p. 3w 

PUNJAB— 

under Act II of 1874, included in Presiilency of Deng:d, [». 409. 

‘RAILWAY COMPANY, SHARES IN'— 
wUit paaaes under bequetl of. p. 82. 



IXDKJL 



RANQOON- 

i;ourt of Reconler of, for tome purpotw treated aa a HigU Ctoirt, 
p. 5. 

powers of Recorder of, p. 3. 

RECEIVER OP HIGH COUKT— 

Adintittstrator>Geiieral mny be appointed, p. 411. 

RECORDER OP RANGOON AND MOl LMEIN — 

Court of, for some purposes Ireuletl as a Ui};h ('ourt, p, .’I, 
jniwers of, p. 3. 

REDEMrriON 

of specific legacy of tbinp subject to eiicunibraiice, p. I8‘i. 
RE-EXECUTION 

of revoked will, wbat amotinU to, p. 67. 


REFUND- 

wben legatee not satisfied cannot call on satisfied crediiMr (o, 
p. 309. 

REFUNDING OF LEGACIES, pp 306-311. 
by legatees in pr(»portion. p. 307. 
limit of. by one creditor to aiiollier, p. 310. 
to be witlouit interest, p. 310. 

when legiK’v lias be<*ofiie <lut? on perfoniiance of coinlilioh nillori 
a. 124ot SnecesHi(»n Act, p 306. 
where paid voluntariiv, llicre no. p 306 
within what time ereilitor may cull i'>r. .30H. 

under Act V ot IHHI, of legm*ics. pp. 370— 3 1 3. 

— — by legatee at instance of creditor, p. 37‘i. 

REGIMENTAL DEH'l’S ACT, 1H63 (26 and 27 Viet , c .'7). pp. 
378, 494. 

interfiretation-clansi*, ]» .‘178, 

‘ ollicer,’ wbut umler, p. 378. 

‘ soldier,' wbat umler. p. 378. 

enuetmeiits rejiealed by, p. 379. 

provision^* of, as to ilcalli on service, pp. 3^9 39.3. 

preferential charges muler, pf>. .179 — .181. 

collection ami tlisposal of efleets under, pp. 3 h 1-382. 

dispOMul <»f surplm under, pp. 3H‘i-~.384. 

dis|'>osal of resMlue by S<*crefary of State under, pp ,184— 

payment of debt out of residue under, pp. 38(», ,387. 

undisposed of residue under, p. 

provisions ot, as t<* ineduls ami ilecoratioiis, p. 

special provision <»f, as to reg»»i^*ntal paymasjrrs, pp. 388. .38*1, 

restriction on interf>osition of «*(riejal adniinisirnlors, p. 389. 

duties of administrators under, f». 389 

money remitted under, not to be assets in pla^ c wliere riMintO i m. 

p. 390. . . , 

deiluclion under, of arrears of subscription to miiitsry and orpUaii 

fund, p. 391. 

wbat property excmpte<J from duly uiwler, p. 391. 

creditor a<jiuinisUin'ng under, when not erititleil to claim pn*jK>rty. 

i>. 391 . 

prcivisions of, na to depr«it in Court »>f Probate, Ac., pp 391 - 393. 

validity of permenU, Ac , under, p 393. 

indemnity to officers and others acting undf r, p. .19.3. 

empowers making of further regulations by Ho^al W arrant, f». .193 

commenceincnt of p, 394. 

schedule of enacUnents rej»eale<l by, p 394. 
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UEQIMBN'I'AL DBUTS ACT, I8e3-(coa«n«e<0. 

Koynl VVarranr. uruU'r, pp. 396 - 396 , 
rejjulfttions under, pp. 396— *407. 

accounts to Adiuinisirator-Generul limited to dealing with assets 
under, p. 418. 

seetion 52 of Act II of 1874 does not apply to property coiniror 
into hands of Adininistrator-General under ss. 9 & 12 of, p. 43^ 

REGIMENTAL PAYMASTER— 

gpeeiul provisions as to, pp. 388, 389. 

UEGISTUy— 

filing of original will in, pp. 269, 270. 

REGULATION (HO.M.) VIII OP 1827- 

certificate under, superseded by probate or ndmiinstration under 
Act /of 1867, p. 375. 

REGULATIONS AND NOTIFICATIONS 
ujider Reiritneiital Debts Act, pp. 397 — 407. 

REJECTION 

of part of will as flestitute of meaning, p. 83. 

REJECTION OF WORDS 
in will, p. 83. 

RELATIONSHIP— 

ellect of wuit l.s <lenntii,g, p. 103. 

UEIJGIOUS ENDOWMENT ACT, p. 250. 

RELIGIOUS USES- 

be<|uests to, pp. 134, 135. 

Stututi's relating t<», p. 135. 


REMOrENESS- 

ug(* <it (duldbeaiiug lUJt to bo iMmsi<lere<l in detorniining questions 
of, p. 127, 

hecpiests wlieu void fnr, pp. 125 — 128. 

Knijlisli rules us to, pp. 130-131. 

<jueMtion.s of, how detcriuine<i, p, 127. 

UKN'r— 

whert* laud the subject of bequest is exonerated from, p. 186. 

REPEAL OF EXIS riNG LAW OF 

intestate and testaiuenUry succession by Succession Act, p[>. I, 2. 

REPETITION 

of words in difllcrenl fmrts of will, eftect of, p. 83. 


KEPUESENTATIOX- 

leU to bo eurrieil beyond brother’s and '•liter’s children, ji. 31, 
uinler Koguuontal Debts Act, wlmt, p. 378. 

KEl’RESEN PA'I IVE -- 

may st»e or be suetl in respect of wrongs done in the lifetime of 
ileeeuseil, p. 454 

power of, to sue and be snetl under Act Xll of 1875, p. 455. 
iintler Uegimeuiid Debts .Ad, wicit, p. 379. 

UEPUIUJCATION- 

by re-eveciiti<»n (antaniount to execution de novo^ p. 67. 
elTeet of, as t»i subjects winch have arUeii subsequent to original 
date, p. 67. 


of legit in».acy, evitlence of pp, 104. 105. 
of rvDlionahip, tiled i f. pp. 103, 104. 
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RBSIDh:;NCB- 

chan?« of* liow far evidence of intciiUun to cbah>»e donucti(\ |k 9. 

REsIOUAllY HEQUEST- 

effect of 5itlure of p»*rr of. p. 111. 

pii»tM?« pni|*erl)' inellectuuHy Mppoiiiteil^ p, 112. 

UESinUAUY GIFT— 

bequest of uiumity pnyable before, p. 194. 

UESIDKAKY LEGATKK-. 

cituti<»n to be ifi'tuej b>*r.re tidiuiuintrutiun i<* unv Icijufee t^ibvr 
tlino universal or, f». 223. 
coiistitutiioj of, p. 1 10. 
prriint of a<!iniiiisrruti«)ii to, p, 221. 

entitlei! to prodnee oi rO'^idtiirv IuihI from testator'^ t|r:itb, p 30.1. 
intention of re«f:»tor to appoint, p 110. 
is eniilltMl to wluit property, p 111. 
rj}»lit to ndinnii.itrntion of r<*presenrative «)f, p, 222. 
transfer <»f amount of contingent luMpiei^t to, p. 'tOU. 
under will doe;* not lose legacy by aitesUno codicd revokitig other 
Ic'jacies, ji. 55. 

HESIDUE- 

after U'^ual payments to b^ paid to resitluary p. ;)i l 

dispo.su) of, by Seeretary of St.ite, pp. 3h4 --3h<j. 
pavmetit of debt'* out ot. pi» 3ht», 3H/. 

uttdMiKisod ot, pp. 3H7, 3hH. 
when executor takes, benelieially, p. 24 

KESTUICTION 

OM ab-^oluie betpiest, p IfiO. 

REVIVAL- , ^ 

extent of, of will or cimIiciI partly revokiNl an-l /iftei n urd* w 

revoked, p tit). 

intention as to, liow evidein*ed. f*. Oti. , 

must l>e by re-exe<’ution of will, nr by coilicil prnperly executed 

atid sbowinj' intention of, p tit>. 
of unptivileoed will, pp. bO, <1/. 



REVOrAliOX- . , ^ 

to amount to, all acts must be inlenljonnl. f>p oO, 
of will whetber also revoeation of eoilicd. p 51 
wbo may apt»ly for, p. 250. 

of foiyeil will, p. 2 40. . , • f* t 

of letters of administniliou granted to Aduiirnstrator-ttencrttl, 


P- 4 19. , - < 

of probate or administrati.m just cause, pp 14*- 
of probate or letters of adminihtraiion under Act \ of 
pp. 340-341- 

of jirobate granted to wrong person, p 249. 

valulity of paymenu madtf by Adininislr ator-Leneral pnor to, 
p. 420. 

REVOCATION OF WILL, pp. 42, 55, (53. 
by burning, p. 58. 
by ilcstruetioii, p. 00. 
by luarriaire, f). 57. 
by obliteration, p. (>4. 

by other will or codicil, pp. 58, *#9, GO, Cl, and 6i. 
by tearing, p. 58. 
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KB VOCATION OP Wlhh-(ecmtinued). 

doctrine of <ie{>endeiit relative, pp. 61, 62. 

doctrine of dependent relative applies to ^obliterations and interli. 
iientions, p. 65. 

must be intentions), pp. 60, 61. 

presumption of, bow rebutted, p. 63. 

mere abandonment does not amount to, p. 60. 

nOOATIO TESTIUM-^ 

what, p. 54. 

ROYAL WAllKANT- 

power to mnke regiilntions by, p. 393. 

— — under Regimental Debts Act, pp. 395, 396. 

RULES- 

for remittance of money under Act TI of 1874, p. 436. 

for guidance of Administrutor-Genernl, p. 436. 

power under Act II of 1874 of Government to make, p. 436. 

SALE 

by executor or administrator, pp. 276-7*8. 

SANITY- 

presumption of, p. 34. 

SAVINGS HANK — 

no certificate to be granted by Administrator-General in respect 
of money in Government, p. 426. 

SCHEDULES- 

to be kept by Administrator-General, p. 429. 

to be filed and published by Administrutor-Geueral, p. 430. 

costs of preparing, etc., p. 431. 

SEA— 

being at, what, p. 53. 

SEAL- 

gnint of probate and administration to bo under, pp. 266, 267. 
SEALING - 

not equivalent to sign of will, p. 43. 

SEAMEN- 

who is comprised in term, p. 53. 

SECONDARY EVIDENCE 

of declarations made after execution when admissible, p. 65 
of lost will when admissible, p. 63. 

SECRETARY OF STATK- 

to decide question of preferential charges, p. 380. 
disposal ut residue by, p. 384. 

SECURITIES- 

investment of legacies in Government, p. 302. 

‘SECURITIES FOR MONEY’— 
construction of, in will, p. 82. 

SECUIUTY- 

discretion of Court to require, from grantee of certiheate under 
Act XXVII of 1860, p. 464. 

not to be required on grant to Administrator-General, p. 412. 
to be given by Adiuinislrator-Gcneral on appointment to 
office, p. 412. 

under Act XXVII of 1860, no appeal from order as to, p. 464. 

— - taking of, from grantee of certificate, p, 464. 

— upon extension of certificate, p. 470, 
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SERVANT— 

retkliiifr in a eotinti 7 with re|>ret«iitiittr6 of eotifitr| doM 

not acquire new domicile by «ttcb reetdence raereljr, p, lH, 

SERVANTS* WAOES- 

payinent oC^ under RegimenUl Debit Act, p. 380. 

SEITLBMENT 

fif minors' pn»perty iu contempUtion of marriage, p. S3. 

SHARES 

ill joint stock companies, exmicration of, pp. 186*7. 

-SHARES IN A RAIL\y AY COMPANY 

construction of, in will, p. 82. 


SIGNATURE- 

after attestation not sufficient, p. 48. 

by some utiier person in testator's presence and by bis 
direction, pp. 42-43. 

by mark m;ide by another person for tesUU»r wlicther 

sufficient, p. 45. 

for te«tfit>f*r iu nmne of person signing whether valid, p. 43, 
of testator where to be written on will, pp 43, 44. 
of testator on separate piece of paper whether sufficient executitui 
of will, p, 44. 
of will, p 42. 

on top of Hindu will whether sufficient execution, p, 44. 
to be so phice<l ns to make intention to give cflcct to will 
a[>pnrent, pp. 43-4-5. 
must follow dlspoeiii’^e part of will, p. 4.1. 
neiressity for witnesses to have seen Iciiator make, p. 48. 
to will, whether sufficient it uncoiiif deled, p. 43. 
whether fierson making, for testator is coiupetent witness, p. 43. 
will on several sheeU of paper sufficiently executed by one, p. 43. 


SIGNED- 

wbat, under Oudh Estates Act, p. 47 2. 
SIKHS— 

Hindu Willi Act applies to wills oi; p. 320. 


to secure and disiiibuU 


SOLDIER- 

Adurinistrator-Oenera! in what casea 
eflecU of, p. 418. 

being a minor not ctititle<l to make pnvdeged wiU, pp ol— 3 
meaning of term, in Act 11 ol 1874, p. 410. 
nuncupative will of, bow bmg ▼abd. p. 55. 
rules lor execution of privileged will by, pp. 53-4. 
who is a, p. 52. 
will of, pp. 51-52-53. 
when entitled to make a priviligcd will, 




primd Joei* meant legiiimxte ion, p. 104. 

-son; ETC.- ,, 4 aat 

meaning of, umler Oudh EsUtes Ac^ pp- 480 -483. 


SOUND MIND- ^ ^ ... ^ 

every pcrw>n of, is capable of making a wiU, p. 33 

wbat, p. 34. 
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SPBdf XC BBQUSST ^ 

of «atte tJu^ twiM to lame penoii^ p« ^ 

6FBCIFI0 LBGAC1E3- 

abofement oi^ pp. 291, 292« 

not tfibject to abatemeut if aasett auffioiont to pay debts, p. 291. 

SPBOIFIO IBGACY, «>. 193-171 . 

eases in which a legiu^ has been held to be, p. 168. 
definition p. 163. 

exoneration of stock in joint stock company the snbjeot 
of, p. 186. 

gift ojr annuity charged on land is not a, p, 165. 
gift of articles rennnciated not a, p. 169. 
how distinguished from a demonstrative legacy, pp. 166, 171, 
if contingent, legatee not entitled until vesting, to produce 
of, p. 803. 

legatee entitled to produce of, from testator’s death, p. 308. 
may he adeemed pro tanto^ p. 176. 
no abatement of, on deficiency of assets, p. 171. 
non-liability of executor to exonerate, p. 182. 
not adeemed if changed hy operation of law, p, 180. 
not adeemed if changed withjuit testator’s knowledge, p. 181. 
of goods described as in particular place, not adeemed by removal 
for temporary purpose or by fraud, p. 178. 

of right to secure something from third party subject to 
ademption, p. 175. *' 

of stock not adeemed if lent on condition that it be 
replaced, p. 181. 
if sold but replaced, p. 181. 

postponement of money-legacy until part of testator’s property 
has been disposed of d(»e8 not make it a, p. 168. 
a question of intention whether legacy of stock is a, p. 167. 

to several persons in succession to be retained in original form, 
p. 169. fe » 

wrongful conversion by third person will not defeat a, p. 178. 

8TAMP- 

execution of will by affixing, p. 43. 


STATUTE- 

31 Ed. Ill, c. 11, p. 207, 

23 Hen. VIII, c. 10, p. 135. 

1 Eli. VI, c. 14, p. 135. 

48 Eli*, c. 4, p. 135. 

1 Jac. II, c. 17, p. 21. 

12 Car. II, c, 24, s. 8, repealed, p. 40. 

22 and 23 Car. II, c. 10, pp. 21, 32. 

1 W. and M., c, 15, p. 133. 

36 Geo, III, c, 52, p. 802. 

38 Geo. Ill, c. 87, m. 1 and 2, p. 238 
, f. 6, np, 208, 212. 

39 and 40 Geo. Ill, c. 98, p. J83. 

55 Geo. Ill, c. 160, p. 135. 

59 Geo. ni, c. 73, sa. 1, 2, and 3, repeal of, 
6 Geo. IV, c. 61, repeal of, p. 394. 

9 Geo. IV, c. 86, p. 135, 

11 Geo. IV and Will, IV, c. 40, p. 23. 

— c. 41, s. 5, partial repeal or, p. 394. 

I WiU. IV. c. 47, p, 279. 


p. 394. 


kXUXJSH^eDiiiima;. 

9 md t Witt IV, e. 48^ i. pp« 97«, 4I4« 

e. U$, i. 1, p. 135. 

, e. 115, n 9, pp. 48«-»47. 

^ €. 115, 1. 11, pfitUttnd wOi nmitr 
,0. 115,1.15, p. 55. 

, e. 115, 8$. 16 ftfid If, fi, 5f. 

>, 0. 115, 8. 15, pp. 57, 106. 

, 0 . 1 15, a. 80, pp. 4, 40, 56. 

— , €. 1 15, i. 81, p. 64. 

— , c. 115, 4 88, p. 66. 

— c. 115, 4 83, p. 4. 

— — c. 1 15, 4 84, pp. 40, 86. 

— , c. 115, 8. 87, p. 58. 

— , c. 115, B. 88, pp. 95, 96, 189. 

— , c. 1 15, B. 33, p. 118. 

I and 2 AHct, c. 110, •. IS, p. 858, 

5 and 9 Viet, c. 59, p. 135. 

9 aud 10 Viet, o. 93 (Lord Campbcli'i Act), pp. 876, 457. 

II and 12 Viet., c. 27, a. 7, p. 887. 

15 and 16 Viet, c- 24, a. 1, p. 44. 

17 and 18 Viet, c. 104, willa of merchant aetmeffi refnilaUKl by, 
p. 53. 

— , c. 1L3, p. 185. 

— , c. 113, B. 1, p. 183. 

20 and 21 Viet, c. 68, sb. 61—66, repeal of, p. 394, 

— , c. 77, fl. 3, p. 207. 

— , c. 77, «. 25, p, 252. 

, c. 77, 8. 70, p. 235. 

, c. 77, B. 73. pp. 240-242. 

, c. 77, 8. 74. p. 238. 

, c. 77, 8. 75, p. 270. 

c. 77, p. 853. 

, c. 77, «. 81, p. 270. 

— , c. 77, B. 83, p. 269. 

21 and 22 Viet. c. 106, pp. 3, 379. 

22 and 23 Viet, c. 35, n. 29, p. 307. 

23 and 24 Viet., c. 38, •. 12, p. 298. 

24 and 25 Viet., c. 104, p. 256. 

26 and 27 Viet, c. 8, as. 93—152, repeal of, p. 394. 

, c, 57, 8*. 5,21, p. 284. 

, C- 57. as. 7 and 8, p. 254. 

28 and 29 V’ict., c. 72, will of mariner or Beaman in royal nary 
regulated by, in England, p. 53. 

30 and 31 Viet, c. 69, «. I, p. 184. 

, c. 69, a 2, p 183. 

83 and 34 Viet, c. 23, p. 84. 

— , c. 35, p. 1 86. 

, c. 93, p. 7. 

STATUTE OF DISTRIBUTIONS, 22 and 23 Car. 11, c. 10, pp. 21, 
12, 93. 

STATUTE OF FRAUDS, sa. 6 and 28, p. 58. 

STATUTE OP MORTMAIN, 9 Oeo. Ill, c. 36, do« not «ppl; to 
India, p. 135. 

STATUTE OP Wl A.S, 34 wid 3S Henry VIII, c. 3, p. 36. 
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SUCCESSION- 

iu case of intettacj, p. 24. 
law of intef>tate not affected bj Hindu Willi Act, p. 321. 
perions held for purpose oi^ to be similarlj related to deceased, 

pp. 20, 26. 

to iinmoveabte property in British India regulated by lair of 
British India, p, 8. ^ 

to moveable property in British India there being no proof of 
domicile elsewhere, p. 19. 

to raovenble property regulated by law of domicile, p. 8. 
to moveable property, only one domicile affecting, p. 10. 
to property of which there is no valid testamentary disposition, 
p. 24. 

niie of, as to immoveable property applied in India before Indian 
Succession Act, p. 8. 

SUCCESSION ACT, X OF 1865— 

exemption of Pursis from parts of, p. 818. 

not applicable to property of Hindtis, etc., and certain wills, j>. 814. 
not to affect Administrator-General, p. 440. 

SUDDEH COUKT— 

definition of, under Act XXVII of 1860, p. 40. 

SUIT— 

by executors, etc., p. 275. 

right (»f, survive to or against executor or administrator, p. 276. 
for compeiisstion f<»r loss to family by deatli of person from action- 
able wrong, f>p. 457, 458. 

— — claim for loss to estate may be included in, p. 458. 
iindor Act XII of 1855 not to abate by death of eitber party, 
p. 456. 

SUPERSriTIOUS IJSES- 
bequeats to, p. 18G, 
bequests to, uniung Hindus, p. 136. 

SURETIES 

for Administrator-General, p. 41*2. 

SURPLUS 

under Regimental Debts Act, disposal of. pp. 882 - 

•SURVIVE’— 

intei*preUtion of term, p. 147. 

SURVIVORSHIP— 

among joint legatees, pp. 115, 116. 
among meinbers of class of legatees, pp. 115, 116. 
in case of bequest to a described class, p, 120. 
presumptions as to, p. 148. 

TALUQDAR. Set OuoH Estatos Act. 

TALUQDAR8- 

liabilities of, pp. 478, 474. 
lUts of, pp. 474—6. 

lowers of to transfer and bequeath, pp. 476—478. 
transfers and bequesu by, pp. 478-9. 
testamenury sut'Cession by, pp. 479, 480. 
intestate succession of, |>p, 480—483. 

TBARING- 

•nclttdet catting, p. 62. f 

revocation of will by, p. 5$. 
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* TEN BMENTS,' niMtiStig of term, p. 12. 

TESTAMENTARY EXPENSES— 
what, p. 285, 

testamentary guardian- 

•ppoiutment o(^ p. 40. 

appointment of, sitrrtres where there is more then one, p. 40. 

In England entitled to letters of admiuisirmtion before guanliiti 
ap|iointed by children, p. 40. • 

who ta, pp. 40, 233. 

TESTATOR— 

identitr of, when wron^t name is written opposite mark of, p. 42. 

Intention of, to t>o cflectuateil as fur us possible, p. 84. 

may revoke or alter will at any time, p. 42. 

must be conscious when witnesses attest, p. 46. 

presence of, p. 46. 

what is sufficient acknowledgment of signature or mark by, pp. 
46, 47. 

will to be signed in presence of, p. 4G. 


TITLE- 

completion of testator’s, to subject of be<]uest, p. 185- 

TRADING- ^ 

Admiiiistrat^Greneral restrained from, p. 411. 

TRUSTKB- 

oppoioted under Art XXVII of 1H60, p. 4G,>. 

— — effect of certificate granletl by, p. 406. 
in case of di8i»uted Huccesnioii. p. 465. 
effect of certificate granted to, p. 467. 


UNBORN CniLDUKN- 

glfts to, since Hindu Wills Act, p. 128. 

UNCERTAINTY— 

will or bequest when void for, p. Ho. 


UNDUE INFLUENCE— 

from spiritual oscendenoy. p. ^ 

mere acts of attention and kindneM do not amount to, |o 

will when voiti on account of, p. 41. 


41. 


UNIVEUSAL LEGATEE— 

crant of adininistrntion to, p- 221 . . 

ciUtitm to be issued before grant of aduiimstration to 
other than residuary or, p. 223. 


any legatee 


UNPRIVILEGED WILLS— 
execution of, pp. 42—51. 
revocation of, pp. 58—63. 
See VViLL. 


UTENSILS- 

couftructioii of, in will, p. 

p. 259. 

‘ VEST * 

what, p. 327. 






4VESTB5D’- 

when 0 /iion 7 inoiif with * pajuble/ p. 339. 

VESTING- 

ci doceoMd*! property in executor or adminiitrator, p. 206. 
of efUte, etc., in auccewor of Admiaiitrator-GenenJ, p. 424* 
of legftciea, pp. 186—143. 

date oC when payment or poaieasion is postponed, p. 186. 
date of, when legacy contingent upon specified uncertain erent, 
p. 189. • 

fulfilment of condition precedent to, pp. 149, 180. 

in general terms, p. 1 12. 

law in favour of early, pp. 112, 138. 

money to be invested in annuity, p. 192. 

where bequest is to such members of a class as shall have attained 
s particular age, p. 1 43. 

when intention against, not to be inferred, p. 137. 
whether discretion to apply interest to maintenance will cause, 
p. 142. 

VOID BEQUESTS, pp. 123—136. 

to persons by particular descriptions who are not in existence ot. 
death of testator, p. 123. 

to persons not in existence at testator’s death, subject to prior be- 
quest, p. 124. ^ 

to take enect on failure of bequests void underl||. 100, 101, and 
102 of Act X of 1868, p. 131. 
with direction to accumulate, p. 132. 
to religious or charitable uses, p. 134. 


WAGES- 

payment of, by executor or administrator, p. 285. 

— under Regimental Debts Act, p. 380. 

WIDOW— 

uMociation of other persons in administration of, p. 225. 
excluded by ante-nuptial contract from distributive share of her 
husband’s estate, p. 24. 
grant of administration to, p. 224. 

grounds for excluding widow from administration, p. 224. 
right of, to dower on intestacy of husband, p. 25. 
title of, when barred in Euglund by settlement, p. 24. 

WIDOW ER- 

right of, to atiministration of wife’s estate, p. 226. 

WIFE- 

domictle of, follows that of husband, p. 18. 

•WILD’S CASE’— 

rule tn, does not apply to personalty, p. 98. 


WILL- 

a coovicted criminal may make, p. 34. 

a lunatic, except during lucid intervals, is incapable of making, p. 34. 
acceptance or refusal of onerous bet^uests an<W. pp. 143, 144. 
admiiwibiliiy of extrinsic evidence as to meauing of, pp. 70, 7!. 
all papers ooiistitutiug, to be togethor at time of execution of, 
p. 43. 

all parts of, to be construed together, p. 69. 

— to be construed with reference to one anotbm*, p. 79. 
ambiguous clause in, when construed against perpetuity^ p. 82. 
an idmt b incapable of making, p. 34. 





wdmiu Mimdi we& m mj to of; pp. 

any doeunHmt teataaietitary io ilt eWaeter may hm 4. 

M U> moveable property to be goverueil a» to oonetruetioii and 
oeremofiimt bv law of domkileTp. 9, ooo 

as to immoreable firoperty in India to be yovemed as to oonalnto* 
tion and ceremonial by law of British India, p. 9. 
atlestation of, pp. 4d— 57. 

See WtTnassat. 

with bequest in alteniaUTe to another person or okas of persons 
p. 96. 

bequest in, when void for uncertainty, p. S5. 

' when substitutional aitd when eumulstire, p. 105. 
bequest of specific thing to same person twice in, p. 107. 

— of same amount or quantity twice to same persc»a in, 
p. 107. 

- of two legacies of unequal amounts to same person in, 

p. 108. 

— to * legal represen tatires * without qualifying words in, 
pp. 94-5. 

— — without words of limitation in, p. 95. 

■ — to * executors and adtuiutstrators * without qualifying wortU 

in, pp. 94-5. 

to ^ personal representatives * without qualifying wiMrds in, 

pp. 94-5. 

under Hindu Isw to widow without words of Itmitaiion in. 


p. 96. 

— - to * heirs,* * relations, * 8tc., srithout qualifying words in. 


p. 92. 

to representatives of particular person without qualifying 
words in, p. 94. 
bequests in, pp. 123 — 136. 
capacity of a deaf person to make a, p. 36. 

— of alien to make, pp. 33-4. 

■ of blind person to make a, p. 36. 

— of a felo (le te to make a, p, 34. 

clause added to, after signature not adraittinl to probnte, p. 44. 

clause in, written below signature not a^lmitted t-* probate, p. 44. 

codicil to be considered as part of, p. 79. 

conditional bequest under, pp. 148—159. 

contents of, may be proved by secondary evidence, p. 228. 

txmtingent bequests under, pp. 144—148. 

coiistructiou of, pp. 68, 122. « ,t 

construction of legacies to same person, one by codicil and oilier 


by, p. 108. , r 

construction of clause of in, suscepUble of two meanitigs, p 

construction in, of tenms — 

* children,* p. 101. 

* grandchildren,* p. 101. 

‘nephew,* ‘niece,’ p. 101. 

‘ cousins,* p. lOl. 

‘first cousins,* p. 101. 

* cousin -german,* p. 101. 

first coiwins once removed, p. 101. 
second cousin,’ p. 102. 
issun,* p. 1 01. 

issue lawfully begotten, p. 102. 


82. 


'descendants, p. 101 .. ^ toi 

construction in, of words exprewnng collateral rrlauoarfiip, p. 101* 

coBttiruciioii of words donoinig rolaliotiahip iHt p* 
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W lLL^(eaHtinue (^ . 

coustruction of words with twofold mesniiijr in, p. 69. 
contingent on particular event whether valid, pp. 68, 39. 
oontingent on happening of particular event, p. 4. 
deolarationa when admissible in case of lost, p. 63. 
definition of, p. 4. 

disposing of propertj in foreign country only, not entitled to 
^ probate, p. 9. 

doctrine of dependent relative revocation of, pp. 61 -2. 
doctrine of lapse under, pp, 1 ll->]22. 

does not include ‘codicil* in notes to s. 88 of Act X of 1865, 

p. 108. 

enquiry to determine subject or object of, p. 69, 
effect of confirmation of, by codicil, p. 67. 
effect of blank spaoei iu, p. 39. 

eficct of directiou in, as to enjoyment or application of bequest, 
p. 159. 

of gift to witnesses attesting, p. 55. 

«— of gift in blank in, p. 79. 

— of lapse of residuary bequest in, p. 111. 

— of misnomer or misdescription of object of, pp. 71— .3, 

■ - of obliteration, interlineiitioii or other alteration after execu- 

tion of unprivileged, pp. 63 — 5. 

— — of republication ot, p. 67. 


■ of two bequests to same [lerson in, pp 107 — 89. 

— of words III, describing a class added to a bequest to a 
person, p. 98. 

• to be given to all parts of, p. 69. 
established from testator's death bjr probate, p. 215. 
evidence of circumstances of testator ns to meaning of, p. 70. 

— — of declarations of testator, p. 229. 

— — of expert as to nlterution in, p, 65. 
executed jointly, whether valid, p. 38. 

— jointly when enforceable as compact, p, 42. 

— ill jest invalid, p 38. 

— ill favour of another for good consideration whether revo- 
cable, p. 42. 

execution and attestation of alterations in, p 64. 
execution of, by stamping, p. 43. 

extrinsic evidence admissible in case of latent ambiguity in, 
p. 77. 

filing of original, of which probate has been granted, p. 269. 
form of, pp, 137—9. 
form of, immaterial, p. 4 

general rule aa to mi^escrintion of object of, p. 72. 
general words in, when used in restricted tense, p. 80. 
giD loconiiatent with earlier gift in, p. 84. 
gift under power of appoiiitiueiit to class by, p. 91. 

E ovemed by foreign law, Court how guided iu couatruing, p. 10. 

ow signed, p. 42. 
bow lo be written, pp. 37, 39, 
incanacitj to make, how establiahed, p. 34. 

implied gift by, to objects of power in default of appointment p, 90 
implied gift by, to objects of power on improper exercise of 
appointment 90. 

inoapi^ity from illness to make a will, p. 36. 
inconsisteticy in, p. 80 
inc<wporalion of tomier, p. 50. 
ineof^ration of documents iu, pp. 39, 49 — 51. 

of tcMaUnr in, to be cflecUiated, pp. 68-9. 



INDEX. 



Intention to revoke must be deer, p. 60. 

in«truotion« or memorende for, when vulkl «», p, 59. 

is in its nature revocable, p. 4% 

language p. 39. 

lapse Uow excluded by, pp. 1 13>4 

lapse of bequest under, pp 1 13*4. 

ie^ncy given in general tenus by, rests from dtv tk id testatr^r, 
p. IDi. 

mikde for valuable consideration, revocation of, p. 63. 
made under a power, by wbat law governed, p. 9. 
mark of testator where to be ptacni on, pp. 43, 44* 
may be revoked or altered at any time, p. 42. 
may be signed by murk although teslati>r l>e able to write, p. 42 
may be stgneil by per.Hoii other than testator in his presenoe atnl 
by bis direction, p. 42. 
may be signed under assumed name, p. 43. 

mapr be duly executed, though blank space oe left after ooitclud* 
mg wonls, p. 45. 

may be written in pencil, pp. 4, .39. 
meaning to be collected from entire, p. 79. 
minor not entitled to make n privileged, pp. 51 — 3. 
misdescription of subject of. may be correcteil, p. 75. 
must be signed in presence of, p. 46. 

no part of, to be i ejected if reasonable construction |MHsible, p. t‘3. 
not revoketl by mere abaodonineut, p. 60. 
not revoketl by void marriage, p 57. 

obtaiiiCMl by fraud, coercion or importunity is void, p. 40, 
of llindu whether sufficiently cx6cuu?d by signature or msrk 


at top, p. 44. 

of mariner or seaman, pp. 51—55. , . %?• , 

of mariner or seaman of H<»yal Navy regulateil by 26 and 29 \ ict , 

c. 72, p. 53. 

of merchant seamen regulated by 17 and 18 Vict., c. 104, p. 5.3. 

of soldier, pp. 51 — 55. n* • r 

on several sheets of f>aiw»r. one signature sufficient (or, p. 43. 
old age not necessarily cause of inca|>acity to make a, p. 37. 
parol evidence, whether ailinissible as to blanks in. p. 79. 
parol evidence not admissible in case of patent anuiguity in, 

p. 78. 

parol eviilence of intention of testator in, p. //> 
part of, may be revokeil, p. 60. 
partial revocation of, by inconsistent will, p. 59. 
particuimr intent must give way to general inteution, p. »3. 

val, p. 36. 

portion void firom fraud, p. 41. 

pofition of «ipn»ture on, pp. ■«,« 

iiower of .piwintment executed by jfenor.1 ^ue«t m. PP •»*» 
^wer of Hindu widow to d»p<we of ^’xumal.t.on*, p. ^ 
power of mxrried wonun in Knglxnd to di«j»o»e of prop* y f. 

power oir married woman to dispoM of property by. p. 35. 
piwaumpiioa a« to alteration in. fm. 64-5. 

double bequeata in, pp. 106-9. 

— — . destroyed wills, p. ^28. 

— alterattons and mutilationa of, p. ol . 

— when blanks in will were filled up p 6^- 

— from loes ol^ p. 63. 
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yilhlf-^{cmtinued), 

probate pp. 208—227. 

See Pbobatb. 
probate of, when alteration is deliberative only, p. 39. 
probate of copy or draft of lost, p. 227. 
probate of copy of, where original will exists, p. 229. 
rejection of erroneous particulars in description of subject of, p. 75. 
rejection of part of, p. 83. 
rejection of words in, p. 69. 
rcpublication of, by codicil, p. 4. 
republication of invalid, in lucid interval, p. 35. 
residuary legatee bow constituted by, p. 110. 
roviaal of, pp. 66, 67. 
revocable tuough joint, p. 42. 
revocation of, ])p. 42, 57, 63. 

by subsequent inconsistent, p. 67. 

— by other will or codicil, pp. 58—62. 

by burning, p. 58. 

— - by inurriage, p. 57. 

—— by tearing, p. 58. 

—— of will not a revocation of codicil, pp. 4, 51, 63. 

ruleM for aitCHtation of privileged, pp. 53, 54, 55. 

rules for execution of, pp. 42 — 51, 53, 54. 55. 

set asi<)e on ground of fraud and iinposition on weakness, p. 41. 

signature of, on separate piece of paper, p. 44. 

signature to be so placed as to make intention to give efiect to, 
apparent, pp. 43 — 45, 

speaks from death of testator, pp. 4, 86, 87. 
spirit t<» overcome the letter in, p. 80. 
technical words in, how eonstruetl, p. 68. 

testator’s iiitenticni to be ellectuuted as fur us possible in (“onstrnc- 
tion of, p. 84. 

the last of two irreconcilable clauses to prevail in construction 
of, p. 84. 

to be signed or have mark of testator affixed, p. 42. 
translation of, wht'n to be annexed to petition for probate, p. 259. 
transposition nml change of wonls in, p. 74. 
under llintln Wills Act, ii<tt revoked by maiTiage, p. 321. 
vesting of legnines under, pp. 136 — 143. 
what amount of undue intluence suflicicnt to avoid, p. 41. 
what is sufficient acknowledgment of signature or mark to, 
pp. 46, 47. 

what propel ty residuary legatee takes under, p. 111. 
when document in one part clearly testumeniaiy may be piesiimed 
to be n, p. 4. 

when lost bow proved, p. 63. 

when part of descriptom in, may not be rejected, p. 76. 

when invalidated by delusiuus of testator, p. 35. 

when void for uncertainty, p, 79. 

when wonts may be supplied in, p. 74. 

where sealing sufficient execution of, p. 43. 

whether a mutual, U valid, p. 38. 

whether v<>dicil defiendent upon, p. 4, 

whether necessary that signature to, should be complete, p. 43. 
whether sufficiently executed by signature in separate piece of 
paper wafeted tliereta, p. 44. 
wheUter valid if made in state of drunkenness, p. 36. 
who may makes privileged, p, 51. 

with bequest to t class of persoos under general description only, 

p. 100. 
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woHing of, p. $8. 

words ill, wlieu to be Uken in wider semie than naual, p. 80. 

, describing subject refer to propertjr aniwering doscrinltou 

at testator's dentb, pp. 8t»-7. ^ 

— , when u«e<t in wider sense tban usual, p. 80, 

— , when to be taken in restricted sense, p. 80. 
words repeated in different parts b«w interpreted itt, p. 83, 

MVILL OK CODini/ 

as distinguisbed iVtnii * some writing,* pp. 58*9. 

WILLS ACT (1 VicT., c. 26)— 

8. 9, pp. 42 — 47. 

B. 1 1, privilegetl will under, p. 62. 
s. 16, p. 66. 

S8. 16 ami 17, p. 57. 

B, 18, pp. 67, 106. 

8. 20, pp. 4, 40, 68. 

8. 21, p. 64. 
s. 22, p. 66. 

8. 23, p. 4. 

H 24, pp. 40, 8G. 

8. 27, f«. 88. 

H. 28. pp. 96, 96, 189. 
s. 33, p. 1 1 8. 

WILLS AND CODICILS, pp. 33— 42. 

WITNESSKS- 

aflixing of mark by testator in presence of, p, 45. 
iittestutioii of will by, pj». 45 — 49 
nttesting will must have seiMi testator sign, p. 48. 
ert’ect of gift to attesting, p. 55. 

one of the atU’stiin:, cannot suiiscribi* name of other, p. 46. 
one of the ntte.siiiig, iiiay hare Ins band gnitled by another, p. 4(1. 
not necessary that attestation of, should bo in presence of each 
otlier, p. 48, 

persona] nckiiowledginent by testator of signature for him by 
another person, p. 45. 

peisonnl ucknowleiigtiient by teslaUir of his signature or niatk 
belore, p. 45. 

powers ol Dbtrict Jml^e U) compel attendance of, p. *2S3. 
presence of, at attestation, p. 45. 

quaere — wln lber inork by, in a wunicient attestation, p. 45. 
signature by oilier person for tewtauir in presence of, p. 45. 
signutiire of testaOir in presence of, p. 45, 
to will not ciisfiualihed by interest or by being executor, p. <56. 
whether peraott signing will for testator is a cotiipstciit, p, 43. 

WOKDH- 

* all the rest/ p. 81. 

‘ chattels,* p. 81, 

* debts,* p. 82. 

‘efl'ects,’ p. 81, 

♦estate/ p. 81. 

* execuu>rs and admintstrators/ pp. 94, 96. 

* family/ f»p. 92, 93, 94. 

‘ furniiure,’ p. 81. 

* friends aad relmtioos/ p. 

* friends or relmttana,* p. 

^ffiHMls,* p. 81. 

* heirs/ p. 92. 



